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PREFACE. 


It  is  now  upwards  of  forty  years  since  the  publication  of  the 
second  and  last  edition  of  Mr.  Baron  Hullock's  Treatise  on 
Costs^  and  although  that  work  is  still  occasionally  dted  as 
an  authority  on  matters  as  to  which  the  law  has  not  under- 
gone subsequent  alteration  or  exposition,  it  is  obvious  that 
time  alone  mnst  necessarily  have  so  impaired  its  value  as  to 

I 

Tender  it  practically  obsolete. 

The  first  idea  naturally  occurring  to  any  one  undertaking 
to  deal  with  the  Law  of  Costs,  would  be  the  production  of  a 
new  edition  of  Baron  Hullock's  Treatise;  but  from  the  com- 
mencement, it  became  evident  that  it  was  impossible  to  treat 
the  subject  in  that  manner.  A  very  large  portion  of  that  work 
oonaists  ci  cases,  the  reports  of  which  are  given  at  great 
length,  and  which  cases  are  either  no  longer  law,  or  no  longer 
require  such  lengthened  notice ;  and  by  fSeur  the  greater  portion 
of  the  materials  for  a  work  on  Costs  consists  at  present  of 
<»8es,  rules,  and  statutes  which  were  not  in  existence  at  the 
tima  the  last  edition  of  Baron  Hullock's  book  was  published. 
The  intention,  therelore,  to  publish  an  edition  of  that  Treatise 
was  very  soon  abandoned ;  the  author  thought  that  greater 
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justice  could  be  done  to  the  subject  by  attempting  an  original 
work,  and  the  present  is  the  result.  At  the  same  time  it  is 
right  to  state  that  some  parts  of  Mr.  Baron  HullocVs  Treatise, 
which  were  thought  to  be  available,  have  been  transferred  to 
this  volume,  and  duly  acknowledged;  the  extent  of  these, 
however,  does  not  exceed  a  few  pages. 

That  the  subject  of  Costs  is  one  of  sufficient  importance  to 
justify  a  treatise,  cannot  be  doubted.  The  right  and  liability 
to  them  are  often  of  much  greater  importance  to  suitors  than 
the  claims  in  which  they  originate ;  nor  must  it  be  imagined 
that  questions  of  costs  are  decided  upon  mere  abstract  arbi- 
trary provisions  without  reference  to  general  principles. 
Formerly,  indeed,  principles  were  in  some  degree  lost  sight  of, 
and  considerable  confusion  was  caused  by  the  conflicting  and 
erroneous  decisions  which  ensued ;  but  the  Courts  of  late  years, 
assisted  by  the  Legislature,  have  done  much  to  restore  order 
and  congruity.  An  endeavour  has  been  accordingly  made  to 
give  this  work  a  character  for  something  more  than  a  reposi- 
tory of  statutes  and  cases,  by  keeping  principles  ever  in  view, 
and  while  placing  the  foundation  of  the  decisions  of  the  Courts 
in  an  intelligible  light,  pointing  out  unreservedly  where  those 
principles  appear  to  have  been  departed  from. 

The  work  was  commenced  many  years  ago,  and  progressed 
from  time  to  time ;  but  the  author  chose  to  delay  its  comple- 
tion imtil  the  changes  which  were  in  prepress  in  the  Law  of 
Costs  should  appear  to  have  terminated.  He  thought  this 
was  the  case  when  the  Common  Law  Procedure  Act  passed ; 
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be  then  sent  it  to  pressj  and  about  one-third  of  it  was 
printed  hefoie  the  Rules  of  Hilary  Term,  1853,  were  promul- 
gated. Those  Rules,  however,  affected  various  portions  of  the 
text ;  and  although  it  might  have  been  possible,  by  means  of 
conigenda  and  otherwise,  to  make  what  had  been  printed 
available,  it  was  thought  better  to  sacrifice  what  had  been 
done,  aud  commence  anew  with  the  proper  corrections  in 
the  text;  and  accordingly  that  course  was  adopted,  and  the 
book  is  now  presented  to  the  profession  as  containing  the 
law  on  the  subject  as  it  exists  at  the  present  time. 


The  author  would  not  think  it  necessary  to  refer  to  the 
labour  involved  in  the  preparation  of  the  work,  were  it  not  that 
be  desires  to  acknowledge  the  valuable  assistance  which  he  has 
latterly  received  in  its  production,  from  his  friend  Mr.  J.  E. 
Davis,  of  the  Oxford  Circuit. 


3,  Bbick  CoirsT,  Tbmplb. 
14dk  November,  1853. 


ADDENDUM. 

P.  260.— Since  this  part  of  the  work  was  printed,  the  Statute 
16  &  17  Vict.  c.  107,  has  been  passed,  and  ss.  813—322  of 
that  Act  hare  been  substituted  for  the  corresponding  pro- 
visions of  the  8  &  9  Vict.  c.  87. 
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Sect.  1.  Gfa  Plaintiff's  Bight  to  Costs. 

xxT  common  law  neither  a  plaintiff  nor  a  defendant,  although 
Boooessfiil  in  an  action,  had  a  right  to  recover  the  costs  he  had 
iociirred  in  its  prosecution  or  defence  (a)  •  The  legal  right  to 
recorer  costs,  eo  nomine,  upon  the  successful  prosecution 
of  an  action,  was  conferred  on  plaintiffs  hj  the  statute 
6  Edward  I.  c.  1,  which  is  always  spoken  of  as  the  Statute 
of  Gloucester.  Before  the  Statute  of  Gloucester,  indeed,  a 
plaintiff  did  in  some  cases  receive  satisfaction  for  his  costs. 
These  were  cases  where  he  recovered  damages  which  it  lay 
with  the  jury  to  assess ;  for,  in  doing  so,  they  took  into  consi- 
deration the  expense  the  plaintiff  had  incurred  in  prosecuting 

(a)  2  Inrt.  28a 
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his  suit^  and  included  it  in  the  amount  of  damages  (a).     But 
there  was  no  mode  of  giving  the  defendant  his  costs.     The 
plaintiff  was,  it  is  true,  amerced  for  his  false  claim  {b),  but  it 
does  not  appear  that  the  defendant  received  any  satisfaction 
from  this  source.     In  this  state  of  the  law,  came  the  Statute 
of  Gloucester,  which  provides  that  "  the  demandant  shall  reco- 
ver damages  in  aa  assize  of  novel  disseisin,  in  a  writ  of  entry 
upon  novel  disseisin,  and  in  writs  of  nu^t  d^aiincestor,  cosinage, 
aiel,  besaiel; — and  further,  that  the  demandant  may  recover 
against  the  tenant  the  costs  of  his  writ  purchased,  together 
with  the  damages  abovesaid.     And  this  act  'shall  hold  place  in 
all  cases  where  the  party  is  to  recover  damages.     Arid  every 
person  from  henceforth  shall  be  compelled  to  render  damages, 
where  the  land  is  recovered  against  him  upon  his  own  intru- 
sion, or  his  own  act/' 

Lord  Coke  observes  that  the  statute  only  makes  express 
mention  of  the  costs  of  the  writ,  but  that  it  extends  to  all  the 
legal  costs  of  the  suit  (c).  He  points  out,  however,  that  legal 
costs  do  not  include  the  expenses  of  the  plaintiff's  travel  and 
loss  of  time  {d). 

The  assize  of  novel  disseisin,  and  the  writs  of  mort  d^aunces^ 
tor,  cosinage,  aiel,  and  besaiel  were  abolished  by  the  statute 
3  &  4  Will.  IV.  c.  27,  8.  36,  and  therefore  they  require  no 
consideration.  The  words  in  the  Statute  of  Gloucester,  which 
are  material  for  our  present  purpose,  are  these : — ''  And  this 
Act  shall  hold  place  in  all  cases  where  the  party  is  to  recover 
damages.''  These  words  are  the  foundation  of  a  plaintiff's 
right  at  the  present  day  to  recover  costs  \  and  it  is  material 
to  observe  that  such  costs  are  only  recoverable  where  the 
plaintiff  recovers  damages.  Even  after  the  Statute  of  Glou- 
cester, the  costs  recovered  continued  to  'be,  and  still  are, 
in  a  legal  view,  considered  as  part  of  the  damages  recovered 
in  the  action.  Indeed,  the  statute  seems  but  td  have  re- 
cognised or  legalised  what  was  the  practice  before ;  for  after 

(a)  Glib.  Hist.  C.  P.  266;   3  Bla.  terial  and  neoessaiy  witness,  liis  ex- 

Com.  899.  penses  may  be  allowed,  like  thoae  of 

(6)  Gilb.  C.  P.  260.  any  other  witness,  Howes  v.  Barber 

(c)  2  Inst.  288.  21  Law  J.,  Q.  B.  264. 
(c2)  But  now  if  either  party  be  a  ma- 
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the  statute^  the  practice  was  not  abandoned^  of  including 
the  costs  in  one  gross  sum  with  the  damages^  in  the  verdict  of 
the  jury;  but  where  that  was  done^  the  Court  could  not  give 
any  further  costs  by  way  of  increase^  because  it  did  not  ap- 
pear how  much  the  jury  had  given,  and  therefore  the  Court 
could  not  tell  how  much  more  to  give,  or  whether  to  give  any- 
thing. A  practice  was  however  introduced,  which  the  statute 
rendered  legal,  of  severing  the  damages,  and  showing  in  the 
verdict  of  the  jury  how  much  of  the  amount  was  given  for 
costs.  The  Court  could  then  judge  whether  enough  had  been 
given  for  costs  j  and  if  not,  what  further  sum  to  give  by  way 
of  increase,  and  accordingly  awarded  a  further  sum ;  and  this 
is  the  origin  of  Increased  Costs.  The  practice  was,  probably, 
at  first  introduced,  because  the  necessity  for  ascertaining  the 
amount  of  the  costs,  before  the  jury  gave  their  verdict,  was 
found  inconvenient  (a) ;  but  it  will  be  seen  that,  as  the  costs 
found  by  the  jury  were,  in  a  legal  view,  part  of  the  damages, 
the  fact  of  the  amount  being  increased  did  not  change  their 
character,  and  so  the  whole  amount  of  costs,  both  those  found 
by  the  jury  and  the  increased  costs,  were,  and  still  are,  in  a 
legal  view,  damages  {b) .  Accordingly,  the  law  still  is,  that  if 
it  does  not  appear  on  the  record  that  the  jury  have  severed 
their  damages,  that  is,  have  found  a  part  of  them  specifically 
for  costs,  it  is  error  on  the  record  for  the  Court  to  award  any 
increased  costs  (c).  At  the  present  day,  however,  the  finding 
of  a  sum  by  the  jury  for  costs,  is  merely  formal,  and  if  by  mis- 
take it  were  omitted,  it  would  be,  no  doubt,  ordered  to  be 
supplied  in  the  postea  {d)  •  There  are  some  old  decisions  upon 
the  effect  of  a  finding  by  the  jury  of  damages,  without  a  sepa- 
rate finding  of  costs,  but  they  are  now  of  no  practical  import- 
ance(e). 

It  might  be  expected  from  the  provision  that  the  statute 
should  hold  place  in  all  cases  where  the  party  is  to  recover 
damages^  that  no  question  would  have  arisen  as  to  the  plain- 

(0)  8  Beeres's  Hist.  Engl.  Law,  p.  (d)  Hnllock  on  Costs,  2nd  edit.  yol. 

400,  Ac  ii.  p.  651 ;  Bex  v.  Glastonbury,  2  Stra. 

(6)  See  Deacon  ▼.  Morris,  2  B.  &      1069. 
Aid.  393.  («)  These  cases  will  be  found  in  Hul- 

(c)  Haynes  v-  Gvy,  Yelv.  107.  lock  on  Costs,  2nd  edit.  vol.  ii.  p.  640, 
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tiflF's  right  to  recover  costs  where  he  recovered  damages ;  but 
the  construction  anciently  put  upon  the  statute  was  that  it 
only  gave  the  plaintiff  costs  in  cases  where,  before  the  Statute 
of  Gloucester,  or  by  virtue  of  that  statute,  he  was  entitled  to 
recover  damages,  and  not  in  cases  where  damages  were  newly 
created  and  given  by  a  statute  subsequent  to  the  Statute  of 
Gloucester.  This  was  clearly  laid  down  in  Pilfold^s  ccae  {a) . 
That  case,  although  not  easy  to  be  reconciled  with  subsequent 
decisions,  has  never  been  expressly  overruled;  but  various 
cases  have  been  held  not  to  be  within  the  doctrine  there  laid 
down,  which  at  first  sight  appear  to  be  within  it,  and  it  will  be 
proper  here  to  take  some  notice  of  the  decisions  on  this  sub- 
ject.— ^Those  which  are  in  accordance  with  PilfoWs  case  are 
old,  indeed  older  than  that  case,  mostly  in  actions  now  obso- 
lete or  abolished  by  statute,  and  are  of  little  or  no  practical 
importance.  Moreover,  they  are  not  to  be  relied  on ;  for  since 
Pilfold's  case  the  Courts  have  unquestionably  abstained  from 
acting  on  the  doctrine  there  laid  down,  although  they  have 
not  expressly  overruled  it.  It  will,  therefore,  be  sufficient  here 
to  refer  those  who  desire  to  know  more  of  these  cases,  to  the 
short  substance  of  them  and  the  references  in  PilfoUPs  case 
itself,  and  in  Hullock  on  Costs  {b).  It  is  also  proper  to  notice 
that  Mr.  Justice  Suller  points  out  (c)  that  Lord  Coke  in  his 
Second  Institute  {d)  lays  down  a  rule  different  from  that  in 
Pinfold? s  case ;  for  he  (Lord  Cok^  says, — "  This  clause  (speak- 
ing of  the  Statute  of  Gloucester)  doth  extend  to  give  costs 
where  damages  are  given  to  any  defendant  or  plaintiff  by  any 
statute  made  after  this  parliament.^' 

The  cases  in  which  it  appears  that  the  doctrine  laid  down 
in  Lord  Cokeys  report  of  PUfoWs  case,  has  not  been  followed 
(for  that  doctrine  was  not  necessary  to  the  decision  of  the 
case  itself),  require  however  to  be  shortly  stated.  On  a  pe- 
rusal of  those  cases  it  will  be  found  that  the  reasons  given  are 
not  always  consistent,  and  are  generally  unsatisfactory.  The 
truth  seems  to  be  that  the  Courts,  from  a  reluctance  to  over- 

(a)  10  Coke,  116  a.  Caleworth,  1  T.  R.  72. 

(5)  Vol.  i.  pp.  4v  6,  &c,  2nd  edit  (d)  2  lust  289. 

(c)  Jackson  v.  The  InhahUawU  of 
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rale  PUJoUPs  case,  have  felt  themselves  driven  to  find  reasons 
of  justice  and  expediency  for  their  decision  in  each  particular 
instance^  other  than  the  true  and  simple  one  that  the  Statute 
of  Gloucester  gives  costs  in  all  cases  where  damages  are  re- 
covered^ and  that  both  justice  and  expediency  require  that  in 
construing  the  statute  no  such  limitations  should  be  put 
upon  it  as  the  doctrine  in  Pilfolffs  case  imposes.  On  this 
account  it  would  be  unprofitable  to  discuss  the  reasons  for  the 
respective  decisions^  and  it  will  be  sufficient  to  point  out  what 
has  been  decided. 

When  a  statute  gives  a  certain  penalty^  not  to  a  common 
informer^  but  to  a  particular  individual^  such  as  the  party 
grieved  {a),  or  to  a  corporation^  such  as  the  College  of  Phy- 
sicians (6),  or  any  similar  corporation  {c),  the  penalty  is  in 
the  nature  of  the  debt^  the  right  to  recover  which  vests  in  the 
individual  or  corporation  designated  by  the  statute  as  soon  as 
the  offence  is  committed^  and  for  the  detention  of  which 
damages  are  therefore  recoverable;  and  damages  being  re- 
coverable^ costs  are  recoverable  under  the  Statute  of  Gloucester^ 
although  the  penalty  may  have  been  created  and  given  by  a 
subsequent  statute.  And  if  the  party  entitled  to  sue  for  the 
penalty  be.  designated  and  ascertained  by  the  statute^  he  is 
entitled  to  his  costs^  although  the  action  be  qui  tarn,  a  moiety 
of  the  penalty  going  to  the  Crown  {d).  And  if  the  party  to 
sue  is  ascertained  by  the  statute  (the  party  grieved^  for  in- 
stance)^ although  what  the  statute  gives  the  right  to  recover 
be  damages  or  treble  damages^  the  plaintiff  is  entitled  under 
the  Statute  of  Gloucester  to  recover  his  costs  {e) .  If,  in  a  case 
in  which  an  action  would  have  lain  for  damages  before  the 
Statute  of  Gloucester^  a  subsequent  statute  gives  a  right  to 
recover  the  damages  under  different  circumstances^  or  vnthout 
the  necessity  of  resorting  to  certain  proceedings  or  formalities 


(0)  Nora  V.  WingaU,  do.  Car.  659;  ler$  v.  RusUn,  Comberboch,  224. 

Ward  ▼.  SneU,  1  H.  Bla.  10.  (i)  Mayor  and  Commonalty  of  Ply- 

(6)  The   CoUeye  of  Phyneiam  v.  mouthy.  Werring,  Will68,440;   WU- 

Sarrmm,  9  Bam.  &  Creaii.  524.       «  kiiuon,  qui  tarn,  y.  AUott,  Cowp.  867. 

(e)  CorparaHon  of  Plymouth  v.  Col-  (e)  TyU  v.  Olode,  7  T.  B.  267. 
Umt,  Garthew,  230;  Company  of  Out- 
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necessary  before^  the  plaintiff  is  entitled  to  his  costs  under  the 
Statute  of  Gloucester  (a).  Again^  where  a  statute  gives  a 
remedy  for  damages  against  the  hundred^  inasmuch  as  the 
liability  to  damages  always  existed  in  the  offender^  the 
damages  are  said  not  to  be  newly  created  by  the  statute^  and 
the  plaintiff  is  entitled  to  recover  costs  under  the  Statute  of 
Gloucester  {b). 

This  may  be  a  proper  place  to  observe  that,  when  a  statute 
gives  a  penalty  to  any  common  informer  who  will  sue  for  it, 
the  right  to  the  penalty  does  not  vest  in  him  till  he  brings  the 
action,  and  only  by  the  act  of  bringing  it.  He  cannot,  there- 
fore, have  sustained  damages  by  the  detention  of  the  penalty 
to  which  he  had  before  no  legal  right;  he  therefore  (unless  the 
statute  giving  the  penalty  also  gives  costs  expressly),  having 
no  title  to  recover  damages,  can  recover  no  costs  (c).  And 
when  the  penalty  is  given  by  the  statute  to  a  common  in- 
former, if  the  party  grieved  becomes  the  informer  and  sues 
for  the  penalty,  he  must  bring  the  action  as  a  common  in- 
former, and  shall  not  have  costs  {(T) .  But  on  giving  leave  to 
compound  a  qui  tarn  penal  action,  although  the  plaintiff  would 
not  have  been  entitled  to  costs  if  it  had  proceeded  to  judgment, 
the  Court  allowed  him  to  stipulate  for  and  accept  a  sum 
towards  his  costs,  besides  the  amount  to  be  divided  between 
him  and  the  Crown  {e). 

A  plaintiff  who  obtained  judgment  on  demurrer  was  entitled 
to  his  costs  imder  this  statute  where  he  recovered  damages  (d) . 
The  statute  3  &  4  Will.  IV.  c.  42,  however,  expressly  gives 
a  plaintiff,  as  well  as  a  defendant,  costs  on  judgment  on 
demurrer  (/). 

It  is  to  be  observed  that  the  Statute  of  Gloucester  only  ex- 
tends to  give  costs  in  cases  where  there  is  a  plaintiff  or  defend- 
ant, a  demandant  or  a  tenant,  and  not  to  a  form  of  proceeding 
in  which  the  law  does  not  so  designate  the  parties  {ff). 

(a)  Crettwell  v.  Houghton,  6  T.  R.  (ef)  Anon,  Bull.  N.  P.  333. 

355.  (e)  Woodf  qui  tarn,  v.  Johnson,  2 

(b)  Jackson  v.  The  InhabitanU  of  W.  Bla.  1157. 
Calesworih,  1  T.  R.  71.  (/)  See  pott.  Chapter  VI. 

(c)  ColUffe  of  Physurians  v.  Har-  {g)  JRexv,  The  Inhabitants  of  Glas- 
rison,  9  Bam.  &  Cress.  524.  "  tonbuiy,  2  Stran.  1069. 
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The  statates  4  Aime^  c.  16,  and  15  &  16  Vict.  c.  76,  s.  81, 
which  enable  a  defendant  to  plead  several  matters,  also  provide 
for  the  payment  by  him  of  costs  of  issues  found  against  him. 

Such  are  the  foundations  of  a  plaintifif's  right  to  costs  in 
general.  It  is  obvious  that  many  questions  arise  in  the  pro- 
gress of  a  suit,  with  respect  to  a  plaintiff's  right  to  costs, 
requiring  a  detailed  consideration.  For  example,  the  right  of 
a  plaintiff  to  costs  on  demurrers  and  on  issues  under  the 
statute  of  Anne  and  the  Common  Law  Procedure  Act  1852« 
is  dependent  u^n  particular  circumstances.  Separate  chap- 
ters win  be,  therefore,  devoted  to  their  consideration,  as  well 
as  to  those  enactments  which  control  and  restrain  the  opera- 
tion of  the  Statute  of  Gloucester. 


SscT.  2.  Cfa  Defendant's  Sight  to  Costs. 

"With  the  exception  of  some  statutes  giving  costs  to  defend- 
ants in  error  and  replevin,  and  which  will  be  noticed  else- 
where, there  was  no  law  made,  entitling  a  defendant  to  his 
costs,  from  the  time  of  the  Statute  of  Gloucester  until  the 
passing  of  the  statute  23  Hen.  VIII.  c.  15. 

By  the  first  section  of  that  statute  it  is  enacted,  "  That  if, 
— in  any  action,  bill,  or  plaint,  of  trespass  upon  the  statute 
of  King  Bichard  the  Second,  for  entries  into  lands  and  tene- 
ments where  no  entry  13  given  by  law, — or  of  debt  or  covenant, 
upon  any  specialty  made  to  the  plaintiff  or  plaintiffs,  or  upon 
antf  contract  supposed  to  be  made  between  the  plaintiff  or 
plaintiffs,  and  any  other  person  or  persons,  or  of  detinue  of 
any  goods  or  chattels  on  a  supposed  right  of  property,  or  of 
account  charging  the  defendant  as  bailiff  or  receiver,  or  upon 
the  case,  or  upon  any  statute  for  any  offence  or  wrong  per- 
sonal immediately  supposed  to  be  done  to  the  plaintiff, — the 
plaintiff,  after  appearance  of  the  defendant,  be  nonsuited,  or 
that  any  verdict  happen  to  pass,  by  lawful  trial,  against  the 
plaintiff,  the  defendant,  in  every  such  action,  bill,  or  plaint, 
shall  have  judgment  to  recover  his  costs  against  the  plaintiff, 
to  be  assessed  and  taxed  at  the  discretion  of  the  court,  and 
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ahall  have  sacli  process  and  execution  for  the  recovery  and 
having  his  costs  against  the  plaintiff^  as  the  plaintiff  should  or 
might  have  had  against  the  defendant^  in  case  the  judgment 
had  been  given  for  the  plaintiff'^  (a). 

The  next  and  principal  statute  in  fiivour  of  defendants  on 
the  subject  of  costs^  is  the  4  Jac.  I.  c.  3^  which  enacts^ ''  That 
if  any  person  shall  commence  or  sue  in  any  court  of  record^ 
or  in  any  other  courts  any  action^  bill^  or  plaint  of  trespass^  or 
ejectione  firm<By  or  any  other  action  whatsoever^  wherein  the 
plaintiff  or  demandant  might  have  costs  (in  case  judgment 
should  be  given  for  him)^  and  the  plaintiff  or  demandant  in 
any  such  action^  bill^  or  plaint^  after  appearance  of  the  de- 
fendantj  be  nonsuited^  or  that  any  verdict  happen  to  pass^  by 
any  lawful  trials  against  the  plaintiff  or  demandant^  that  then 
the  defendant  in  every  such  action,  bill,  or  plaint,  shall  have 
judgment  to  recover  his  costs,  to  be  assessed,  taxed,  and  levied 
in  manner  and  form  as  costs  in  the  said  recited  actions  are 
to  be  assessed,  taxed,  and  levied  in  and  by  the  law  of  the 
three-and-twentieth  year  of  King  Henry  the  Eighth.^' 

It  is  to  be  observed  that  these  statutes  give  a  defendant 
costs,  only  in  cases  where  he  has  a  verdict,  or  the  plaintiff  is 
nonsuited.  The  statute  4  Jac.  I.  c.  8,  extends  to  eveiy  case 
where  the  plaintiff  would  have  had  costs  if  he  had  succeeded, 
which  the  statute  23  Hen.  YIII.  c.  15,  did  not.  Of  these,  the 
statute  of  James  is,  therefore,  the  important  one,  as  it  is  more 
extensive,  and,  indeed,  includes  the  other,  but  as  it  may  be 
proper  to  notice  some  decisions  which  took  place  upon  the 
23  Hen.  YIII.  c.  15,  s.  1,  before  the  other  statute  was  passed, 
the  section  is  given  above.  We  shall,  therefore,  now  proceed 
to  notice  such  questions  as  have  arisen  on  these  statutes, 
indiscriminately. 

Where  judgment  is  given  for  the  defendant  upon  a  special 
verdict,  he  is  entitled  to  his  costs,  there  being  no  difference 
under  these  statutes  between  a  special  verdict  and  a  general 
verdict  (i). 

(a)  The  24  Hen.  YIII.  c  8,  exempts      payment  of  oostsB,  in  case  they  be  non- 
plaintiffi,  suing  to  the  use  of  the  king      suited,  or  a  verdict  pass  against  them, 
in  any  action  whatsoerer,  from  the  (ft)  AUop  v.  Cleydon,  Cro.  Eliz.  465. 
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If  the  plaintiff  be  nonsuited^  the  defendant  shall  have  ooBts, 
although  he  may  have  pleaded  an  insufficient  plea  in  bar  (a). 

Where  the  defendant  obtains  judgment  of  nan  pros,  the 
plaintiff  is  nonsuited  urithin  the  meaning  of  these  statutes,  and 
therefore  is  entitled  to  his  costs  (ft).    The  statute  of  13  Car.  2, 
St.  2y  c.2^  s.3^  is  often  referred  to  as  the  one  entitling  the  defend- 
ant to  costs  upon  nonpros.^  but  in  truth  it  in  effect  only  regulat- 
ed the  time  for  signing  a  nan  pros,  for  want  of  declaration. 
It  is  thereby  enacted^  that  ^'  Unless  the  plaintiff,  who  has  sued 
a  writ,  bOl^  or  process  out  of  the  Court  of  King's  Bench  or 
Common  Pleas,  shall  put  into  the  court  firom  whence  such 
writ,  bill^  or  process  did  issue,  his  bill,  or  declaration  against 
the  person  thereupon  arrested,  in  some  personal  action^  or 
gectionefimke  of  lands  or  tenements^  before  the  end  of  the 
term  next  following  after  appearance,  a  nonsuit  may  be  en- 
tered in  the  sidd  courts  respectiyely,  and  the  defendant  shall 
hare  judgment  to  recover  his  costs  against  such  plaintiff,  to  be 
assessed^  taxed,  and  levied  in  such  manner  and  as  it  is  pro- 
vided by  the  statute  for  costs  made  in  the  twenty-third  year 
of  king  Henry  the  Eighth."     The  words  giving  costs  therefore 
seem  to  be  superfluous ;  and  unless  this  be  so,  a  defendant  upon 
a  judgment  of  turn  pros,  for  want  of  declaration  in  the  Court 
of  Exchequer  would  not  be  entitled  to  costs  at  the  present  day, 
for  this  statute  does  not  mention  that  court.     In  the  case  of 
Dames  v.  James,  above  referred  to,  Mr.  Justice  BvUer,  speak- 
ing of  a  nonpros,  for  want  of  declaration  states,  '^  that  the  stat. 
4  Jac  I.  e.  3,  says  that  if  a  party  is  entitled  to  his  judgment, 
he  is  entitled  to  costs,"  and  that  "  the  question  is,  whether 
the  defendant  is  entitled  to  a  judgment,"  and  he  goes  on 
to  show  that  where  by  the  writ  each  party  had  a  day  in  court 
(as  on  a  recordari  facias  loquelam)  the  defendant  might  appear 
and  demand  the  plaintiff;  and  if  the  plaintiff  did  not  appear, 
the  defendant  was  entitled  to  judgment  of  nonpros.    Now  it 
seems  not  improbable  that  the  statute  of  Charles  II.  was  in- 
tended by  its  firamers  to  authorise  a  judgment  of  nonpros,  to 
be  signed  in  cases  where  it  was  considered  it  could  not  before 
be  signed ;  but  if  this  were  so,  it  would  not  show  that  upon  a 

(a)  LaiHon'i  case,  Godb.  720.  (5)  Dwiet  ▼.  Jame$,  1  T.  B.  871. 
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judgment  of  nonpros,  ior  want  of  a  declaration  in  the  Exche- 
quer^ the  defendant  is  not  entitled  to  costs;  but  that  such  a 
judgment  could  not  be  signed  in  the  Exchequer  at  all;  a  pro- 
position which  cannot  be  maintained  in  the  face  of  the  settled 
practice  to  sign  such  judgments. 

The  statute  of  8  Eliz,  c.  2,  recites—"  That  whereas  divers 
persons  of  their  malicious  minds^  and  without  any  just  cause, 
do  many  times  cause  and  procure  others  of  the  queen's  sub- 
jects to  be  very  much  molested  by  attachments  and  arrests 
made  of  their  bodies^  as  well  by  process  of  latitat,  alias,  and 
pbtries  capias,  sued  out  of  the  court  called  the  King's  Bench, 
as  also  by  plaint,  bill,  or  other  suit  in  the  court  of  the  Mar- 
shalsea,  and  within  the  city  of  London,  and   other  cities, 
towns  corporate,  and  places  where  any  liberty  or  privilege  is 
to  hold  pleas  of  debt,  trespass,  and  other  personal  actions ;'' 
and  many  times  there  is  no  declaration  or  matter  laid  against 
the  parties  so  arrested  or  attached,  and  so  they  are  maliciously 
put  to  great  expense,  without  just  or  reasonable  cause,  and, 
yet,  hitherto  by  law,  the  party  so  grieved  and  vexed  could 
never  have  any  costs  or  damages.     For  remedy  whereof,  it  is 
enacted.  That  when   and  as  often  as  any  person  shall  sue 
forth,  or  cause  or  procure  to  be  sued  forth,  of  the  said  court 
commonly  called  the  ELing^s  Bench,  any  of  the  writs  or  pro- 
cess before  mentioned,  against  any  person,  upon  which  such 
person  shall  be  arrested,  or  appear  upon  the  return  thereof, 
and  put  in  bail  to   answer  such   suit  as  shall  be  objected 
against  him,  that  then  in  every  such  case,  if  the  party,  at 
whose  suit  or  procurement  the  same  writ  or  process  was  sued 
forth,  do  not,  within  three  days  next  after  such  bail  taken, 
put  into  the  same  court  his  declaration ;  or  if,  after  declaration 
had  and  put  into  court,  the  plaintiff  shall  not  prosecute  the 
same  with  effect,  but  shall  willingly  and  apparently  to  the 
same  court  suffer  his  suit  to  be  delayed,  or  shall,  after  declara- 
tion, suffer  the  same  suit  to  be  discontinued,  or  be  otherwise 
nonsuited  therein,  the  Judges  of  the  said  court  for  the  time 
being  shall,  by  their  discretions  from  time  to  time,  award  to 
every  person  so  arrested,  vexed,  molested,  or  troubled  by  such 
writs,  or  suit,  his  costs,  damages,  and  charges,  sustained  by 
means  of  any  such  writs,  process,  arrest,  or  suit. 
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The  above  statute  is  the  one  generally  referred  to,  as  en- 
titling a  defendant  to  his  costs  upon  a  nolle  prosequi,  and 
upon  a  discontinuance,  and  in  the  case  of  Cooper  v.  Tiffin  (a), 
the  Court  of  Queen's  Bench  acted  on  it ;  but  the  objection 
already  noticed,  exists  to  resting  the  defendant's  right  to  costs 
in  these  cases  on  this  statute,  for  it  extends  neither  to  the 
Court  of  Common  Fleas  nor  the  Court  of  Exchequer  (6),  and 
it  seems  quite  unnecessary  so  to  rest  it,  for  with  respect  to  a 
nolle  prosequi  it  is  surely  sb  much  a  nonsuit  within  the 
statute  4  Jac.  I.  c.  3,  as  a  nonpros,  is.  Upon  a  nolle  prosequi 
the  Court  pronounces  a  judgment ;  and  the  argument  urged  in 
Cooper  V.  Tiffin,  that  it  differed  from  a  judgment  of  nonsuit, 
because  in  the  case  of  a  nolle  prosequi  the  plaintiff  was  barred 
and  could  bring  no  new  action,  was  decided  by  the  Court  in 
that  case  not  to  be  well  founded ;  for  the  Court  expressly  says 
that  he  might  afterwards  commence  another  action  for  the 
same  cause.  It  seems,  therefore,  that  a  defendant's  right  to 
costs  on  a  nolle  prosequi  may  well  rest  on  the  statute  4  Jac.  I. 
on  the  ground  that  the  judgment  is  a  judgment  of  nonsuit. 
With  respect  to  an  ordinary  discontinuance,  no  statute  at  all 
seems  to  be  necessary  to  enable  the  Court  to  give  the  de- 
fendant his  costs  in  this  case ;  for  the  plaintiff  cannot  dis- 
continue without  leave  of  the  Court  (c) :  if  he  attempted  to 
do  so,  the  defendant  could  proceed  to  obtain  judgment  of  non 
pros,  and  so  obtain  his  costs  that  way ;  or  if  the  defendant 
appUed  to  the  Court  for  leave  to  discontinue,  the  Court  might 
(and  in  fact  does)  impose  the  terms  of  payment  of  costs  as  a 
condition  of  granting  it{d).  Upon  a  discontinuance,  however, 
there  is  a  judgment  for  the  defendant ;  it  is  in  effect  and  in 
truth  a  judgment  of  nonsuit  as  much  as  a  non  pros,,  and 
there  seems  no  reason  why  the  statute  4  Jac.  I.  should  not  be 
held  to  give  the  defendant  his  costs  as  upon  a  judgment  of 
nonsuit ;  and  accordingly  it  is  now  so  held  where  the  dis* 
continuance  is  of  part  of  the  cause  of  action,  in  which  case 
the  ordinary  rule  to  discontinue  is  not  applicable  (e).     It  is 

(a)  8  T.  B.  551.  Leonard,  105. 

(b)  This  fiu!t  was  lost  right  of  in  the  (d)  See  po9t,  Chap.  XXIV. 

caw  of  Jackson  v.  Lad^  Cluunhers,  2  («)  Mayor  of  Maecl&afleld  v.  Gee, 

Moore,  718,  13  M.  &  W.  470. 

(<?)  Bear  and  UnderwooiTs  case,  1 
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to  be  borne  in  mind^  with  respect  to  this  statute  of  Elizabeth^ 
that  at  the  time  of  passing  it,  the  statute  23  Hen.  YIII.  c.  15^ 
only  was  in  force,  and  not  the  statute  of  4  Jac.  I.  c.  8.  The 
statute  23  Hen.  VIII.  only  extended  to  certain  specified  ac- 
tions, whereas  the  statute  8  Eliz.  was  not  so  confined ;  and 
therefore  in  no  view  was  it  without  operation,  although  the 
subsequent  and  more  extensive  statute  4  Jac.  I.  afterwards 
rendered  its  operation  immaterial ;  and  for  the  reasons  already 
given  it  is  conceived,  that  in  no  case  does  the  right  to  costs 
rest  upon  it  at  the  present  day  (a). 

Doubts  were  entertained  whether,  if  a  nolle  prosequi  was 
entered  as  to  one  or  more  out  of  a  greater  number  of  de- 
fendants, he  or  they  as  to  whom  the  nolle  prosequi  was 
entered,  were  in  all  the  courts  entitled  to  their  costs,  although 
it  had -been  decided  in  one  case  {b)  that  they  were  so  entitled ; 
it  was,  therefore,  by  the  statute  8  &  4  Will.  lY .  c  42,  s.  32, 
enacted,  '^  That  where  several  persons  shall  be  made  defend- 
ants in  any  personal  action,  and  any  one  or  more  of  them 
shall  have  a  nolle  prosequi  entered  as  to  him  or  them,  .  .  . 
every  such  person  shall  have  judgment  for,  and  recover  his 
reasonable  costs.^' 

It  had  been  decided  (c)  that  where  the  noUe  prosequi  was 
only  to  a  portion  of  the  counts  in  the  declaration,  the  de- 
fendant was  not  entitled  to  the  costs  of  those  counts ;  the  same 
statute  (sect.  88)  therefore  enacts,  ''  That  where  any  nolle 
prosequi  shall  have  been  entered  upon  any  count,  or  as  to 
part  of  any  declaration,  the  defendant  shall  be  entitled  to,  and 
have  judgment  for,  and  recover  his  reasonable  costs  in  that 
behalf." 

By  the  same  statute,  8  &  4  Will.  IV.  c.  42,  s.  82,  it  is  enacted, 
''  That  where  several  persons  shall  be  made  defendants  in  any 
personal  action,  and  any  one  or  more  of  them  ....  upon 
the  trial  of  such  action  shall  have  a  verdict  pass  for  him  or 
them,  every  such  person  shall  have  judgment  for  and  recover 
his  reasonable  costs"  unless  .  .  .  .  "  the  Judge  before 
whom  such  cause  shall  be  tried,  shall  certify  upon  the  record 

(a)  ^^ post,  "CosU  on  Non Proa**  (o)  Hubbard  v.  Brigga,  16  East* 

(ft)  Jackson  v.  Chamber*,  2  Moore,      129. 
718. 
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under  his  hand^  that  there  was  a  reasonable  cause  for  making 
such  person  a  defendant  in  such  action/' 

The  statute  of  8  &  9  Will.  III.  c.  11,  s.  2,  after  reciting  that 
"  forasmuch  as  for  want  of  a  sufficient  provision  by  lai^  for  the 
payment  of  costs  of  suit,  divers  evil  disposed  persons  are  en- 
couraged to  bring  firiyolous  and  yexatious  actions,''  enacts, 
''  That  if  any  person  shall  commence  or  prosecute  in  any  court 
of  record,  any  action,  plaint,  or  suit,  wherein  upon  any  de- 
murrer, either  by  the  plaintiff  or  defendant,  demandant  or 
tenant,  judgment  shall  be  given  by  the  Court  against  such 
plamtiff  or  demandant,"  the  defendant  or  tenant  shall  have 
judginent  to  recover  his  costs,  and  have  execution  for  the  same 
by  aqrias  ad  satisfaciendum,  fieri  facias,  or  elegit. 

The  above  was  the  first  enactment  giving  a  defendant  costs 
upon  a  demurrer ;  but  it  was  decided  that  the  following  cases 
were  not  included  in  it,  and  therefore  that  in  those  cases  the 
defendant  was  not  entitled  to  costs : — 1st.  If  the  demurrer  were 
on  a  plea  in  abatement,  in  which  case  the  judgment  did  not 
proceed  on  the  merits,  nor  determine  the  right,  the  defendant 
was  not  entitled  to  costs  under  this  statute  (a)*  2ndly.  It 
was  decided,  that  under  this  statute  the  defendant  could 
not  have  costs,  if  it  were  a  species  of  action  in  which  the 
plaintiff,  if  the  judgment  were  for  him,  could  not  have  costs ; 
formedon  {b)  or  quare  impedit  {c),  for  instance.  Srdly.  Under 
this  statute  the  defendant  could  have  no  costs,  if  his  demurrer 
only  went  to,  and  disposed  of  part  of  the  cause  of  action,  if  the 
plaintiff  had  judgment  in  his  fisivour  on  the  residue  (d).  But 
now,  by  the  statute  8  &  4  Will.  IV.  c.  43,  s.  84,  it  is  enacted, 
''  That  in  all  writs  of  scire  facias  the  plaintiff  obtaining  judg- 
ment on  an  award  of  execution  shall  recover  his  costs  of  suit 
upon  a  judgment  by  de&ult  as  well  as  upon  a  judgment  after 
a  plea  pleaded  or  demurrer  joined ;  and  that  where  judgment 
shall  be  given  either  for  or  against  a  plaintiff  or  demandant, 
or  for  or  against  a  defendant  or  tenant,  upon  any  demurrer 
joined  in  any  action  whatever,  the  party  in  whose  &vour  such 

(a)  2  Tldd's  Fr.  8th  edit,  1019.  don,  H.  BUu  630. 
(6)  JdtOer  V.  Seagrave,  Cas.  Fr.  C.  ((2)  AMtley  v.  Tovmg,  2  Bur.  1283; 

P.  25.  Po9tan  v.  8tra»waif,  5  East,  264. 
(c)  Tkrale  v.  The  Bishop  of  Lon- 
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judgment  shall  be  given  shall  also  have  judgment  to  recover 
his  costs  in  that  behalf/^ 

This  enactment^  it  is  apprehended^  now  gives  costs  in  all 
cases  of  demurrer  followed  by  final  judgment^  not  only  to  a 
defendant^  but  to  a  plaintiff. 

The  statutes  relating  to  the  law  of  costs  on  a  nolle  prosequi 
and  on  discontinuance^  and  the  rights  and  liabilities  of  a  de- 
fendant to  costs  on  demurrer,  on  issues  as  well  under  the  sta- 
tute of  Anne  as  otherwise,  and  of  one  of  several  defendants, 
and  also  as  to  costs  in  particular  actions,  and  in  error  and  scire 
fofAaSy  will  be  treated  of  in  subsequent  chapters. 
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Sect.  1.  Costs  of  Issties  in  general. 

The  right  to  costs  depending  on  positive  enactment,  the  extent 
to  which  the  statutes  on  the  subject  were  lost  sight  of,  in  the 
decision  of  questions  depending  on  them,  is  very  remarkable. 
Any.  one  who  has  had  occasion  to  look  into  the  old  cases  on 
the  subject  of  costs,  cannot  help  seeing  that  the  Courts  exhi- 
bited great  reluctance  to  give  full  and  fair  effect  to  the  statutes 
giving  costs,  or  at  least  to  most  of  them.  It  was  said  that 
such  statutes  were  to  be  construed  strictly ;  and  the  meaning 
attached  to  that  phrase  seems  to  have  been,  that  they  should 
only  be  allowed  to  carry  out  the  remedy  they  provided,  within 
the  narrowest  possible  limits.  This  produced  a  series  of  de- 
cisions which  very  greatly  and  very  improperly  limited  their 
full  and  beneficial  operation ;  and  then  questions  of  costs  came 
to  be  considered,  not  as  questions  of  law  upon  the  construction 
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of  the  statutes,  but  as  mere  questions  of  practice ;  aad  when 
any  question  on  the  law  of  costs  arose^  the  former  decisions 
were  either  blindly  followed,  or  the  master  or  prothonotary 
was  consulted  as  to  what  was  the  practice.  The  consequence 
of  this  was,  that  the  erroneous  construction  put  upon  some  of 
the  statutes  relating  to  costs^  grew  so  inveterate  that  the 
Courts  felt  it  would  be  too  strong  a  step  for  them,  of  their  own 
authority^  to  overrule  the  cases  establishing  that  construction. 
But  when,  by  the  statute  11  Geo.  IV.  &  1  Will.  IV.  c.  70, 
power  was  given  to  the  Judges  to  make  Rules  binding  on  all 
the  Courts,  and  having  the  force  of  an  Act  of  Parliament,  they 
were  enabled  <to  apply  a  remedy,  which  they  did  by  promul- 
gating the  Rule  which  wiU  be  presently  given  (a).  By  that 
Rule,  however,  the  Judges  did  not  intend  to  introduce  any  new 
law,  but  simply  to  get  rid  of  the  erroneous  construction  which 
by  the  cases  had  been  put  upon  certain  statutes  giving  costs, 
and  to  declare  and  carry  out  the  true  construction  of  those 
statutes  (A) ;  and  therefore,  although  that  Rule  is  annulled, 
the  cases  under  it  are  still  available  as  decisions  upon  the  sta- 
tutes and  provisions  now  applicable  to  the  matter. 

A  plaintiff  could  always  introduce  two  or  more  counts  in 
his  declaration.  When  he  succeeded  on  some  or  one  only, 
he  was  entitled  to  his  costs  by  virtue  of  the  Statute  of  Olou- 
cester,  but  obviously  not  to  the  costs  of  those  counts  on  which 
he  failed ;  yet  old  cases  are  not  wanting,  in  which  it  was  held 
that  he  was  entitled  to  the  costs  of  all  the  counts  (c) .  This, 
however,  did  iifot  ultimately  beoome  the  established  practice ; 
although,  from  negligence  or  ignorance;  it  no  doubt  frequently 
happened  that  the  plaintiff's  costs  were  taxed  in  that  way ; 
and,  therefore,  it  became  desirable  that  the  correct  law  and 
practice  applicable  to  this  point  shoidd  be  authoritatively  pro- 
mulgated, and  thereby  a  correct  construction  in  this  respect 
put  upon  the  Statute  of  Gloucester. 

Again,  where  a  defendant  succeeded  upon  several  counts  in 
a  declaration,  the  ^plaintiff  succeeding  upon  the  other  or  others, 

(a)  Biilei  H.  T.,  2  Will. TV.  r.  74.  (c)  Bridge*  v.  Ba^mond,  2  W.  Bla 

(ft)  See  Jadgment  of  Pa/rJc€i  B.,  Doe      800  j  ^bmt  v.  Wdldron,  Id.  1199. 
d.  Bowman  y.  Lewis,  13  M.  &  W.  241. 
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it  was  held  that  the  defendant  was  entitled  to  no  costs ;  and 
that  h6  was  only  entitled  to  costs  under  the  statute  4  Jac.  I. 
c.  3^  if  he  succeeded  in  defeating  the  plaintiff  upon  the  whole 
of  his  causes  of  action.  Now^  when  it  is  considered  that  the 
plaintiff  might  he  trying  two  entirely  distinct  and  unconnected 
claims  in  one  action^  or  so  to  speak,  two  actions  in  one,  and  that 
the  bulk  of  the  defendant's  costs  might  have  been  incurred  ex- 
clusively in  resisting  the  claim  which  he  succeeded  in  defeating, 
there  seems  every  reason  for  giving  the  defendant  his  costs  of 
the  count  on  which  he  defeated  the  plaintiff;  and  the  words 
of  the  statute,  which  in  substance  are,  '^  If  any  verdict  happen 
to  pass  by  any  lawful  trial  against  the  plaintiff,  the  defendant 
shall  have  judgment  to  recover  his  costs,''  are  obviously 
sufficient  to  include  the  case;  yet  it  was  decided  and  firmly 
established,  that  in  such  a  case  the  defendant  could  have  no 
costs  (a).  This  was  considered  to  be  an  erroneous  construc- 
tion of  the  statutes  23  Hen.  V III.  c.  15,  and  4  Jac.  I.  c.  3 ;  and 
therefore  a  rule  of  Court  was  thought  necessary  to  correct  the 
error,  and  in  fact  to  put  a  right  construction  on  those  statutes. 

The  Rule  referred  to  is  that  of  Hilary  Term,  2  Will.  IV.  r. 
74,  by  which  it  was  ordered  that  '^  No  costs  shall  be  allowed 
on  taxation  to  a  plaintiff  upon  any  counts  or  issues  upon  which 
he  has  not  succeeded,  and  the  costs  of  all  issues  found  for  the 
defendant  shall  be  deducted  from  the  plaintiff's  costs.'' 

The  iSrst  part  of  the  rule  seems  to  require  no  fiirther  ob- 
servation ;  but  the  second  part  of  it,  viz.  "  the  costs  of  all 
issues  found  for  the  defendant  shall  be  deducted  firom  the 
plaintiff's  costs,"  requires  a  few  remarks. — It  does  not  seem 
to  have  occurred  to  the  framer  of  the  rule  that  the  defendant's 
costs  of  issues  might  exceed  the  plaintiff's  costs,  and  the  rule 
contained  no  provision  for  the  defendant's  recovering  the 
excess  where  that  was  the  case.  If  the  matter  had  rested 
simply  upon  the  rule  itself,  there  might  have  been  a  difficulty ; 
but  the  rule  was  only  to  be  looked  upon  as  indicating  the  true 
construction  of  the  statute  4  Jac.  I.  c.  8 ;  and  as  that  enacts 

(a)  See  lAojfd  v.  Dojf,  Barnes,  149 ;      Gases  there  cited;  and  see  Hnllock  on 
Judgment  of  Lord  SUenborovgh  in      Costs,  2nd  edit.  p.  867. 
Portan  'v.  Stctnwajf,  5  East,  261,  and 
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that  the  "defendant  shall  have  judgment  to  recover  his  costs^  it 
held  that  (independently  of  the  Bule)  the  defendant  is 
to  have  judgment  upon  the  record  for  the  whole 
amount  of  his  costs  (a).  The  judgment  should  therefore  con- 
tain an  award  to  the  plaintiff  of  the  whole  of  his  costs,  and  to 
the  defendant  of  the  whole  of  his. 

The  above  rule^  therefore^  settled  the  law  and  practice  to  be 
that  the  plaintiff  should  have  no  costs  of  counts  or  issues  on 
which  he  did  not  siftceed^  and  that  the  defendant  was  entitled 
to  the  coots  of  issues  found  for  him.  The  rule  has  been  an- 
nulled by  the  Tractice  Rules  of  Hilary  Term,  1858  {b),  and 
the  correct  interpretation  of  the  statutes  having  been  estab- 
lished the  rule  seems  unnecessary.  The  Common  Law  Fro- 
oednre  Act,  15  &  16  Vict.  c.  76,  however  provides  (sect,  81, 
noticed  more  fully  in  the  next  section  of  this  chapter)  '^  that 
the  costs  of  any  issue  either  of  feet  or  law  shall  follow  the 
fending  or  judgment  upon  such  issue,  and  be  adjudged  to  the 
successful  party  whatever  may  be  the  result  of  the  other  issue 
or  issues.''  Number  62  of  the  above-mentioned  Practice 
Rules  of  Hilary  Term,  1853,  also  provides  that  '^  where  issues 
in  law  and  fact  are  raised,  the  costs  of  the  several  issues  both 
in  law  and  feet  will  follow  the  finding  or  judgment,  and  if  the 
party  entitled  to  the  general  costs  of  the  cause  obtain  a  verdict 
on  any  material  issue  he  will  also  be  entitled  to  the  general 
costs  of  the  trial ;  but  if  no  material  issue  in  fact  be  found  for 
the  party  otherwise  entitled  to  the  general  costs  of  the  cause, 
the  costs  of  the  trial  shall  be  allowed  to  the  opposite  party." 

The  fuller  explanation  of  this  rule  properly  belongs  to  an- 
other part  of  this  work,  viz.  that  relating  to  what  are  called 
the  general  costs  of  the  cause.  That  part  of  the  former  rule 
of  Hilary  Term,  2  Will.  VI.  r.  74,  which  speaks  of  the  costs  of 

(•)  €hregory  v.  T%e  Duke  of  Brum*  lations  mAde  by  the  Judges  in  pnnu- 

mdfr,  3  C.  B.  481 ;  16  L.  J.,  C.  P.  86.  anoe  of  the  Common  Law  Procedure 

(b)  It  may  be  convenient  to  mention.  Act/'  (and  by  virtue  of  the  stat.  13 

that  in  this  work  the  *' SeguUt  Oe-  &  14  Vict.  c.  16),  dated  Hilary  Tenn, 

Mra^M  of  Hilary  Term,  1858/'  which  1858,  but  which  take  effect  from  the 

■nnulled  all  the  previous  written  Mules  first  day  of  Trinity  Term,  1863,  will 

of  FnMciiee,   win  be    cited   as    7%e  be  distinguished  as  the  PUculing  Jtule9 

PraeHee  Rules  of  Hilary  Term,  1858 :  of  Hilary  Term,  1853. 
wlule  tiie  "  Rnlra,  Orders,  and  Kegn- 

c 
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issues  found  for  the  defendant  being  deducted  fiom  the 
plaintiff's  costs^  is  not  expressly  re-established^  and  the  subject 
seems  intended  to  be  governed  by  the  general  practice  as  to 
the  set-off  of  oosts^  which  will  be  treated  of  her^ifter. 

Further  reference  to  the  above  rules  will  be  found  in  a  sub- 
sequent chapter.  It  is  however  to  be  observed  here,  that  a 
defendant  may  be  entitled  to  costs  under  their  provisicms, 
although  the  cause  be  not  strictly  at  issue ;  as  where  it  was 
referred  to  arbitration  before  the  issue  was  made  up  (a). 

We  shall  now  proceed  to  dicuss  the  law  of  costs  in  the  case 
of  issues  raised  by  the  defendant  under  the  statute  4  Anne, 
c.  16,  and  the  81st  section  of  the  recent  Act  (15  &  16  Vict.  c. 
76)  to  amend  the  Process,  ftc.,  of  the  Courts  of  Common 
Law. 


Sect.  2.  Costs  of  Issues  under  the  Statutes  4  Anne,  c.  16,  and 

15  §•  16  Vict.  c.  76,  s.  81. 

At  common  law  a  defendant  was  not  allowed  to  plead 
double ;  that  is,  although  he  might  have  more  than  one  defence 
to  a  particular  cause  of  action,  he  was  obliged  to  select  one  and 
rely  upon  it  alone ;  he  might,  to  different  cotmts  of  a  declara- 
tion, plead  different  pleas,  or  to  a  portion  of  the  cause  of  action 
alleged  in  a  single  count,  plead  one  plea,  and  to  the  residue 
another,  but  he  could  not  give  two  distinct  answers  to  the 
same  part  of  the  plaintiff's  complaint.  In  some  cases  this 
operated  as  a  hardship  on  a  defendant ;  he  might,  firom  acci- 
dental circumstances,  fail  at  the  trial  in  the  defence  which  he 
had  selected,  and  although  he  might  have  another  and  a 
perfectly  valid  ground  of  defence,  he  could  not  avail  himself 
of  it,  not  having  elected  to  set  it  up,  and  so  he  had  judgment 
against  him;  this  was  remedied  by  the  statute  4  Anne,  c. 
J  6  (i).     That  statute  contains  the  following  provisions : — 

Section  4  enacts,  "  That  it  shall  and  may  be  lawful  for  any 
defendant  or  tenant  in  any  action  or  suit,  or  for  any  plaintiff 

(a)  Dauhez  v.   Rickman,  4i  Dowl.      c.  76  (the  Common  Law  Procedure 
129.  Act),  Bection  81,  post,  p.  29. 

(b)  See  ftlflo  the  stat.  15  &  16  Vict. 
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in  leplevin^  in  any  court  ot  record,  with  leave  of  the  same 
Court  to  plead  as  many  several  matters  thereto  as  he  shall 
think  necessary  for  his  defence/' 

Section  5  is  as  foUows: — ^'Provided  nevertheless,  that  if 
any  such  matter  shall,  upon  a  demurrer  joined,  be  judged  in- 
sufficient, costs  shall  he  given  at  the  discretion  of  the  C!ourt ; 
or  if  a  verdict  shall  be  found  upon  any  issue  in  the  said  cause, 
for  the  plaintiff  or  demandant,  costs  shall  be  also  given  in  like 
manner,  unless  the  Judge  who  tried  the  said  issue  shall  certify 
that  the  said  defendant  or  tenant,  or  plaintiff  in  replevin,  had 
a  probable  cause  to  plead  such  matter,  which  upon  the  said 
issue  shall  be  found  against  him/' 

Section  7  enacts,  "  That  nothing  in  this  Act  contdned  shall 
extend  to  any  writ,  declaration,  or  suit  of  appeal  of  felony  or 
murder,  or  to  any  indictment  or  presentment  of  treason, 
felony,  or  murder,  or  other  matter,  or  to  any  process  upon  any 
of  them,  or  to  any  writ,  bill,  action,  or  information  upon  any 
penal  statute/' 

The  words  in  the  5th  section,  '^  Costs  shall  be  given  at  the 
discretion  of  the  Court,"  gave  rise  to  the  question  whether,  in 
eases  coming  within  the  section,  the  Court  had  power,  if  they 
saw  fit,  to  rrfuse  the  plaintiff  the  costs  contemplated  by  the 
section  altogether,  or  whether  the  plaintiff  was,  as  matter  of 
right,  entitled  to  his  costs,  the  discretion  spoken  of  in  the 
statute  being  merely  as  to  the  qtumtum.  It  has  been  long 
settled  that  the  latter  is  the  true  construction,  and  that  the 
Court  is  bound  to  give  the  plaintiff  the  costs  of  issues  found 
for  him  (a) .  Mr.  Justice  BuUer  observes  (i),  "  That  the  form 
of  entering  the  judgment  for  costs  in  all  cases  states  it  to  be 
by  the  discretion  of  the  Court,  but  that  is  only  as  to  the 
jwdfi/tfifi,"  and  the  word  ^'  discretion  "  in  the  statute  is  no 
doubt  used  in  the  same  sense. 

The  discretion  even  as  to  the  quantum  is  not  to  be  under- 
stood as  an  arbitrary  discretion ;  it  being  once  ascertained  in 
respect  of  what  a  party  is  entitled  to  costs,  the  Court  allows 

(a)  Jonet  t.  Davieg,  Barnes,  140 ;       2  T.  R.  891. 
noHlei  T.  Spooner,  Bull.  N.  P.  886;  (b)  JhiherUy  v.  Page,  2  Tr.  391, 

i9.  C,  BftnMS,  461 ;  DuberUy  r.  Page, 

C2 
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him  eyeiy  expense  necessarily  and  properly  incurred  in  respect 
of  that ;  but  the  Court  is  to  judge  of  what  expense  has  been 
properly  incurred^  and  ascertain  the  amount^  and  in  order  to 
do  BO  must  exercise  a  sound  and  legal  discretion;  this  the 
Courts  do  through  their  officers,  whose  duty  it  is  to  tax  the 
costs^  and  who  do  so  subject  to  the  revision  of  the  Courts 
whose  officers  they  are^  and  who  direct  them  to  review  their 
taxations  whenever  it  is  made  out  that  they  have  proceeded  on 
erroneous  principles. 

It  was  at  one  time  decided  that  the  costs  which  a  plaintiff 
was  entitled  to  under  this  statute  on  issues  found  for  him, 
were  the  costs  of  the  pleadings  only  (a) ;  but  that  decision  has 
been  overruled,  and  it  is  clearly  settled  that  he  is  entitled,  not 
only  to  the  costs  of  the  pleadings,  but  to  all  other  costs  he  has 
been  driven  to  incur  in  consequence  of  the  pleas  on  which  the 
defendant  failed  {b). 

Although  an  action  be  such  that  less  damages  than  forty 
shillings  will  not  carry  full  costs,  a  plaintiff  who  has  failed  to 
recover  any  damages,  one  issue  going  to  the  whole  cause  of 
action  being  found  against  him,  is  entitled,  under  the  statute 
now  in  question,  to  the  costs  of  issues  found  for  him ;  thus  in 
an  action  for  slander  (c),  to  which  were  pleaded  a  plea  of  not 
guilty  and  a  justification^  at  the  trial  a  verdict  was  found  for 
the  defendants  upon  the  plea  of  not  guilty,  but  for  the  plain-^ 
tiff  upon  the  justification.  The  Master  having  declined  to 
allow  the  plaintiff  his  costs  upon  the  latter  issue,  on  the 
ground  that  under  the  statute  21  Jac.  I.  c.  16^  s.  6,  if  ii^ 
actions  of  slander  the  jury  assess  the  damages  under  forty 
shillings,  the  plaintiff  shall  have  only  as  much  costs  as 
damages ;  a  rule  was  obtained  on  behalf  of  the  plaintiff,  calling 
on  the  defendants  to  show  cause  why  the  Master  shoidd  not 
tax  him  his  costs  of  the  issue  found  for  him.  The  judgment 
of  the  Court  was  delivered  by  the  Lord  Chief  Justice  Tlndal, 
who,  after  stating  the  facts,  proceeded  as  follows : — "  The  plain* 

(a)  OtMr  V.  Calvert^  1  Bing.  275.  83;  JEyre  v.   Thorpe,  6  Dowl.  768; 

(b)  Hart  V.  CMu9h,  2  DowL  456;  Haxelwood  y.  Back,  9  M.  &  W.  1. 
Spencer  ▼.  Hamerton,  4  Ad.   k   K.  (c)  Skimter  v.  Shoppee  and  Wife,  6 
413 ;  Bird  v.  Higginwn,  5  Ad.  &  E.  Bing.  N.  C.  131. 
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tiif  under  the  statate  4  Anne^  c.  16^  would  in  ordinary  cases 
be  entitled  to  the  costs  of  the  plea  found  in  his  favour^  there 
having  been  no  certificate  by  the  Judge  who  tried  the  cause, 
that  the  defendants  had  probable  cause  to  plead  such  matter ; 
and  that  rule  would  govem  the  present  case,  unless  it  falls 
within  the  statute  21  Jac.  I.  c.  16,  s.  6,  by  which  it  is  enacted, 
that  in  all  actions  for  slanderous  words,  if  the  jury  find  or 
assess  the  damages  under  forty  shillings,  then  the  plaintiff 
shaU  have  and  recover  only  so  much  costs  as  the  damages  so 
given  shall  amount  unto.  And  on  the  part  of  the  defendants 
it  is  ai^ued,  that  as  the  general  issue  has  been  found  for  the 
defendants,  the  plaintiff  has  recovered  no  damages  at  all,  and 
therefore,  within  the  principle  of  that  Act,  is  not  entitled  to 
any  costs.  But  we  think,  adverting  to  the  language  of  the 
clause  r^erred  to,  it  does  not  govern  the  present  case.  That 
statute  intended  oidj  to  provide  for  the  case  of  firivolous 
actions  of  slander  where  the  jury,  after  hearing  the  merits, 
have  decided  affirmatively,  by  their  verdict,  that  the  plaintiff 
is  entitled  to  less  damages  than  forty  shillings  on  account  of 
the  words  spoken.  In  this  case,  however,  the  jury  have  made 
no  estimate  at  all  of  the  damages  sustained  by  the  plaintiff, 
by  reason  of  the  defendants'  excuse  for  speaking  the  words — 
so  that  it  cannot  be  said  that  the  damages  might  not  far 
exceed  the  sum  of  forty  shiilings,  if  that  question  had  come 
before  the  jury.  We  think,  upon  the  above  ground,  the 
enactment  of  the  statute  of  James  does  not  apply  to  the 
present  case,  but  that  it  must  be  governed  by  the  statute  of 
Anne,  and  we  therefore  make  the  rule  absolute." 

The  decision  in  the  above  case  has  -been  applied  to  Lord  Deri'- 
numfs  Act,  3&4yict.  c.24(a).  Thus,  where  in  an  action  for  a 
libel  the  defendants  pleaded  not  guilty,and  several  pleasof  justi- 
fication, and  the  plaintiff  recovered  a  verdict  upon  all  the  issues, 
damages  three  farthings,  it  was  held  by  the  Court  of  Common 
Pleas,  that  he  was  not  entitled  to  any  costs  (b).  It  was  con- 
tended that  the  effect  of  the  statute  3  &  4  Vict.  c.  24,  was  to 


(a)  See  this  fftatute  treated  of,  po4t,       (b)  Newton  v.  Howe,  1  C.  B.  187. 
Chapter  VIII. 
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deprive  the  plaintiff  of  the  general  ooets  of  the  cause,  but  that 
he  was  still  entitled  to  the  costs  of  issues  found  for  him.  It 
was  argued,  that  if  in  the  present  case  the  verdict  had  been 
for  the  defendant  upon  not  guilty,  and  for  the  plaintiff  upon 
the  issues  joined  on  the  special  pleas,  the  latter  would  un- 
questionably have  been  entitled  to  the  costs  of  the  issues 
found  for  him,  and  it  would  be  a  singular  construction  of  the 
Act  to  hold  tiiat  it  deprives  the  plaintiff  of  those  costs,  because 
he  has  also  succeeded  upon  the  first  issue ;  or,  in  other  words,- 
that  a  defendant  who  is  found  not  guilty  of  the  offence 
chained,  shall  be  mulcted  in  the  costs  of  the  special  pleas ; 
but  that  a  guilty  defendant  may  saddle  the  plaintiff  with  the 
heavy  costs  of  long  and  intricate  pleadings,  because  the  jury 
have  thought  fit  to  estimate  the  damage  sustained  by  the 
grievance  complained  of,  at  a  sum  below  forty  shillings ;  but 
T\n€ktl,  C.  J.,  observed,  that  the  words  of  the  statute,  "  whether 
it  [the  verdict]  shall  be  given  upon  any  issue  or  issues  tried, 
or  judgment  shall  have  passed  by  default,'^  ^'  clearly  seem  to 
contemplate  actions  in  which  there  are  more  issues  than  one, 
and  in  which  the  plaintiff,  failing  to  recover  damages  to  the 
amount  of  forty  shillings,  shall  be  disentitled  to  costs  of  the 
whole  action.  Here  the  plaintiff  has  recovered  less  than  forty 
shillings  damages,  and  therefore  he  is  entitled  to  no  costs.'^ 
In  another  case  the  facts  were  as  follow: — To  a  count  in  trespass 
for  breaking  and  entering  three  closes  of  the  plaintiff,  the  de- 
fendant pleaded  several  pleas.  The  plaintiff  new  assigned 
trespasses  extra  viam  as  to  the  third  close,  to  which  the  de- 
fendant pleaded  ^'  not  guilly /'  The  defendant  had  a  verdict 
upon  some  of  the  issues  with  respect  to  the  first  and  second 
closes,  and  the  plaintiff  upon  others,  so  that  the  defendant 
succeeded  as  to  the  causes  of  action  in  those  closes.  The 
plaintiff  had  a  verdict  with  one  farthing  damages,  upon  the 
issue  on  the  new  assignment.  It  was  held  that  there  was  a 
divisible  cause  of  action  in  respect  of  the  trespass  in  two  of 
the  three  closes  in  the  first  count,  and  that,  therefore,  the  case 
was  to  be  treated  as  if  it  were  a  separate  action  for  the  tres- 
passes in  two  closes^  and,  consequently,  that  the  plaintiff  was 
entitled  to  have  the  costs  of  the  issues  found  for  him  as  to 
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those  doses,  but  was  not  entitled  to  any  costs  in  respect  (tf 
the  third  dose;  and  that  if  there  had  been  a  set  of  spedal 
pleas  to  the  new  assignment^  all  found  for  the  plaintiff,  he 
oould  still  have  had  no  costs  whatever  in  respect  thereof  (a). 
Pollock,  C.  B.,  in  deliyering  the  judgment  of  the  Court,  ob* 
served  that  the  plaintiff,  as  to  the  causes  of  action  in  respect- 
of  the  trespass  in  two  of  the  three  closes,  was  not  '*  in  the 
position  of  a  person  bringing  a  firivolous  action,  but  in  that  of 
a  person  who  has  brought  an  action,  it  may  be,  for  a  real 
grievance,  but  in  which  he  has  fiEoled.  If  this  action  had 
been  brought  for  that  cause  alone,  it  is  dear  that,  under  the 
statute  of  4  Anne,  c.  16,  the  plaintiff  would  have  been  entitled 
to  the  costs  of  those  issues  found  for  him,  there  being  also 
issues  found  for  the  defendant,  giving  the  general  costs  of  the 
cause  to  him.  For  that  statute  applies  to  cases  where  one  or 
more  issues  are  found  for  the  defendant,  Richmond  v.  John* 
«w,  7  East,  588''  (b).  The  judgment  of  the  Court  of  Com- 
mon Fleas  in  the  case  of  Newton  v.  Rowe  {c),  was  expressly 
recognised  by  the  Court  of  Exchequer.  It  was  observed  by 
the  latter  Court,  that  the  consequence  of  these  two  decisions 
is^  ''that  the  plaintiff  is  in  a  better  condition  by  bringing 
an  action  in  which  he  fails  altogether,  than  by  bringing  a 
frivolous  one  in  which  he  succeeds ;  but  this  we  think  is  the 
true  result  of  Lord  Dentnan's  Act,  combined  with  the  cases 
establishing  the  proper  construction  of  the  statute  of  Anne. 
It  is  to  be  observed,  however,  that  the  defendant,  when  he 
succeeds,  is  punished  by  the  one  statute,  for  improperly  plead- 
ing pleas  which  he  cannot  support;  and  the  plaintiff,  when 
he  succeeds,  is  punished  by  the  other  statute,  for  bringing  a 
firivolous  suit/' 

With  respect  to  the  apparent  anomaly  assumed  to  be  caused 
by  the  statute  8  &  4  Vict.,  namely,  of  placing  an  unsuccessfdl 
plaintiff  in  a  better  position  than  a  successful  one,  it  may  be 
observed,  that  the  statute  has  not  in  fact  any  such  general 
effect,  for  it  is  only  under  a  particular  state  of  circumstances 

(0)  Sharland  v.  Louring,  1  Kxch.  {h)  See  this  cajie,  j^tt,  p.  26. 

Rq».  375.  (c)  Ante,  p.  21. 
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that  an  unsucceasfdl  plaintiiF  would  be  in  a  better  position  than 
if  he  succeeded  in  obtaining  damages  under  forty  shillings ; 
for  it  must  not  be  forgotten,  that  if  unsuccesful,  he  is  always 
liable  to  the  general  costs  of  the  cause.  For  example,  in  the 
case  of  Newton  v.  Bowe  (a)  it  is  incorrect  to  assume  that  the 
plaintiff  would  have  been  better  off^  if  the  defendant  had 
obtained  a  verdict  on  the  plea  of  ^'  not  guilty ;''  for  in  that  case 
the  plaintiff  would  have  had  to  pay  the  general  costs  of  the 
cause,  which  in  ordinary  cases  would  outweigh  the  costs  of  the 
issues  found  for  him. 

Although  the  word  '^  aioowant  ^'  does  not  occur  in  the  5th 
section  of  the  statute  of  4  Anne,  it  is  obvious,  from  the  pen- 
ning of  the  latter  part  of  that  clause,  that  it  must  have  been 
omitted  firom  mere  accident;  the  4th  section  enables  a  plain- 
tiff in  replevin  to  plead  several  matters  in  bar  by  leave  of 
the  Court,  and  the  5th  provides,  that  if  any  such  matter  be 
judged  insufficient  on  demurrer  joined,  or  a  verdict  be  found 
upon  any  issue  for  the  plaintiff  or  demandant,  costs  shall  be 
given  at  the  discretion  of  the  Court,  unless  the  Judge  shall  cer- 
tify that  the  said  plaintiff  in  replevin  had  a  probable  cause  to 
plead  such  matter.  Now,  a  certificate  coidd  hardly  be  said  to 
be  given  in  order  to  excuse  the  plaintiff  from  paying  the  costs, 
unless  the  defendant  would  be,  without  such  certificate,  en- 
titled to  receive  them.  And  it  has  been  accordingly  held,  that 
although  some  issues  in  replevin  may  be  found  for  the  plain- 
tiff, which  entitle  him  to  judgment,  and  some  for  the  defend- 
ant, the  latter  is  entitled  to  the  costs  of  the  issues  found  for 
him,  unless  the  Judge  certify  that  the  plaintiff  had  probable 
cause  to  plead  the  matters  on  which  those  issues  are  joined. 
And  the  general  rule  is,  that  when  several  matters  are  pleaded 
by  the  plaintiff,  some  of  which  are  found  for  him  and  others 
for  the  defendant,  so  that  the  plaintiff  is  entitled  to  judgment, 
if  the  Judge  who  tried  the  cause  certify  that  there  was  a  pro- 
bable cause  for  pleading  those  pleas,  the  Master  is  not  to 
allow  the  costs  of  the  issues  so  found  for  the  defendant ;  but  if 
there  be  no  certificate,  the  defendant  is  entitled  to  have  those 

{a)  Ante,  p.  21. 
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oosts  allowed  to  him  (a).  It  has  alao  been  expressly  held, 
that  an  avowant  is  a  defendant  within  the  meaning  of  this 
statute,  and  therefore  liable  to  the  costs  of  avowries  which  he 
does  not  support^  although  he  may  support  others  which  go  to 
the  whole  action  {b) . 

There  is  another  class  of  cases,  in  which,  although  the  de- 
fisndant  may  plead  pleas,  raising  a  plurality  of  defences,  the 
plaintiff,  by  reason  of  this  construction  of  the  statute  of  Anne, 
is  not  entitled  to  be  indemnified  for  the  extra  expense  he 
is  put  to,  although  he  succeeds  on  all  the  issues.  They 
are  cases  where  the  Judge,  at  the  trial,  oertifiesy  under  one 
of  the  statutes  enabling  him  so  to  do  (c),  to  deprive  the 
plaintiff  of  costs.  This  was  decided  in  the  case  of  Hovard 
V.  Cheshire  {d),  in  which  Mr.  Justice  Demsan  stated  that  it 
had  been  so  resolved  at  a  meeting  of  all  the  Judges ;  but  the 
question  was  again  raised  in  the  more  modem  case  of  JZicA- 
numd  V.  Johnson  (referred  to  by  the  Court  of  Exchequer 
in  a  case  already  dted),  in  which  the  reasons  of  the  judgment 
are  stated  so  clearly  that  it  is  thought  proper  to  insert  the 
case  here. 

It  was  an  action  of  trespass  {e)  for  taking  and  carrying 
away  the  plaintiff's  goose  and  converting  it  to  the  defendant's 
use;  the  latter  pleaded,  1st,  not  guilty ;  Sndly,  (with  leave  of 
the  Court),  a  justification  that  the  defendant,  as  vicar,  &c.) 
was  entitled  to  the  tithe  of  geese,  and  that  the  plaintiff  being 
liable,  &c.,  rendered,  and  the  defendant  accepted,  the  goose  as 
tithe;  3rdly,  (with  like  leave),  that  the  goose  was  taken  by 
the  licence  of  the  plaintiff;  on  all  which,  issues  were  taken, 
and  a  general  verdict  was  found  for  the  plaintiff  on  the  whole, 
with  three  shillings  damages.  And  the  Judge  having  certified 
against  any  more  costs  than  damages,  on  the  statute  43  Eliz. 
c  6,  B.  2,  but  not  having  certified  on  the  4  Anne,  c.  16,  s.  5, 
that  the  defendant  had  a  probable  cause  to  plead  the  several 

(a)  HuIL  108;  Dodd  ▼.  Joddrell,  n.  (2). 
2  T.  R.  235 ;  Cremer  ▼.  Dent,  Barnes,  (c)  Sec  Chapter  VIII.,  pott, 

141 ;  Bright  ▼.  Jackson,  Barnes,  144,  (cQ  Sayor,  260. 

146.  (e)  Miokmond  v.  Johiuon,  7  East, 

(6)  Stony  V.  Fortjfih,  2  Doug.  709,  586. 
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special  matters^  a  rule  nisi  was  obtained  for  directing  the 
Master  to  allow  the  plaintiff  the  costs  of  the  special  pleas 
found  for  him^  upon  the  authority  of  the  statute  of  Anne. 

After  argument^  the  Court  observed^  that  in  none  of  the 
cases  cited  by  the  plaintiff's  counsel^  was  there  any  certificate 
granted  under  the  statute  of  Eliz.  to  deprive  the  plaintiff  of 
full  costs.  And  in  order  to  try  whether  this  was  a  case  within 
the  5th  section  of  the  statute  of  Anne  (and  if  it  were  not,  it 
was  admitted  that  the  certificate  under  the  statute  of  Eliz. 
would  bar  the  plaintiff  of  his  full  costs,  notwithstanding  the 
double  pleas  pleaded  by  leave  of  the  Court  under  the  4th 
section  of  the  statute  of  Anne),  they  asked  whether  in  this 
case,  where  all  the  pleas  were  found  for  the  plaintiff,  if  the 
Judge  had  certified,  under  the  statute  of  Anne,  that  the  de- 
fendant had  probable  cause  for  pleading  them,  and  had  not 
certified  against  full  costs  under  the  statute  of  Eliz.,  such  cer- 
tificate under  the  statute  of  Anne  could  have  deprived  the 
plaintiff  of  his  costs,  to  which,  if  no  satisfactory  answer  could 
be  given  (and  none  was  given),  they  thought  it  a  material 
argument  to  show  that  the  5th  section  of  the  statute  of  Anne 
only  applied  to  a  pase  where  one  of  the  special  pleas  was  found 
for  the  defendant. 

Lord  EUenborough,  C.  J.,  said,  '^  We  will  look  into  the  caaes, 
and  if  any  doubt  should  occur,  we  will  mention  it  again.  But, 
at  present  I  am  inclined  to  think  that  the  plaintiff  is  deprived 
of  his  costs  by  the  certificate  granted  under  the  statute  43  Eliz. 
It  is  clear  that  such  would  be  the  effect  of  the  certificate, 
except  so  £Ar  as  it  is  controlled  by  the  5th  section  of  the 
statute  of  Anne.  That  statute  meant  to  give  an  advantage  to 
a  defendant  of  pleading  several  matters,  though  in  so  doing 
it  provided  that  such  privQege  should  not  be  exercised  vexa- 
tiously  to  the  plaintiff;  therefore  it  says,  that  if  any  issue 
shall  be  found  for  the  plaintiff,  he  shall  have  costs,  fee.,  unless, 
&c. ;  by  which  I  understand,  that  if  any  one  or  more  of  several 
issues  be  found  for  the  plaintiff,  the  rest  being  found  for  the 
defendant,  the  plaintiff  shall  have  his  costs  of  those  pleas 
found  for  him,  unless  the  Judge  shall  certify,  &c.  This  was 
to  check  a  superfluity  of  pleading,  and  was  necessary  to  be 
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introdaced  where  any  one  bar  was  found  for  the  defendant^ 
which  would  give  him  the  general  costs  of  the  cause^  except 
for  this  provision ;  but  where  all  the  issues  were  found  for 
the  plaintiff,  he  did  not  want  any  new  provision  to  give  him 
the  costs  of  the  pleadings.  And  this  shows  that  the  statute 
of  Anne  was  not  meant  to  apply  to  such  a  case.  Where,  in- 
deed, the  case  is  within  the  5th  section  of  that  statute,  as  if 
upon  a  demurrer  joined  the  matter  be  judged  insufficient,  the 
costs  are  in  the  discretion  of  the  Court,  only  as  to  the  guanium ; 
that  is  to  be  taxed  by  the  proper  officer,  as  in  other  cases,  or 
if  a  verdict  be  found  upon  any  issue  for  the  plaintiff,  &c., 
which  is  to  be  understood  in  the  sense  I  have  before  men- 
tioned, ^  unless  the  Judge  who  tried  the  said  issue  shall  cer* 
tify,^  &c.,  and  in  that  case  the  defendant  shall  be  exempted  j&om 
the  costs  of  those  issues  foimd  for  the  plaintiff,  which  he 
would  otherwise  have  been  obliged  to  pay.  But  here  the 
certificate  under  the  statute  of  Elis.  has  taken  away  from  the 
plaintiff  aU  the  costs  as  to  all  the  issues,  to  which  he  would 
have  been  entitled  without  the  aid  of  the  5th  section  of  the 
statute  of  Anne.'^ 

The  other  Judges  expressed  their  decided  opinions  that  the 
5th  section  of  the  statute  of  Anne  had  no  reference  to  this 
case,  where  all  the  issues  were  found  for  the  plaintiff;  and 
Lanorencey  J.,  added,  that  the  question  ought  not  to  be  dis- 
turbed, after  having  been  decided  by  the  opinion  of  all  the 
Judges,  as  reported  in  the  case  in  Sayer ;  and  the  rule  was 
therefore  discharged. 

And  in  a  still  more  modem  case  (a),  where  the  facts  raised 
predsely  the  same  point,  it  was  contended,  that  the  7th  rule 
of  Hil.  T.  4  WiU.  IV.,  coupled  with  the  statute  8  &  4 
Will.  lY.  c.  42,  s.  1,  entitled  the  defendant  to  the  costs  of 
the  special  pleas  and  subsequent  proceedings  thereon ;  but  the 
Ck)urt  of  Exchequer,  although  no  case  was  cited  either  at  the 
bar  or  by  the  bench,  decided  otherwise,  and  in  accordance 
with  the  former  case. 

Where  there  are  issues  joined  upon  demurrer,  and  also 
issues  of  fact,  the  issues  of  fact  going  to  the  whole  cause  of 

(a)  Simpson  v.  Jfurdiss,  2  M.  &  W.  84. 
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action^  and  judgment  is  given  for  the  plaintiff  on  the  demur- 
rer, but  at  the  trial  either  the  plaintiff  is  nonsuited  (a)  or  the 
defendant  has  a  verdict  upon  the  issues  of  fiact  (b),  the  plain* 
tiff  is  entitled  to  his  costs  of  the  demurrers,  although  the 
defendant  is  entitled  to  judgment  on  the  whole  record. 

An  important  question  upon  this  statute  has  recently  been 
discussed  in  the  Courts  of  Common  Law,  resulting  in  a  con- 
flict of  opinion.  In  two  cases  {c)  decided  by  the  Court  of  Ex* 
chequer  the  question  may  be  stated  thus : — ^To  a  declaration 
the  defendant  under  the  statute  pleads  four  pleas,  one  of 
which  is  either  demurred  to  or  results  in  a  demurrer ;  on  each 
of  the  others  an  issue  of  fact  is  joined ;  on  the  argument  of 
the  demurrer  judgment  is  given  for  the  defendant.  On  the 
trial  a  verdict  is  found  for  the  plaintiff,  on  all  three  issues  of 
fact*  Is  the  plaintiff  entitled  to  the  costs  of  the  issues 
found  for  him?  The  Court  of  Exchequer  decided  that 
he  was  not  entitled  to  the  costs  of  those  issues,  or  of  either 
of  them.  The  Court  conceded,  that  if  one  or  two  only  of 
the  three  issues  had  been  found  for  the  plaintiff,  the  other 
or  others  being  foimd  for  the  ddTendant,  the  plaintiff  would 
have  been  entitled  to  the  costs  of  the  issue  or  issues  found 
for  him;  but  it  said  that  the  statute  gave  the  costs  of 
the  issues  of  fact  found  for  him  to  the  plaintiff,  only  in 
case  some  issue  or  issues  of  h,ct  were  found  for  the  defend- 
ant. The  Court  of  Que^i^s  Bench  (d)  and  the  Court  of 
Common  Pleas  {e)  decided  differently,  holding  that  the  plain- 
tiff was  entitled  to  his  costs.  This  conflict  of  opinion  arose 
upon  the  constrviction  of  the  statute  4  Anne,  c.  16,  s.  5 ;  but 
it  is  unnecessary  to  enter  into  an  examination  of  the  cases, 
for  the  question  is  set  at  rest  by  the  62nd  of  the  Practice 
Rules  of  Hilary  Term,  1853  (/),  and  the  8l8t  section  of  the 
Common  Law  Procedure  Act,  to  be  presently  noticed.  It 
will  be  convenient^  however,  to  mention  here,  that  one  of  the 

(a)  Oreenhoe  v.  Isleif,  Barnes,  186.  (rf)  Bird  v.  Sigginson,  5  Ad.  &  EIL 

{h)  Duberley  v.  Page,  2  T.  R.  391.  83. 

(c)  Partridge  v.  Gardner,  4  Exch.  (e)  Clarke  v.  AUaU,  4  C.  B.  336 ; 

803  J    IS  L.  J.,  Exch.   415,   S,   C. ;  Callander  v.  Howard,  20  L.  J.,  C.  P. 

JSToffW^/v.  iZo^arcf,  4  Exch.  309;  19  66. 

L.  J.,  Exch.,  360,  fir.  a  (/)  Ante,  p.  17. 
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cases  in  the  Court  of  Exchequer  was  removed  by  writ  of  error 
into  the  Exchequer  Chamber  (a),  and  was  there  decided  upon 
a  point  which  had  not  formed  any  ground  of  the  judgment  in 
the  court  below.  It  appeared  that  the  judgment  on  the  de- 
murrer which  was  in  the  defendant's  fSEtvour,  was  on  the 
ground  that  the  declaration  was  bad.  The  subsequent  pro- 
ceedings and  pleadings,  which  went  to  issues  of  &ct  and  the 
issues  thereon,  were  therefore  inunaterial  and  useless  to  the 
dedsion  of  the  cause,  and  the  Court  of  Error  looked  upon 
them  in  the  same  way  as  upon  similar  pleadings  and  proceed- 
ings where  judgment  was  arrested ;  in  which  case  the  plaintiff, 
although  he  succeeded  at  the  trial  upon  the  issues  of  fact,  was 
not  entitled  to  the  costs  of  them ;  and  upon  that  ground  held 
that  the  plaintiff  in  the  particular  case  was  not  entitled  to  the 
costs  of  the  issues  found  for  him.  But  this  ground  is  now  re- 
moved, for  by  the  145th  section  of  the  Common  Law  Froce- 
dnre  Act  (15  &  16  Yict.  c.  76)  where  there  is  judgment  turn 
obstante  veredicto,  or  the  judgment  is  arrested,  the  costs  of 
the  abortive  and  useless  issues  are  to  be  paid  by  the  party 
against  whom  such  issues  are  found,  to  the  party  in  whose 
favour  they  are  found.  It  is  therefore  apprehended  that  in  all 
cases  audi  as  those  here  discussed,  the  plaintiff  will  be  enti- 
tled to  his  costs  of  the  issues  of  fact,  whether  the  judgment  for 
the  defendant  be  on  the  groimd  of  the  insufficiency  of  the 
declaration  or  of  any  subsequent  pleading. 

The  81st  section  of  ihe  Common  Law  Procedure  Act  (15 
&  16  Vict.  c.  76),  already  referred  to,  enacts  that  '^  the  plain- 
tiff in  any  action  may,  by  leave  of  a  Court  or  a  Judge,  plead 
in  answer  to  the  plea  or  the  subsequent  pleading  of  the  de- 
fendant, as  many  several  matters  as  he  shall  think  necessary 
to  sustain  his  action  j  and  the  defendant  in  any  action  may, 
by  leave  of  the  Court  or  a  Judge,  plead  in  answer  to  the 
declaration  or  other  subsequent  pleading  of  the  plaintiff  as 
many  several  matters  as  he  shall  think  necessary  for  his  de- 
fisnoe,  upon  an  affidavit  of  the  party  making  such  application, 
or  his  attorney,  if  required  by  the  Court  or  Judge,  to  the 

(a)  Partridge  ▼.  GcMrdner,  in  error,  6  Exch.  621 ;  20  L.  J.,  Kxch.  307,  S.  C. 
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efiect  that  he  is  adviaed  and  believeB  that  he  has  just  groiind 
to  traverse  the  several  matters  proposed  to  be  traversed  by 
him^  and  that  the  several  matters  sought  to  be  pleaded  as 
aforesaid  hj  way  of  confession  and  avoidance  are  respectively 
true  in  substance  and  in  fiict ;  provided  that  the  costs  of  any 
issue^  either  of  fiict  or  law,  shaU  follow  the  finding  or  judg- 
ment upon  such  issue,  and  be  adjudged  to  the  successfiil  party, 
whatever  may  be  the  result  of  the  other  issue  or  issues/'  The 
principles  which  have  been  already  explained  as  to  the  right 
to  costs  of  issues,  seem  sufficient  for  the  determination  of  any 
questions  which  may  arise  on  this  enactment :  it  ^ves  to  both 
parties  the  privilege  of  pleading  double ;  but  that  was  the  case 
in  replevin  before,  and  therefore  the  section  does  not  in 
reality  introduce  any  new  principle. 

It  remains  to  notice  one  or  two  other  points  decided  on  the 
statute  of  Anne. 

In  the  case  of  The  Queen  v.  The  Mayor,  jpc.  of  MalmeS" 
bury  (a),  which  arose  upon  a  mandamus  to  a  corporation  to 
admit  a  burgess,  the  corporation  made  a  return  containing 
three  distinct  allegations,  which  negatived  three  distinct  state- 
ments in  the  writ  of  mandamus,  any  one  of  which  allegations 
would  have  been  a  sufficient  return  to  the  writ ;  the  prosecutor 
traversed,  as  he  was  bound  to  do,  each  of  the  three  allegations 
in  the  return,  and  issues  were  joined  on  the  traverses.  At 
the  trial  a  verdict  was  found  for  the  prosecutor  on  two  of  the 
issues,  and  for  the  corporation  on  the  third ;  the  corporation 
therefore  succeeded  generally;  the  prosecutor  moved  for  his 
costs  of  the  issues  found  for  him  under  the  statutes  of  4  Anne, 
C.  16,  s.  6,  and  9  Anne,  c.  20,  s.  2  (b).  The  Court  hdd,  how- 
ever, that  he  was  not  entitled  to  costs.  The  corporation  could 
not  be  considered  as  defendants  within  the  4  &  5  Anne,  as 
&r  as  regards  the  return,  which  was  not  made  under  the 
authority  of  that  Act,  but  at  common  law,  and  would  have 
been  just  the  same  if  that  Act  had  never  been  passed,  and 
there  was  not  in  truth  any  pleading  by  the  corporation  in 
this  case,  except  the  joining  in  a  similiter  to  the  traverse. 

(a)  11   L.  J.  (N.  S.),  Q.  B.  318;  (b)  See  this  latter  statute,  noticed 

reported  also  8  Q.  B.  Rep.  577.  in  the  Chapter  on  Mandamns. 
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Neither  was  the  proaecator  entitled  under  the  9  Anne,  c.  20 ; 
for  that  Act  gives  the  party  suing  out  the  writ  of  mandaffuts 
his  costs  only  when  he  succeeds  on  the  whole,  so  as  to  have 
damages  and  general  costs  as  if  he  had  brought  an  action  for 
a  fiJse  return,  whereas  here  if  he  had  brought  such  action  he 
would  have  fiiiled,  and  woxdd  not  have  had  the  general  costs. 

In  applying  this  case  it  is  important  (for  a  reason  which 
will  be  stated  in  a  subsequent  part  of  the  work)  to  bear  in 
mind  the  fact  stated  in  the  report,  that  the  corporation  had 
not  applied  for  or  taxed  their  costs. 

With  respect  to  the  Judge^s  power  to  certify  to  deprive  the 
plaintiff  of  costs  of  pleas  pleaded  by  the  defendant  luider  tlus 
statute  of  Anne,  it  is  to  be  observed,  that  the  certificate  need 
not  be  given  at  the  trial,  but  will  be  effective  if  made  after* 
wards  before  judgment  (a) ;  it  may  be  made  e/v  parte  (d),  and 
even  after  the  taxation  of  the  costs  has  commenced  (c).  As, 
however,  the  power  to  give  this  certificate  is  not  to  be  found 
in  the  Common  Law  Procedure  Act,  1852,  under  sect,  81  of 
which  double  pleading  is  allowed,  it  seems  to  be  a  question 
whether  in  effect  the  power  in  not  gone. 


Sect.  3.  Costs  under  the  Pleading  Rules  of  Hilary  Term, 

1853. 

By  the  statutory  rules  of  pleading  of  Hilary  Term,  1853, 
(taking  effect  from  the  first  day  of  Trinity  Term,  1853,)  the 
three  following  rules  and  regulations  are  provided : — 

''1.  Except  as  hereinafter  provided,  several  counts  on  the 
same  cause  of  action  shall  not  be  allowed,  and  any  count 
or  counts  used  in  violation  of  this  rule  may,  on  the  application 
of  the  party  objecting,  within  a  reasonable  time,  or  before  an 
order  made  for  time  to  plead,  be  struck  out  or  amended  by 

(a)  Cnmer  ▼.  Dent,  Barnes,  141;  (<?)  Cohhett  v.  Grey,  19  L.  J.  (N. 

Ffy  ▼.  Monekion,  aupra.  S.),  Exoh.  137. 

(&)  JRobmson  v.  Meeeenger,  tvpra. 
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the  Court  or  a  Judge^  on  such  terms^  as  to  costs  or  otherwise, 
as  such  Court  or  Judge  may  think  fit, 

"  2.  Several  pleas,  replications,  or  subsequent  pleadings,  or 
several  avowries  or  cognizances  founded  on  the  same  ground 
of  answer  or  defence,  shall  .not  be  allowed ;  provided  that  on 
an  application  to  the  Court  or  a  Judge  to  strike  out  any  coiuit, 
or  on  an  objection  taken  before  the  Judge  on  a  summons  to 
plead  several  matters  to  the  allowance  of  several  pleas,  repli* 
cations,  or  subsequent  pleadings,  avowries  or  cognizances  on 
the  ground  of  such  counts  or  other  pleadings  being  in  violation 
of  this  rule,  the  Court  or  the  Judge  may  allow  such  counts  on 
the  same  cause  of  action,  or  such  pleas,  replications,  or  sub-> 
sequent  pleadings,  or  such  avowries  or  cognizances  founded 
on  the  same  ground  of  answer  or  defence,  as  may  appear  to 
such  Court  or  Judge  to  be  proper  for  determining  the  real 
question  in  controversy  between  the  parties  on  its  merits, 
subject  to  such  terms,  as  to  costs  and  otherwise,  as  the  Court 
or  Judge  may  think  fit. 

''  8.  When  no  such  rule  or  order  has  been  made  as  to  costs 
by  the  Court  or  Judge,  and  on  the  trial  there  is  more  than  one 
count,  plea,  replication,  or  subsequent  pleading,  avowry,  or 
cognizance  on  the  record,  founded  on  the  same  cause  of  action 
or  groimd  of  answer  or  defence,  and  the  Judge  or  presiding 
officer  before  whom  the  cause  is  tried  shall  at  the  trial  certify 
to  that  effect  on  the  record,  the  party  so  pleading  shall  be 
liable  to  the  opposite  party  for  all  costs  occasioned  by  such 
count,  plea,  or  other  pleading  in  respect  of  which  he  has 
failed  to  establish  a  distinct  cause  of  action  or  distinct  ground 
of  answer  or  defence,  including  those  of  the  evidence  as  well 
as  those  of  the  pleading/^ 
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Sect,  h  Of  the  Party  entitled  to  the  Postea. 
Sect.  2.  Of  the  General  Costa  of  the  Cause, 


Sect.  1.  Of  the  Party  entitled  to  the  Postea. 

When  the  issues  have  been  foand  by  the  jory^  the  first  question 
which  presents  itself  is^  which  party  is  entitled  to  the  postea  ? 
There  is  no  doubt  that^  as  a  general  rule,  if  the  plainti£f  has 
soooeeded  on  any  part  of  his  declaration^  he  is  entitled  to 
it  {a) ;  and  he  so  succeeds  if  the  pleas  on  which  issues  are 
found  for  the  defendant  do  not  answer  the  whole  of  the  cause 
or  causes  of  action  contained  in  the  declaration.    The  plain- 
tiff is  in  that  case  entitled  to  and  recovers  damages  in  respect 
of  that  portion  of  the  cause  of  action  not  so  answered.     His 
action  has  been  effective^  and  he  has  what  is  caUed  the  general 
verdict.     But  if  the  pleas  on  which  issues  are  found  for  the 
defendant  do  answer  the  whole  of  the  cause  or  causes  of  action 
in  the  declaration^  the  plaintiff  is  entitled  to  no  damages.    His 
complaint  or  cause  of  action  has  been  entirely  answered^  and 
the  defendant  has  the  general  verdict^  and  is  entitled  to  the 
postea  {b)y  although  various  other  issues  may  be  found  for  the 
plaintiff^  those  issues  arising  in  consequence  of  the. defendant 
setting  up  distinct  answers  to  the  same  part  of  the  cause  of 
action  under  the  statute  4  Anne^  c.  16^  already  considered ; 
for  it  win  be  found  that  it  is  only  where  there  is  double  plead- 
ing that  the  defendant  can  have  the  general  verdict,  and  yet 
the  plaintiff  have  issues  found  for  him.     In  some  cases  a  con- 
fusion is  created  on  this  subject  firom  damages  being  found  for 
the  plaintiff  and  entered  on  the  postea,  although  the  defendant 
has  the  general  verdict  in  the  manner  already   explained. 

(a)  SntUk  V.  Edward*,  4Dovl.  621.         (b)  Smith  v.  Brotcn,  5  Dowl.  786. 
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Staley  y.  Long  {a)  and  Smith  y.  Brown  {b)  are  examples  of 
this.  In  each  of  these  cases  the  issue  was  found  for  the  de- 
fendant on  a  plea  which  answered  the  whole  cause  of  action, 
and  therefore  no  damages  ought  to  have  been  found  by  the 
jury  3  the  verdict  for  the  plaintiff  on  the  other  issues  was  only 
material  with  a  view  to  the  costs  of  them;  those  he  was 
entitled  to  under  the  statute  4  Anne^  c.  16,  and  not  under 
the  Statute  of  Gloucester^  and  therefore  no  assessment  of 
damages  by  the  jury  was  necessary  to  entitle  him  to  those 
costs. 

The  object  in  obtaining  possession  of  the  postea  is  to  eiiable 
the  party  who  is  entitled  to  judgment,  to  enter  up  that  judg- 
ment, and  also  to  tax  his  costs;  but  although  the  plaintiff 
may  have  the  general  verdict,  and  consequently  a  right  to 
enter  up  judgment  for  something,  the  defendant  may  be  en- 
titled to  judgment  for  his  costs  of  the  issues  found  for  him. 
This  arises  in  cases  where  the  costs  of  the  defendant's  issues 
exceed  what  the  plaintiff  is  entitled  to  recover,  and  conse- 
quently the  plaintiff  will  have  nothing  to  obtain  by  signing 
judgment,  and  in  all  probabiKty  will  not  proceed  to  do  so. 
The  case  of  Smith  v.  Edwards  {c)  will  serve  for  an  example. 
That  was  an  action  of  trespass  for  breaking  and  entering  Ae 
plaintiff's  close  and  carrying  away  his  goods.  The  pleas  were, 
first,  not  guilty ;  secondly,  as  to  the  asportation,  that  the 
goods  were  not  the  property  of  the  plaintiff.  The  jury  found 
a  verdict  for  the  plaintiff  as  to  breaking  the  close,  with  five 
shillings  damages,  and  for  the  defendant  as  to  the  goods.  The 
Judge  who  tried  the  cause  certified  under  the  statute  43 
Eliz.  c.  6,  s.  2,  and  so  took  away  the  plaintiff's  right  to  more 
costs  than  damages.  In  this  case,  upon  motion  in  the  Bail 
Court,  Mr.  Justice  Coleridge  ordered  the  postea  to  be  de- 
livered to  the  plaintiff,  because  he  had  the  general  verdict. 
In  such  a  case  as  this,  however,  the  plaintiff  will  only  be 
entitled  to  ten  shillings  if  be  enter  up  judgment,  and  as  the 
costs  of  entering  up  judgment  will  exceed  that  sum,  it  is  not 
to  be  expected  that  he  will  take  that  step,  but  the  defendant 

{it)  3  niiig.  N.  C.  781.  (A)  5  Dowl.  73a  (c)  4  Dowl.  621. 
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is  entitled  to  the  coats  of  the  issue  found  for  him^  and  it  may 
be  aaaamed  that  they  will  amount  to  more  than  ten  shillings, 
and  consequently  it  is  to  be  expected  thajt  the  defendant  will 
proceed  to  recover  them.  It  will  afterwards  be  shown  that  he 
is  entitled  to  sign  judgment  for  and  recover  the  surplus  of  his 
costs  over  the  plaintiff's,  and  therefore  it  is  the  defendant  who 
requires  the  postea  in  this  case  to  sign  the  judgment  and  tax 
his  costs.  For  this  purpose,  if  the  plaintiff's  attorney  objects 
to  the  delivery  of  the  postea  to  the  defendant,  he  must  make 
an  application  to  the  Court  or  a  Judge  to  compel  the  plain- 
tiflPs  attorney  to  deliver  it  to  him,  or  to  attend  with  it,  on 
the  defendant's  signing  judgment,  taxing  costs,  and  issuing 
execution. 

Whoe  the  defendant  has  the  general  verdict,  there  can  be 
no  question  as  to  his  right  to  the  postea ;  because  he  is  entitled 
to  sign  judgment  on  it,  and  also  to  have  his  general  costs 
taxed  (a). 


SscT.  2.  Of  the  General  Costs  of  the  Cause, 

With  a  view  to  ascertain  what  costs  a  party  is  entitled  to, 
asjposts  of  issues  found  for  him  in  cases  where  there  are 
issues  found  for  each  party,  it  is  material  to  ascertain  which 
party  is  entitled  to  what  are  called  the  general  costs  of  the 
cause,  and  the  general  costs  of  the  trial ;  and  as  a  general  rule 
it  may  be  stated  that  the  party  who  has  the  general  verdict 
(which  has  been  already  explained  {b)  )  is  entitled  to  the 
general  costs  (c) ;  or  in  cases  where  there  is  no  verdict,  the 


(a)  See  Qramt  ▼.  QIcumt,  1  Dowl. 
H.  S.  58.  In  thai  case^  howerer,  the 
pies  of  paymeat  into  coort  aeema  not 
to  have  heen  pleaded  to  the  whole 
eaose  of  action. 

(ft)  jhOe^  p.  88. 

(0)  Frtmhnm  v.  Lord  Falmouth,  4 
DovrL  66;  JProbert  y.  PkUUpt,  2  M. 
&W.40;  MuiUtu  v.  8eoU,  6  Bing. 
N.  C.  423;  Km^ht  v.  Wbare,  8  Id. 
634.  In  the  case  of  ITji^A^  V.  TToofv, 
H  maT  be  noticed  that  the  plaintiff  re- 


covered no  damages.  The  right  fimnd 
by  the  ixxrj,  vis.  to  pan  for  the  pur- 
poae  of  taking  water,  was  a  saflAdent 
justification  of  the  trespass.  It  does 
not  appear  whether,  when  the  trespass 
was  committed,  the  defendant  was  there 
for  the  purpose  of  bringing  water,  which 
he  had  a  right  to  do^  or  of  bringing 
goods,  which  he  had  no  right  to  do 
according  to  the  finding;  bat  thii»  on 
consideration,  will  be  fbond  U>  be  im« 
material,  as  the  replication  only  tra« 

o2 
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party  who,  in  the  general  reanlt  of  the  action,  ia  aucceasful  (a) : 
the  plaintiff  if  he  haa  sucoeeded  in  recoTering  damages  on  any 
part  of  his  declaration :  the  defendant  if  he  has  succeeded  in 
answering  the  whole  cause  of  action.  So  that  where  either 
party  is  entitled  to  the  general  costs,  it  is  always  the  succesafiil 
party  (b).  Hie  general  costs  of  the  cause,  then,  are  all  the 
costs  necessarily  incurred  by  the  successful  party,  to  enable 
him  to  achieve  that  success;  the  costs  of  issues  are  the  extra 
expense  the  successM  party  has  caused  the  other  to  incur, 
either  by  including  in  his  declaration  causes  of  action  which 
in  the  result  it  is  found  he  had  no  right  to  set  up,  or,  in 
addition  to  pleas  which  answer  the  action,  pleading  pleas 
which  in  the  result  turn  out  to  Aimish  no  defence  (c). 

In  order  to  illustrate  this,  let  us  suppose  a  case  where  the 
declaration  consists  of  a  count  for  goods  sold,  and  a  count  on  a 
bill  of  exchange ;  that,  to  the  first  count,  the  defendant  pleads 
the  Statute  of  Limitations ;  to  the  second,  payment ;  both  of 
which  pleas  are  traversed  and  issues  joined.  At  the  trial,  the 
verdict  on  the  first  issue  is  for  the  plaintiff,  with  damages ;  on 
the  second  issue,  for  the  defendant.  Here  the  plaintiff  is  en- 
titled to  the  general  costs,  which  are  such  as  he  would  have 
incurred  and  been  entitled  to  if  his  declaration  had  contained 
only  the  count  for  goods  sold.  Had  that  been  so,  he  would 
have  been  entitled  to  the  costs  of  his  writ,  of  a  declaration 


verses  the  rights  set  up,  and  the  Coart 
looked  upon  it  as  raiang  two  distinct 
issues,  and  in  that  point  of  view  the 
purpose  for  which  the  defendant  went 
was  immaterial,  hecanse  on  a  traverse 
of  the  right,  the  purpose  is  not  in  issue, 
and  it  could  only  be  raised  by  means 
of  a  new  assignmefnt,  and  there  was  no 
new  assignment  on  this  record.  If, 
besides  traversing  the  rights  alleged, 
the  plaintiir  had  new  assigned  that  the 
defendant  was  in  the  laetu  in  quo  for 
other  and  different  purposes,  and  had 
on  the  trial  proved  that  on  the  occasion 
in  question  the  defendant  went  to  bring 
goods  and  not  water,  the  plaintiff  would 


have  sucoeeded  on  the  new  assagnment* 
and  would  have  been  entitled  to  da- 
mages and  the  general  costs. 

(a)  BefM  V.  Bateman,  8  M.  &  W. 
666. 

(b)  In  some  cases  neither  party  is 
entitled  to  the  general  costs.  Siqipose, 
for  instance,  that  a  plaintiff  gets  a 
verdict  for  damages  under  409.,  and  is 
entitled  to  no  more  costs  than  damages* 
but  the  defendant  is  entitled  to  sub- 
stantial costs  of  issues  found  for  him. 
Here  neither  party  is  entitled  to  the 
general  costs. 

(c)  y^urte  V.  Ray,  6  L.  J.  (N.  S.), 
Exch.  151. 
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ocmtaming  one  count,  of  his  replication  to  the  plea  of  the  Sta- 
tute of  Limitations,  of  an  issue  and  record  containing  the  plead- 
ings on  the  first  count,  of  a  brief  containing  so  much  of  the 
pleadings,  statement,  and  evidence  as  relates  to  the  count  for 
goods  sold,  and  such  fees  as  would  baye  been  paid  to  counsel 
on  such  a  brief,  the  court  fees  payable  on  such  a  record,  and 
theoosts  of  Bigniug  judgment  and  taxiog  his  costs ;  so  that  the 
defendant  will  be  charged  with  no  more  than  he  would  have 
been  if  the  plaintiff  had  confined  his  claim  to  the  goods  sold; 
but  then  the  plaintiff,  by  setting  up  the  claim  on  the  bill, 
on  which  he  has  fiuled,  has  caused  the  defendant  to  incur 
m<Hre  expense  in  his  defence  than  he  would  have  incurred  on 
the  count  for  goods  sold  only.  This  excess  of  expense  forms  the 
costs  of  the  issue  foimd  for  the  defendant.  The  appearance,  it 
is  obvious,  is  not  caused  by  the  plaintiff's  second  count,  but 
the  plea  of  payment  is :  the  defendant  must  therefore  be  allowed 
the  expense  of  that  plea,  of  the  extra  length  of  the  issue,  of 
the  extra  length  of  his  brief,  caused  by  the  pleadings,  state- 
ment, and  evidence  on  the  second  issue,  and  if  the  matter  in 
the  brief  respecting  the  second  issue  has  been  the  cause  of  his 
giving  larger  fees  to  counsel  than  would  have  been  given  on  a 
tAsl  respecting  the  goods  sold  only,  then  the  defendant  is  en- 
titled to  the  excess,  and  as  he  must  prepare  and  tax  a  bill  of 
costs  of  that  issue  he  is  entitied  to  the  expense  of  doing  so. 
When  this  has  been  done,  it  will  be  seen  tiiat  the  defendant 
will  stand  in  precisely  the  same  position  as  if  the  declaration 
had  originally  consisted  of  the  first  count  only;  and  that 
pontion  on  the  taxation  of  the  costs  is  what  is  to  be  looked 
to  as  the  guide  throughout. 

Let  us  take  another  case.  Suppose  the  plaintiff's  dedara*- 
tion  to  consist  of  a  count  for  work  and  no  other  count,  and 
that  the  defendant,  under  the  statute  4  Anne,  c.  16,  pleads 
two  pleas  to  the  whole :  1st,  a  release;  2ndly,  the  Statute  of 
Limitations ;  on  which  issues  are  joined.  At  the  trial  a  ver- 
dict is  found  for  the  defendant  on  the  release,  but  for  the 
plaintiff  on  the  Statute  of  Limitations.  Here  the  defendant 
has  the  general  verdict  and  is  entitled  to  the  general  costs;  he 
is  therefore  entitied  to  his  appearance,  copy  declaration,  the 
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costs  of  his  first  plea,  the  costs  of  the  issue,  minus  the  eiLtm 
length  caused  by  the  plea  of  the  statute,  a  brief  of  such  a  length 
as  it  would  have  been  if  the  second  plea  had  not  been  pleaded, 
counseFs  fees  such  as  they  would  have  been  on  such  a  brief, 
court  fees,  and  the  expense  of  signing  judgment  and  taxing 
costs;  but  not  the  expense  of  his  order  to  plead  several  matters, 
for  that  would  have  been  unnecessary  if  the  second  plea  had  not 
been  pleaded.  Then  the  plaintiff  is  entitled  to  the  costs  of  the 
issue  found  for  him,  which  will  include  his  attendance  on  the 
application  to  plead  several  matters,  the  extra  length  of  his  re- 
plication, the  extra  length  of  his  brief,  caused  by  the  issue  on 
the  plea  of  the  Statute  of  Limitations,  and  if  that  is  such  that 
he  has  given  larger  fees  to  counsel  than  he  would  on  the  other 
issue  only,  the  excess  of  those  fees,  also  his  biU  of  costs  of  the 
issue  and  his  attendance  on  the  taxation.  The  result  is,  that, 
on  the  whole,  he  will  not  be  at  any  more  expense  than  if  the 
defendant  had  pleaded  only  his  first  plea  (a). 

It  may  happen  that  a  party  who  is  entitled  to  the  general 
costs  of  the  cause  is  not  entitled  to  the  general  costs  of  the 
trial.  This  will  be  in  cases  where  there  are  issues  of  law  and 
fact ;  and  the  62nd  Rule  of  Practice  of  Hilary  Term  1853 
contains  the  following  provisions  on  this  subject: — "When 
issues  in  law  and  fact  are  raised,  the  costs  of  the  several  issues 
both  in  law  and  fact  will  follow  the  finding  or  judgment,  and 
if  the  party  entitled  to  the  general  costs  of  the  cause  obtain  a 
verdict  on  any  material  issue,  he  will  also  be  entitled  to  the 
general  costs  of  the  trial ;  but  if  no  material  issue  in  fact  be 
found  for  the  party  otherwise  entitled  to  the  general  costs  of 
the  cause,  the  costs  of  the  trial  shall  be  allowed  to  the  opposite 
party.^' 

The  following  case  will  illustrate  this  rule.  Suppose  that 
to  a  declaration  in  trespass,  the  defendant  pleads  two  pleas, 
1st,  a  release ;  2ndly,  a  plea  which  is  demurred  to  and  held 

(a)  Thus  also  in  an  action  of  trespaas  the  jiutifioatioin,  he  is  entitled  to  the 

andftlse  imprisonment,  where  one  of  general  costs  of  the  causey  bat  must 

several   defendants   separately  pleads  pay  the  costs  of  the  issue  npon  which 

1st,  not  guilty,  and  2ndly,  a  justiflca-  he  has  fiuled.     Nmoton  v.  Mo^ord,  1 

tion  under  legal  process,  and  succeeds  C.  B.  141. 
on  the  plea  of  not  guilty,  but  fiuls  as  to 
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good  on  demurrer.  To  the  first  plea  the  plaintiff  replies^  Istj 
a  denial  of  the  release ;  2ndl7^  that  the  release  was  obtained 
hj  frwoA,  on  which  replications  issues  are  joined.  On  the 
trial  the  first  of  these  two  issues  is  found  for  the  defendant^ 
the  second  for  the  plaintiff.  Here  the  defendant  is  entitled 
to  the  general  costs  of  the  cause^  because  his  second  plea 
answered  the  whole  action,  but  the  general  costs  of  the  trial 
must  be  given  with  reference  to  that  which  is  to  be  deter- 
mined by  the  trial,  na  nely,  whether  the  first  plea  is  to  be  es- 
tablished or  not ;  and  the  material  issue  spoken  of  in  the  Rule 
must  be  understood  as  meaning  an  issue  material  to  that 
question.  Now  the  issue  found  for  the  plaintiff  with  respect 
to  the  firaud  is  obviously  s  ich  a  material  issue,  for  it  answers 
and  destroys  the  defendant's  defence  set  up  by  his  first  plea. 
The  issue  found  for  the  defendant,  viz.  that  the  release  was 
executed,  is  on  the  other  hand  not  a  material  issue,  for  it  fails 
to  support  the  plea,  inasmuch  as  the  plea  is  answered  and 
rendered  useless  and  ineffectual  by  the  finding  of  the  other 
issne  for  the  plaintiff.  In  this  case,  therefore,  the  plaintiff 
will  be  entitled  to  the  general  costs  of  the  trial ;  for  instance, 
to  his  witnesses  who  spoke  to  both  issues ;  to  his  record,  briefis, 
and  fees,  of  a  proper  length  and  amount,  in  the  manner  and 
upon  the  principle  already  explained  as  to  the  general  costs 
of  the  cause;  while  the  defendant  will  not  be  entitled  to  the 
expense  of  witnesses  who  spoke  to  both  issues,  nor  to  his 
brie&  or  fees,  except  in  so  far  as  they  may  have  been  increased 
in  amount  by  the  plaintiff  pleading  the  replication  on  which 

he  fiiiled. 

Again ;  suppose  that  in  the  above  case  there  had  been  a 
third  plea  on  which  an  issue  of  fact  had  been  joined,  and  that 
issue  found  for  the  defendant.  Here  there  would  be  a  ma- 
terial issue  found  for  the  plaintiff,  and  a  material  issue  found 
for  the  defendant.  In  that  case  it  will  be  seen  that  the  Rule 
gives  the  general  costs  of  the  trial  to  the  defendant,  because 
his  success  on  the  plea  demurred  to,  entitles  him  to  the 
general  costs  of  the  cause. 

By  the  4 1st  section  of  the  Common  Law  Procedure  Act, 
where  there  are  different  causes  of  action  joined  in  the  same 
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action,  the  Court  or  a  Judge  may  under  certain  drcnnifltanoea 
order  separate  records  and  trials.  The  above  considerationa 
will  serve  to  illustrate  the  principles  on  which  costs  are  to  be 
given,  whenever  this  provision  may  be  acted  on. 


CHAPTER  IV. 

OP   COSTS   OF   DIVISIBLE   ISSUES. 

Sect.  1.  Where  the  Issues  are  raised  by  Pleas  in  Denial, 
Sect.  2.  Where  the  Issues  are  raised  by  Pleas  in  Confes- 
sion and  Avoidance,  or  other  special  Pleas. 


Sect.  1.  Where  the  Issues  are  raised  by  Pleas  in  Denial. 

In  the  preceding  part  of  the  work  we  have  considered  the 
question  of  costs  with  reference  to  those  statutes,  rules,  and 
decisions  which  entitle  the  successful  party  to  costs,  whether 
the  general  costs  of  the  cause,  or  costs  of  distinct  issues  raised 
either  in  consequence  of  the  plaintiff  including  in  his  dedara^ 
tion  several  counts,  or  by  reason  of  the  defendant  pleading 
several  distinct  matters  of  defence  to  the  whole  declaration  or 
to  each  count,  as  the  case  may  be.  Commencing  with  the 
general  abstract  prcqposition  of  a  verdict  for  the  plaintiff  or  for 
the  defendant,  we  have  gone  on  to  consider  the  case  of  a  plain- 
tiff who  has  included  several  counts  in  his  declaration,  but 
who  has  obtained  a  verdict  upon  only  one  or  more  of  the 
counts.  From  thence  we  have  proceeded  to  discuss  the  effect 
of  the  statute  of  Anne  and  modem  statutes  and  rules  of  court, 
and  their  application  to  cases  where  a  defendant  has  set  up 
distinct  grounds  of  defence,  but  has  failed  as  to  one  or  more 
of  them.  The  various  questions  discussed  have  had  reference 
to  the  cases  of  single  and  entire  issues  found  for  the  one  party 
or  the  other,  or,  in  other  words,  where  the  subject-matter  of 
the  issue  is  found  wholly  for  the  plaintiff  or  for  the  defendant. 
It  frequently  happens,  however,  that  an  issue,  though  single 
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in  point  of  form,  is  divisible,  and  may  be  found  partly  far  the 
jj^aintiff  and  partly  for  the  defendant;  and  where  that  is  so,  the 
costs  are  given  precisely  as  if  the  findings  were  on  distinct 
issues  (a);  and  now  the  Common  Law  Procedure  Act{b), 
which  took  effect  from  the  24th  of  October,  1862,  expressly 
enacts  (c),  that  ''pleas  of  payment  and  set-off,  and  all  other 
pleadings  capable  of  being  construed  distributively,  shall  be 
taken  distributively,  and  if  issue  is  taken  thereon,  and  so 
much  thereof  as  shall  be  sufficient  answer  to  part  of  the  causes 
of  action  proved  shall  be  found  true  by  the  jury,  a  verdict 
diall  pass  for  the  defendant  in  respect  of  so  much  of  the 
causes  of  action  as  shall  be  answered,  and  for  the  plaintiff  in 
respect  of  so  much  of  the  causes  of  action  as  shall  not  be  so 
answered/' 

The  question,  whether  an  issue  is  divisible  or  not,  is  fre- 
quently one  of  considerable  importance  (and  will  still  be  so 
under  the  above  statute),  for  unless  the  issue  is  divisible,  the 
defendant,  where  he  does  not  prove  or  disprove  the  whole  issue, 
can  have  no  verdict,  and  consequently  no  costs  (for  unless  he 
has  a  verdict  there  is  no  statute  to  give  him  costs),  although 
he  may  have  been  at  great  expense  in  cutting  down  the  plain- 
tiff's demand.  In  the  case  of  Prudhomme  v.  Fraser  {d)  the 
Court  of  Queen's  Bench  seem  to  have  overlooked  this  fact, 
otherwise  the  general  verdict  would  not  have  been  allowed  to 
lemun  on  the  postea ;  but  in  the  case  of  Routledge  v.  Ab' 
bott  {e)  the  proper  course  was  taken,  viz.,  to  order  the  postea 
to  be  amended. 

Before  discussing  this  subject  further,  it  will  be  well  to  dis- 
embarrass it  of  a  question  which  has  been  mixed  up  with  it  in 
some  of  the  cases.  That  question  is  this :  Where  the  plaintiff, 
from  the  issue  raised  not  being  divisible,  has  an  entire  verdict, 
and  yet  at  the  trial  called  witnesses  for  the  purpose  of  proving 
a  more  extensive  cause  of  action  than  he  succeeded  in  proving, 
those  vritnesses  not  having  spoken  at  all  to  that  part  of  the 

(a)  Prudkonme  v.  Fraaer,  2  Ad.  &  (h)  15  &  16  Vict.  c.  76. 

E.  645 ;  Boutledge  v.  AbboH,  8  Ad.  &  (c)  Sect  75. 

£.  592;  Ward  v.  PeU,  1  C.&M.848;  (iQ  2  Ad.  &  £.  645. 

2  DowL  76^  8.  C;  Doe  d,  Erringion  («)  8  Ad.  k  £.  592. 
T.  Srrvngton^  4  DowL  602. 
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cause  of  action  which  he  did  succeed  in  proving^  is  the  plain- 
tiff entitled  to  be  allowed  the  expense  of  those  witnesses^  as 
he  succeeded  on  the  entire  issue?  It  is  very  dear  that  he  ia 
not  (a) ;  but  that  must  rest  upon  entirely  different  grounds 
from  any  question  as  to  the  costs  of  issues.  The  reason  is 
simply  that  the  witnesses  were  not  material  or  necessary 
witnesses^  for  without  them  the  plaintiff  would  have  recovered 
precisely  the  same  verdict  and  debt  or  damages  which  he  has 
recovered.  The  question  we  are  about  to  discuss,  however^ 
relates  simply  to  the  defendant's  costs  in  such  a  case. 

It  has  been  already  intimated,  that  although  a  defendant 
may  have  been  at  expense  in  successfully  resisting  a  part  of 
the  plaintiff's  claim  or  cause  of  action,  yet,  unless  the  issue  is 
divisible  so  that  the  defendant  has  a  verdict,  neither  the  Com- 
mon Law  Procedure  Act  nor  any  other  statute  gives  him  his 
costs  of  that  resistance;  and  therefore  the  question  is  not 
directly  a  question  of  costs,  but  only  a  question  as  to  when 
an  issue  is  distributable  and  when  not. 

It  is  now  proposed  to  show,  that  where  several  distinct 
demands  or  causes  of  action  are  included  in  one  count,  the 
issues  raised  upon  pleas  in  denial  to  the  whole  count  are  dis- 
tributable. It  has  been  decided  that  they  are  so  in  actions 
of  trover  for  distinct  chattels  (£),  in  trespass  for  distinct 
chattels  {c),  in  trespass  to  realty  {d),  in  case  for  libel  (e),  in 
ejectment  (/),  and  in  debt  for  work  (^). 

It  has  been  decided  in  several  cases  [h)  that  the  plea  of  the 

general  issue  to  a  declaration  containing  several  counts,  raises 

a  divisible  issue,  and  that  such  issue  may  be  found  as  to  some 

.  of  the  counts  for  one  party,  and  as  to  other  counts  for  the 

other,  so  that  there  being  a  verdict  for  the  defendant  he  may 

(a)  IhUuer  v.  Towne,  1  Q.  B.  33S;  E.  645. 

Cocks  y.  Peaehey,  2  Man.  &  By.  420.  (/)  Doe  d,  Erringtony,  JSrrinffton, 

(h)  WUUamaY,  The  Great  WeHern  4  Dowl.  602;    Doe  d»  Bowman  v. 

Sailway  Company,  8  M.  &  W.  856.  Letpis,  18  M.  &  W.  241. 

(e)  Moutledffe  y.  Abbott,  8  Ad.  &E.  (ff)  Wetbtf  v.  Brown,  1  Exch.  Rep. 

692.  770. 

((2)  Sharlaitd  v.  Loaring,  1  Exch.  (A)  Cox  v.  Tkomaton,  1  Dowl.  672 ; 

Bep.  875.  2  C.  &  J.  498,  8.  C, ;  KnigM  v.  Sroton, 

(e)  Prudkomme  v.  Prater,  2  Ad.  &  6  Bing.  643. 
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be  entitled  to  the  costs  of  the  counts  or  issues  found  for  him. 
In  giving  judgment  in  Cow  v.  Thomasim{a),  Mr.  Baron  Bay  ley 
naidj  "  AH  the  Coturts  agree  in  opinion  that  a  distinct  issue  is 
raised  on  each  count  by  the  general  issue  pleaded  without 
restriction^  and  therefore  that  the  defendant  is  equally  entitled 
to  a  deduction  from  the  plaintifPs  costs  in  respect  of  the  counts 
found  for  him^  as  if  issue  had  been  joined  on  each  of  those 
counts  by  pleading  separately  to  each.''  It  will  be  observed^ 
that  before  the  reformation  of  the  practice  effected  by  the 
annuUed  Rule  74  of  Hilary  Term,  2  WiU.  IV.  (ft),  it  was 
generally  unimportant  to  the  defendant  in  such  a  case  whe- 
ther the  verdict  was  entered  generaUy  or  distributively,  for  in 
either  case  he  was  allowed  no  costs  (c),  and  the  plaintiff  was 
in  point  of  fact  only  allowed  the  costs  on  the  count  on  which 
he  succeeded  (d) ;  but  when  that  rule  established  that  the 
defendant  was  entitled  to  costs  of  issues,  it  became  important 
to  the  defendant  to  have  the  verdict  entered  for  him  as  to 
the  counts  on  which  he  succeeded,  because  without  a  verdict 
the  statutes  did  not  give  him  costs  (e).  Before  the  rule  a 
defendant  might  have  had  an  object  in  having  the  verdict 
entered  distributively ;  for  instance,  if  he  thought  he  might 
require  the  judgment  afterwards  as  evidence ;  and  although 
ibis  would  seldom  occur,  yet  where  it  did,  it  is  apprehended 
that  as  there  was  in  substance  a  distinct  issue  on  each  count, 
the  defendant  was  entitled  to  have  the  verdict  so  entered. 

But  in  cases  where  instead  of  there  being  a  single  plea  to 
several  counts  thare  was  a  single  plea  to  one  coimt,  it  does 
not  seem  to  have  been  ever  held,  before  the  rule,  that  the 
issue  was  distributable.  In  one  case  (/),  Lord  Ellenborough  ^ 
says,  ''There  cannot  be  separate  judgments  on  one  issue, 
and  there  can  be  but  one  verdict  on  one  issue.''  A  new 
principle  may  therefore  be  said  to  have  been  established  when 
the  CJourts  determined  that  such  an  issue  was  distributable. 
Whether  by  law  they  were  bound  so  to  determine  it  is  useless 

(a)  Cox  V.  I%onuuan,  1  DowL  572 ;  (d)  Penson  v.  Lee,  2  Boe.  &  P.  884. 

2  C.  &  J.  408, 8.  C.',  Kmghty,  Brown,  (e)  Ante,  p.  8. 

6  Bing.  643.  (/)  Durham  v.   The    MarquU  of 

{h)  Ante,  p.  16.  Hertford,  8  M.  &  Sel.  823. 

{e)  Ante,  pp.  15, 16. 
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to  inquire ;  of  the  propriety  of  the  course  taken  there  can  be 
no  doubt,  for  otherwise  a  defendant  might  suffer  great  in- 
justice from  a  plaintiff  including  several  causes  of  action  in  a 
general  county  to  each  of  which  the  legal  form  of  answer^  that 
is  to  say  the  plea^  is  the  same,  but  each  of  which  involves 
several  and  unconnected  inquiries  and  distinct  bodies  of  proof ; 
and  the  Courts,  having  once  adopted  the  principle  that  in 
order  to  avoid  that  injustice  they  will  hold  issues  to  be  dis- 
tributable in  such  cases,  will  no  doubt  carry  it  out.  In  the 
cases  ahready  decided  which  involve  this  principle,  it  is  curious 
how  little  it  has  been  discussed  or  explained  in  the  judgments 
of  the  Courts.  The  case  of  Anderson  v.  Chapman  (a)  will  be 
found  to  put  it  on  the  right  ground,  viz.,  there  being  distinct 
causes  of  action  in  a  general  count.  Whether  the  Court 
decided  rightly  that  in  that  case  there  were  not  distinct  causes 
of  action  is  another  matter. 

The  first  case  in  which  such  an  issue  was  held  to  be  dis- 
tributable was  the  case  of  Prudhomme  v.  Fraser  {b).  It  was 
an  action  for  a  libel,  and  the  declaration  contained  one  count 
only.  The  libellous  matter,  which  ran  to  considerable  length, 
was  applied  to  the  plaintiff  by  means  of  various  innuendoes ;  the 
plea  was  not  guilty,  and  the  jury  found  some  of  the  innuen- 
does proved  and  some  not.  A  general  verdict  was  taken  for 
the  plaintiff.  A  motion  was  made  on  behalf  of  the  defendant 
for  a  new  trial,  or  to  direct  the  Master  to  allow  the  defendant 
his  costs  on  so  much  of  the  declaration  as  related  to  the  parts 
of  the  libel  as  to  which  the  innuendoes  were  negatived.  It  was 
argued,  that  where  there  were  several  innuendoes  the  issue 
on  not  guilty  must  be  considered  a  distributable  issue,  and 
the  case  of  Cox  v.  Thomason  (c)  was  cited,  and  it  was  con- 
tended that  the  principle  of  that  case  applied,  but  no  case 
was  cited  where  an  issue  raised  on  a  plea  to  one  count  was 
held  divisible.  No  rule  was  granted,  but  the  Court  expressed 
an  opinion  that  the  issue  was  divisible,  and  that  as  to  those 
parts  of  the  declaration  which  contained  the  matter  found 
not  to  apply  to  the  plaintiff,  the  defendant  ought  to  have  his. 
costs ;  but  they  said,  that  as  the  case  had  not  been  before  the 

(a)  6  M.  &  W.  483.  (h)  2  Ad.  &  E.  645.  (r)  2  Cr.  &  J.  498. 
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Master,  no  rale  wotdd  be  neoeasarj.  The  necessily  of  having 
the  verdict  as  to  part  entered  for  the  defendant  to  entitle  him 
to  oosts^  does  not  seem  to  haye  been  adverted  to,  bnt  possibly 
the  yerdict  was  afterwards  entered  distributively  on  thepostea. 
If  it  were  not,  it  perhaps  would  not  matter,  unless  the  defend- 
ant's costs  exceeded  the  plaintifPs,  in  which  case  a  judgment 
for  the  balance  would  have  been  erroneous  unless  a  verdict 
for  the  defendant  as  to  part  had  appeared  on  the  record.  We 
shall  have  occasion  presently  to  make  some  further  remarks 
applicable  to  this  case. 

.  The  next  case  which  arose  was  Dae  d.  Errington  y.  Er- 
risigtan  (a) .  It  was  an  ejectment  brought  by  the  heir-at-law 
against  the  deviaee  to  try  the  yalidity  of  a  will ;  there  was 
only  one  count  and  one  demise ;  but  the  lands  sought  to  be 
recovered,  as  appeared  by  the  particulars  of  demand  and  on 
the  evidence,  fell  under  three  different  descriptions.  One  part 
was  fireehold,  of  which  the  testator  had  died  seised ;  one  part 
copyhold,  to  which  the  devisee  had  not  been  admitted ;  and 
the  remainder  freehold,  contracted  for  by  the  testator  but  not 
conveyed  to  him.  The  jury  established  the  will,  but  as  the 
devisee  had  not  been  admitted  to  the  copyhold,  the  heir-at- 
law  recovered  for  that  portion.  The  verdict  was  entered, ''  the 
defendant  guilty  as  to  two  messuages ;  as  to  the  residue,  not 
guilty." 

A  rule  was  obtained  for  taxing  the  defendant  his  costs  of  the 
part  of  the  issue  found  for  him,  which  was  argued  before  Mr. 
Justice  Coleridge  in  the  Bail  Court,  and  his  Lordship,  after 
time  taken  for  consideration,  made  the  rule  absolute.  In  his 
judgment  he  relied  on  the  case  of  Prudhomme  v.  Eraser,  but 
cited  no  oth^  case  in  which  such  an  issue  had  been  held  to  be 
distributable,  and  the  judgment  proceeds  on  the  groimd  that 
the  one  count  in  substance  complains  of  an  ouster  from  several 
distinct  messuages  as  to  some  of  which  it  may  be  unlawful  and 
as  to  others  lawful,  and  that  the  plea  raises  the  question  of 
lawfulness  as  to  each,  and  therefore  each  is  in  substance  a 
distinct  issue ;  and  this  no  doubt  is  so.  His  Lordship  however 
said,  that  in  the  Appendix  to  the  9th  edition  of  Tidd's  Prac- 

(a)  4  Dowl.  602^. 
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tice  (published  in  1828^  and  before  the  new  rule),  there  waa 
the  precedent  of  a  postea  in  a  case  in  which  the  jury  had  found 
in  part  for  the  plaintiff  and  in  part  for  the  defendant,  and  in 
page  648  the  precedent  of  a  judgment  following  upon  such  a 
finding  and/»o«/ea.  It  may  be  doubtful  however  whether  this 
is  any  authority,  for  it  seems  probable  that  Mr.  Tidd  intended 
the  postea  and  judgment  as  a  form  to  be  adopted  in  cases  un- 
der the  statute  of  I  Oeo.  lY .  c.  87,  s.  2,  and  as  that  statute  au- 
thorizes expressly  a  distributable  finding  in  the  case  of  landlord 
and  tenant,  such  a  postea  and  judgment  must  of  course  have 
been  adopted  in  cases  under  the  statute,  although  not  in  others. 
The  case  of  Doe  v.  Errington,  however,  has  been  frequently 
recognised,  and  is  no  doubt  a  binding  decision. 

The  case  of  Doe  d.  Botoman  v.  Lewis  (a),  in  the  Court  of 
Exchequer,  also  establishes  that  the  plea  of  not  guilty  in  eject- 
ment was  distributable,  and  that  the  defendant  was  entitled  to  a 
verdict  as  to  any  part  of  the  premises  claimed  in  the  action  to 
which  the  lessor  of  the  plaintiff  failed  to  prove  a  title.  The 
following  was  the  judgment  of  the  Court  as  delivered  by  Mr. 
Baron  Parke,  and  it  is  very  instructive  on  the  points  now  un- 
der discussion : — 

"  The  question  in  this  case  was,  whether  the  defendant  was 
entitled  to  a  verdict  as  to  part  of  the  land  for  which  the  eject- 
ment was  brought.  The  lessors  of  the  plaintiff  sought  to 
recover,  under  a  mortgage  title  and  by  a  general  description, 
one  estate  called  Tros-y-marian,  and  another  called  Pen-y- 
marian.  The  defendant  entered  into  a  special  consent-rule 
defending  for  those  estates  by  name.  On  the  trial  the  lessors 
of  the  plaintiff  succeeded ;  but  my  brother  Williams  doubted 
as  to  his  right  to  recover  the  latter,  and  offered  to  reserve  the 
point.  The  plaintiff^s  counsel  refused :  a  motion  for  a  new 
trial  was  made,  and  a  rule  nisi  granted.  On  the  argument  on 
showing  cause  the  Court  was  of  opinion  that  the  lessors  of  the 
plaintiff  were  not  entitled  to  succeed  as  to  one  of  the  estates, 
viz.  Pen-y-marian.  Mr.  Welsby  on  his  behalf  then  insisted 
that  he  had  a  right  to  have  the  verdict  entered  for  him,  though 
he  failed  as  to  part,  and  was  merely  bound  at  his  peril  to 

(a)  13  M.  k  W.  241. 
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limit  the  execution  to  the  part  to  which  he  was  entitled.  Mr. 
Jervis  contended  that  the  defendant  had  a  right  to  a  verdict 
as  to  the  part  on  which  he  had  succeeded^  and  upon  which  he 
might  have  his  costs  taxed.  In  olden  times  it  seems  that  the 
yerdict  was  partable  in  cgectment ;  for  in  a  case  in  Savile^  p. 
28,  Manwood,  C.  B.^  by  way  of  illustration^  puts  the  case  of 
an  ejectment  for  twenty  acres^  in  which  there  is  a  verdict  for 
the  plaintiff  for  ten^  and  for  the  defendant  for  the  residue. 
So  it  was  held  in  Guy  v.  Rand  (a) ;  but  in  modem  times^ 
before  the  rules  (not  the  pleading  rules^  but  those  of  Hilary^ 
2  WilL  IV.),  the  practice  undoubtedly  was  for  the  lessor  of 
the  plaintiff,  if  he  succeeded  in  making  out  his  title  to  any 
part  of  the  property,  to  take  a  general  verdict,  and  under  a 
hab,fa,poss,  to  take  the  part  only  to  which  he  was  entitled, 
for  it  was  immaterial  to  the  defendant  whether  he  had  a  ver* 
diet  for  a  part  or  not,  as  he  could  not  obtain  any  costs  if  he 
had :  and  the  same  practice  as  to  costs  prevailed  in  all  forms 
of  action ;  the  construction  then  put  upon  the  statutes  23 
Hen.  VIII.  c.  15,  and  4  Jac.  I.  c.  3  (which  give  the  defend- 
ant costs  'if  any  verdict  is  found  for  him '),  being  that  a  de- 
fendant, in  order  to  obtain  costs,  must  have  a  verdict  as  to  all 
the  causes  of  action  which  were  the  subject  of  a  trial  at  Nisi 
Prius.  If,  for  example,  he  pleaded  as  to  part  on  which  issue 
was  joined,  and  suffered  judgment  by  default  for  the  remain- 
der, and  the  issue  was  found  for  him,  he  had  his  costs  {b) . 
But  whether  there  was  judgment  by  default  as  to  part  or  not, 
if  the  plaintiff  succeeded  as  to  any  part  on  the  trial,  and  the 
defendant  on  the  remainder,  the  plaintiff  was  entitled  to  the 
general  costs,  the  defendant  to  none.  The  Rule,  Hilary  Term 
2  Will.  IV.  No.  74,  placed  the  right  to  costs  on  a  different 
footing,  the  Judges  who  framed  it  being,  as  I  know,  of  opinion 
that  the  decisions  had  put  a  wrong  construction  on  the  sta- 
tutes above  mentioned ;  since  then,  a  defendant  obtaining  a 
ferdict  upon  any  issue  has  been  entitled  to  his  costs.  In  ap- 
plying that  rule  the  plea  of  not  guilty  has  been  held  to  raise 
a  separate  issue  on  each  count  of  the  declaration  to  which  it 

(a)  Cro.  Eliz.  13,  p.  4. 
(5)  Sw  the  fuses  cited  collected,  'Hdd,  971—973,  9th  edition. 
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is  pleaded  {a),  and  to  each  part  of  a  divisible  count  in  an  action 
on  the  case  {b) .  So  a  plea  of  non  asmmpsU  to  several  counts 
was  held  to  raise  an  issue  on  each^  in  Knight  v.  Brown  (c). 
Precisely  the  same  reason  applies  to  an  action  of  ejectment; 
and  if  the  defendant  succeed  as  to  a  part,  and  it  is  material  to 
him^  with  a  view  to  costs,  to  have  a  verdict  found  for  him  as  to 
that  part^  he  has  a  right  to  have  it  so  found,  and  have  his  costs 
taxed  upon  that  verdict.  This  was  done  in  the  case  of  Doe  v. 
Errington  {d),  before  my  brother  Coleridge ,  who  held  that  the 
defendant  was  entitled  to  a  verdict  in  accordance  with  these 
decisions,  and  with  the  rule  of  court,  which,  he  rightly  ob* 
serves,  is  founded  on  strict  justice.  The  rule  was  also  applied 
to  an  ejectment  by  the  King's  Bench  in  Doe  v.  Webber  {e), 
where  the  plaintiff  had  a  verdict  on  one  demise  and  the  de- 
fendant on  the  other ;  and  this  course  has  been  frequently 
adopted.  This  Court,  however,  in  the  recent  case  of  Doe  d. 
Davenport  v.  Rhodes  (/),  came  to  a  different  conclusion,  where 
the  plaintiff  recovered  part,  and  failed  as  to  part  of  the  land 
in  dispute.  Lord  Abinger  and  my  brother  Gumey  appear  to 
have  relied  on  the  old  practice,  not  adverting  to  the  alteration 
made  by  the  rule  of  Hilary,  2  Will.  lY.,  and  also  upon  the 
case  of  Roe  v.  Street  {g),  the  decision  in  which,  however,  seems 
to  have  been  made  on  the  ground  that  the  lessor  of  the  plaintiff 
was  entitled  to  recover  the  whole,  as  he  certainly  was,  though 
some  of  the  court  spoke  of  the  old  practice  as  continuing,  and 
that  he  might  recover  if  he  succeeded  as  to  any  part.  We 
think,  upon  consideration,  that  the  present  case  fiedls  within 
the  words  and  principle  of  the  new  rule,  and  accords  with  the 
previous  decisions  upon  it ;  and  therefore  are  of  opinion  that 
the  rule  must  be  absolute  for  a  new  trial,  unless  the  lessors  of 
the  plaintiff  will  consent  that  the  verdict  be  entered  for  the 
defendant  for  the  part  on  which  the  plaintiff  fSuled.'' 

The  case  of  Routledge  v.  Abbott  (h)  was  an  action  of  tres- 

(a)  Cox  V.    ThoffKUOfh  2  C.  &  J.  (cQ  4  Dowl.  P.  C.  603. 
498.  (e)  2  Ad.  &  E.  448. 

(b)  Pmdhomme  v.  Fraaer,  4  N.  &  (/)  11  M.  &  W.  600. 
M.  512.  (g)  4  N.  &  M.  42. 

(r)  1  Dowl.  P.  C.  730.  (A)  8  Ad.  &  E.  592. 
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pt88  ht  breaking  and  entering  the  plaintiff  ^s  honcie  and  seising 
and  taking  his  goods^  many  distinct  articles  being  enumerated. 
Beas : — Ist.  Not  guilty ;  Sndly.  That  the  house  was  not  the 
phintiff's,  nor  were  the  goods  the  plaintiff's ;   8rdly.  As  to 
Ae  goods,  that  they  belonged  to  one  Knowles,  who  became  a 
bankrupt,  and  the  defendant  as  messenger  under  the  fiat  seised 
ihem  under  the  commissioner's  warrant.     Issues  were  joined 
en  the  first  and  second  pleas ;  as  to  the  thirds  the  plaintiff  tra- 
vened  the  allegation  that  the  goods  belonged  to  Knowles,  and 
kroe  was  joined  on  the  traverse.     The  facts  found  by  the  jury 
on  the  trial  were,  that  the  house  was  the  plaintiff's,  that  part  of 
the  goods  were  his,  and  that  part  were  Knowles's.     The  issue 
on  not  guilty  was  found  for  the  plaintiff.    On  the  postea  the 
issues  were  found  for  the  plaintiff  generally ;  but  a  rule  was 
afterwards  obtained,  on  the  part  of  the  defendant,  to  show  eauae 
why  the  postea  should  not  be  amended  conformably  to  the  find- 
ing of  the  jury :  the  plaintiff^s  counsel  endeavoured  to  distin- 
guish the  case  from  Prudhomme  y.  Fraser  (a)  and  Doe  t.  Er- 
ringUm  (b).    On  the  part  of  the  plaintiff  those  cases  and  some 
odiers  were  dted,  and  it  was  argued  that  the  verdict  would  bind 
the  property;  that  the  chattels  were  as  completely  distin- 
guished as  i£  the  action  had  been  in  respect  of  a  horse  and  a 
hale  of  goods ;  that  in  such  a  case  there  might  have  been  a  de- 
cision in  favour  of  the  plaintiff  at  very  little  expense  as  to  the 
one  article  of  claim,  and  for  the  defendant  at  great  expense  as 
to  the  other ;  and  it  was  asked.  Ought  the  defendant  in  that 
case  to  paythe  whole  costs  of  the  issue?   The  Court  yielded  to 
this  argument,  and  without  expressing  any  reasons  ordered  the 
verdict  to  be  entered  for  the  plaintiff  generally  on  the  first 
issue;,  and  distributively  for  the  plaintiff  and  defendant  on  the 
second  and  third  issues. 

The  case  of  Sharkmd  v.  Loaring  (c)  establishes  a  similar 
role  as  to  the  divisibility  of  a  count  in  trespass  to  realty. 
There,  the  first  count  of  the  dedartftion  was  for  breaking  and 
entering  three  doses  of  the  plaintiff  called  Five-acres,  Six- 
acres,  and  Northovers.    The  second  count  was  for  breaking 

(a)  2  Ad.  ft  E.  695;  4  K.  &  M.  (5)  4  DowL  602. 

512.    See  mde,  p.  44.  (fl)  1  Exch.  Rep.  375. 
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and  entering  another  close  of  the  plaintiff's.  The  defendant 
pleaded :  1st.  Not  guilty  to  the  whole  declaration ;  2ndly. 
As  to  the  first  county  a  denial  that  the  closes  in  that  count 
mentioned  were  the  plaintiff ^s ;  Srdly.  To  the  first  count,  a  justi- 
fication under  a  public  right  of  footway  oyer  the  three  closes  in 
that  count ;  4thly.  To  the  first  count,  a  justification  under  a 
private  right  of  footway  over  the  same  three  closes  by  prescrip- 
tion ;  5thly.  To  the  first  count  a  justification  under  a  similar 
right  by  twenty  years'  user,  under  2  &  8  Will.  IV.  c.  71 ;  6thly. 
To  the  first  count,  a  justification  under  a  similar  right  by  forty 
years'  user.  The  plaintiff  replied  by  joining  issue  on  the  first 
and  second  pleas.  As  to  so  much  of  the  third  plea  as  related 
to  the  trespasses  committed  in  Five-acres  and  Six-acres,  the 
plaintiff  traversed  the  right  of  way  moth  etformct,  upon  which 
issue  was  joined.  As  to  so  much  of  the  third  plea  as  related 
to  the  trespasses  committed  over  Northovers,  the  plaintiff  new 
assigned  trespasses  esctra  viam,  to  which  the  defendant  pleaded 
not  guilty,  upon  which  issue  was  joined.  The  fourth,  fifth,  and 
sixth  pleas  were  traversed  by  the  plaintiff,  and  issue.was  joined 
upon  them.  At  the  trial,  the  jury  found  a  verdict  for  the 
plaintiff  on  the  first  count  on  the  plea  of  not  guilty,  and  for 
the  defendant  on  the  second  count ;  on  the  issue  to  the  second 
plea,  tot  the  plaintiff;  as  to  so  much  of  the  third  plea  as  re- 
lated to  Five-acres  and  Six-acres,  for  the  defendant ;  as  to  the 
new  assignment  in  respect  of  Northovers,  for  the  plaintiff,  with 
a  farthing  damages ;  and  the  issues  on  the  fourth,  fifth,  and 
sixth  pleas,  for  the  plaintiff.  There  was  no  certificate  under 
the  3  &  4  Vict.  c.  24.  It  was  held,  that  in  accordance  with 
the  decisions  in  Doe  d.  JBotvman  v.  Lewis  (a),  and  in  Cox  v. 
Tliomason  (b)  and  other  authorities,  there  was  a  divisible  cause 
of  action  in  respect  of  the  trespass  in  two  of  the  three  closes  in 
the  first  count,  and  that  therefore  the  case  was  to  be  treated  as 
if  it  were  a  separate  action  for  the  trespasses  in  two  closes,  and 
consequently  that  the  plaifitiff  was  entitled  to  the  costs  of  the 
issues  found  for  him  as  to  those  closes. 

Williams  v.  Great  Western  Railway  Company  (c)  was  an  ac- 

(a)  13  M.  &  W.  249,  ante,  p.  46.  (b)  2  C.  &  J.  498,  ante,  p.  43. 

(c)  8  M.  &  W.  856. 
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iion  of  trover  for  distinct  parcels  of  goods  with  (amongst  others 
not  material)  a  plea  denying  that  the  goods  were  the  plaintiff's. 
In  the  result  it  turned  out  that  some  were  the  plaintiff's  and 
others  not,  and  the  Court  of  Exchequer  held  that  the  issue  was 
divisible,  and  that  the  defendants  would  be  entitled  to  their 
costs  as  to  so  much  of  the  cause  of  action  as  they  had  suc- 
ceeded upon. 

As  these  decisions  proceed  upon  a  principle  which,  if  not 
newly  introduced,  was  to  a  certain  extent  newly  acted  upon, 
after  the  promulgation  of  the  now  annulled  Rule,  74  of  Hilary 
Term,  2  Will.  lY.^  it  is  important,  with  a  view  to  the  right  un- 
derstanding and  application  of  it,  to  ascertain  as  clearly  as 
posnble  the  reasons  upon  which  it  can  be  supported ;  and  as 
those  reasons  will  be  much  more  apparent  if  they  are  drawn 
from  illustrations  than  if  stated  generally,  it  is  thought  better 
to  adopt  the  former  course.     Suppose^  therefore^  an  action  of 
asswnpsity  before  the  recent  Act,  in  which  the  declaration  con- 
sisted of  a  count  for  goods  sold,  and  the  particulars  showed 
that  under  the  count  the  plaintiff  sought  to  recover  100/.  for 
com  supplied  at  one  time,  and  80/.  for  coal  supplied  at  ano- 
ther; the  defendant  meant  to  deny  that  he  was  ever  liable  to 
either  demand,  and  pleaded  non  assumpsit.    At  the  trial  the 
plaintiff  obtained  a  verdict  for  80/.,  the  price  of  the  coal  only, 
the  defendant^  by  witnesses  who  knew  nothing  about  the  de* 
mand  for  coal^  having  established  that  he  was  not  the  person 
liable  for  the  com.     There  can  be  no  reason  why  the  defend- 
ant should  not  have  been  entitled  to  the  costs  he  was  put  to  in 
defending  himself  against  the  demand  for  the  com ;  the  two 
demands  are  as  distinct  causes  of  action,  as  a  demand  for 
goods  and  a  demand  for  work,  and  an  issue  on  non  assumpsit 
to  a  declaration  containing  counts  for  these  two  demands  would 
have  been  found  distributively  and  the  defendant  entitled  to 
his  costs  of  resisting  one  of  them  (a) .     Or  suppose  the  defend- 
ant were  to  have  pleaded  two  pleas  of  non  assumpsit :  the  first 
alleging  that  part  of  the  goods  mentioned  in  the  declaration  was 
com,  and  as  to  the  com  non  assumpsit;  the  second,  that  the 

(a)  Kmght  y.  Brown,  9  Bing.  643. 
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residue  of  the  goods  was  ooal,  and  as  to  that  non  assumpsit :  if 
the  defence  had  been  alleged  on  the  reooid  in  this  way^  so  as  to 
raise  two  issues  (and  it  might  haye  been  so^  for  each  plea  would 
have  been  good^  and  the  defendant  might  have  pleaded  them 
without  leave)  ^  it  cannot  be  doubted  that  the  defendant  would 
have  been  entitled  to  a  verdict  and  his  costs  on  the  first ;  then 
the  simple  non  assumpsit  did  the  same  thing  more  neatly  and 
shortly^  and  as  the  same  end  could  be  attained  by  its  being  hdd 
to  be  a  divisible  issue^  it  ought  so  to  be  held.  Where  the  action 
was  in  debt  and  nunguam  indebitatus  pleaded^  it  became  within 
the  last  few  years  a  very  common  if  not  the  constant  practice  at 
Nisi  Prius  to  divide  the  issue^  and  for  the  jury  to  find  as  to  80 
much  of  the  debt  as  the  plaintifi^  proved,  for  the  plainti£f ;  as 
to  the  residue,  for  the  defendant.  And  on  such  a  finding,  if 
the  defendant  really  was  put  to  any  costs  exdusively  on  one 
of  several  distinct  demands  included  in  the  general  oonnt, 
which  he  succeeded  in  showing  he  was  never  liable  to,  it  is 
apprehended  he  always  had  his  costs  as  the  costs  of  an  issue 
found  for  him. 

This  indeed  was  decided  by  the  Court  of  Exchequer,  in 
the  case  of  Welby  v.  Brown  (a) .  That  was  an  action  of  debt 
on  an  attorney's  bill.  The  declaration  contained  counts  for 
work  and  materials,  for  work  and  labour  as  an  attorney,  and 
on  an  account  stated.  The  pleas  were  : — 1st.  Never  indebted. 
2ndly.  The  Statute  of  Limitations ;  and  3rdly,  That  no  signed 
bill  had  been  delivered  in  pursuance  of  the  statute.  Each  pies 
was  directed  to  the  whole  cause  of  action.  The  plaintiff 
claimed  the  sum  of  68/.  \2s.  Sd.  in  each  of  the  counts  of  hit 
declaration.  The  entry  of  the  verdict  was,  on  the  first  issue,  as 
to  18/.  10s.  Sd.,  parcel  of  the  sum  demanded,  for  the  plaintiff; 
and  as  to  the  residue  of  the  sum  demanded,  for  the  defendant ; 
on  the  second  issue  for  the  plaintiff;  and  on  the  third  for  the 
defendant.  It  was  held  that  the  defendant,  who  was  entitled 
to  the  general  costs  of  the  cause,  was  also  entitled,  in  addition 
to  the  costs  of  the  third  issue,  to  the  costs  of  all  witnesses  at- 
tending only  to  reduce  the  plaintiff's  demand  on  the  first 

(a)  1  Ezch.  R«p.  770. 
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iasne;  the  plaintiff  being  of  course  entitled  to  the  costs  of  the 
witnesses  in  respect  of  his  demand  of  18/.  \0s.  3d.,  in  addition 
to  the  costs  of  the  second  issue. 

Now  there  surely  could  have  been  no  substantial  reason  why 
the  plaintiff  should  be  in  a  better  position  in  this  respect,  by 
bringing  his  action  in  fissumpsU,  than  he  would  haye  been  if 
be  had  brought  it  in  debt. 

Suppose  that  in  the  case  we  have  put,  the  action  had  been 
bought  for  the  coal  alone,  and  that  the  plaintiff  in  his  par- 
ticalars  had  daimed  45/.  for  it,  and  that  on  the  trial  the  de- 
fendant had  cut  down  the  demand  to  30/.,  by  showing  that  the 
price  charged  was  one-third  too  much.  Here  the  plaintiff  does 
not  fail,  nor  does  the  defendant  succeed  on  any  distinct  cause 
of  action,  and  therefore  it  is  a  case  in  which  (the  sum  men- 
tioned in  the  dedaration  being  immaterial)  the  issue  raised  by 
non  assumpsit  was  simply  whether  the  defendant  owed  the 
plaintiff  anything  for  the  coal  he  sought  to  recover  the  value  of. 
The  jury  had  not  to  determine  on  the  existence  of  two  distinct 
contracts  or  demands,  as  in  the  other  case ;  and  having  found 
that  the  defendant  owed  something  for  the  coal,  the  question 
of  amount  was  immaterial  to  the  issue,  and  was  only  necessary 
to  be  ascertained  in  order  to  assess  the  damages :  in  this  case, 
therefore,  the  issue  was  not  distributable,  and  therefore  must 
have  been  found  entirely  for  the  plaintiff.  This  second  case  has 
been  put,  to  show  that  the  case  of  Bird  v.  Pewrice  (a)  does 
not  conflict  with  the  proposition  that  in  the  case  first  put,  non 
assumpsit  was  distributable.  In  that  case  the  first  count  of  the 
dedaration  was  in  indebitatus  assumpsit  in  the  sum  of  200/., 
fiur  horse-keep  and  work  and  labour;   the  second,  on  an 
account  stated  for  the  like  sum.     Pleas  :   Ist.  Except  as  to 
150/.  \4a.  8</.,  non  assumpsit ;  2ndly.  As  to  that  sum,  payment. 
The  case  was  referred  to  an  arbitrator,  whose  award  was  in 
these  terms :  —'^  As  to  the  first  issue  joined  between  the  parties, 
I  direct  that  a  verdict  shall  be  entered  for  the  plaintiff;  and 
as  to  the  second  issue,  as  far  as  it  relates  to  160/.  149.  8</.  (d), 

(a)  6  M.  &  W.  754.  8  Dowl.  776,  this  snm  ui  1502.    It  w 

(6)  In  thu  case,  as  reported  in  9  Law      probable  this  was  so,  for  otherwise  there 

Journal  (N.  S.),  Exch.  p.  267,  and  in      would  be  no  rendoe  of  the  issue  to  find 
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I  direct  that  a  verdict  be  entered  for  the  defendant;  and  as 
to  the  residue  of  that  issae^  for  the  plaintiff;  and  I  assess  the 
damages  at  14/.  4».  9d.,  that  being  the  balance  which  I 
adjudge  due  to  him/^  An  application  was  made  to  set  aside 
this  awards  and  one  of  the  grounds  was  that  the  arbitrator  had 
not  entered  the  verdict  on  the  plea  of  non  assumpsit  distri- 
butively.  It  was  not  shown  that  under  the  first  count  the 
plaintiff  went  for  distinct  demands^  nor  even  that  the  defendant 
succeeded  in  reducing  the  plaintiff's  real  demand  in  any  way. 
The  Court  said  that  the  arbitrator  was  not  bound  to  find  the 
first  issue  distributivdy ;  that  the  plaintiff  in  his  declaration 
charged  the  defendant  with  being  indebted  to  him  in  the  sum 
of  200/.,  but  that  sum  was  not  material,  although  in  an  action 
of  debt  the  sum  was  formerly  held  to  be  so ;  that  there  were 
no  distinct  issues  raised  on  the  first  count :  it  was  a  single  issue, 
raising  the  question  whether  the  defendant  was  indebted  to  the 
plaintiff  or  not.  Now  it  is  quite  clear  the  Court  could  not 
have  decided  otherwise,  for  they  could  not  assume  that  there 
had  been  distinct  causes  of  action  set  up  under  the  first  count, 
and  therefore  they  could  not  come  to  the  conclusion  that  the 
arbitrator  had  done  wrong,  unless  the  party  applying  to  set 
aside  the  award  satisfied  them  that  there  were  distinct  causes  of 
action  included  in  the  count,  some  of  which  had  been  entirely 
found  for  the  defendant.  This  case,  therefore,  is  consistent 
with  the  proposition  which  we  have  endeavoured  to  establish. 
Let  us  next  take  the  case  of  a  libel,  the  declaration  con-' 
taining  one  count,  with  a  plea  of  not  guilty  to  the  whole 
count.  Suppose  the  libellous  matter,  after  introductory  av^- 
ments  to  explain  and  apply  it,  were  in  substance  that  the 
plaintiff  had  cheated  some  one  out  of  a  sovereign,  and  that  he 
had  stolen  a  horse :  there  can  be  no  doubt  the  defendant 
might  in  pleading,  if  he  chose  to  do  so,  divide  the  libellous 
matter  and  answer  each  part  distinctly.  His  defence  might 
be,  as  to  the  charge  of  cheating,  that  the  plaintiff  was  not  the 
person  he  meant ;  and  as  to  the  charge  of  horse-stealing,  he 

for  the  defendant ;  bat  in  that  case,  it      (Kilner  v.  Bailetf,  5  M.  &  W.  382). 
wonld  seem  that  the  whole  issue  ought      This  pdnt,  however,  was  not  rused. 
to  have  been  found  for  the  plainti£f 
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might  plead  in  justification  the  truth  of  the  charge.  But  we 
will  suppose  his  defence  to  be  that^  as  to  both  charges^  some 
one  else  and  not  the  plaintiff  was  meant  by  the  words  he  used. 
His  plea  to  raise  this  defence  is  not  guilty.  If  he  may  sever 
the  words  of  the  libel  into  two  portions^  and  plead  distinct 
pleas  as  to  each^  why  may  he  not  sever  it  into  two  portions, 
and  plead  not  guilty  to' each,  if  each  part  is  to  give  rise  to  sub* 
stantiaUy  different  proof,  so  as  to  have  a  distinct  issue  found 
on  each  with  a  view  to  his  costs  ?  In  principle  there  seems  to 
be  no  objection  to  this  course*  As  has  been  before  observed, 
each  plea  would  be  good,  and  as  it  would  not  be  double 
pleading,  no  leave  would  be  required ;  but  it  is  a  clumsy  mode 
of  pleading,  and  one  plea  of  not  guilty  puts  the  whole  as 
effectually  in  issue ;  and  a  substantial  right  on  the  part  of  the 
defendant  ought  not  to  be  affected  by  the  mere  form  in  which 
tvo  distinct  questions  are  raised,  where  no  sound  objection  can 
be  ni^ed  to  a  course  which  will  enable  him  to  avail  himself  of 
his  right.  And  in  the  case  we  have  put,  if  the  jury  find  that 
the  charge  of  cheating  was  made  against  the  plaintiff,  but  that 
the  chaise  of  horse-stealing  was  not,  there  can  be  no  difficulty 
in  entmng  on  the  postea,  that  as  to  the  publishing  the  one 
portion  of  the  words  of  and  concerning  the  plaintiff,  the  jury 
find  the  defendant  guilty ;  and  as  to  the  publishing  the  other 
portion  of  the  words  of  and  concerning  the  plaintiff,  the  jury 
find  him  not  guilty.  There  will  then  be  a  verdict  for  the  de« 
fendant,  and  he  will  be  allowed  the  extra  expense  he  was  put 
to  in  defending  himself  against  that  part  of  the  cause  of  action 
on  which  he  succeeded.  With  the  exception  of  using  different 
woids  for  the  sake  of  brevity,  the  case  we  have  put  is  in  effect 
the  case  of  Prudhomme  v.  Fraser  (a),  in  which  the  defendant 
was  allowed  his  costs.  That  case  was  doubted  by  the  Court 
of  Exchequer,  in  Anderson  v.  Chapman  {b) ;  and  it  is  observ- 
able that  in  Prudhomme  v.  Fraser  it  does  not  appear  that  on 
the  postea  the  issue  was  found  divisibly,  part  for  the  plaintiff 
and  part  for  the  defendant,  and  if  not,  probably  the  case  may 
be  open  to  observation  on  the  ground  of  there  being  no  verdict 
for  the  defendant ;  but  if  the  issue  was  entered  divisibly,  as 

(a)  2  Ad.  &  £.  645.  (6)  5  M.  &  W.  48d. 
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perhaps  the  Couit  oontemplated  it  woqU  afterwarda  be^  and  if 
the  above  views  be  correct^  the  dedsion  was  right. 

In  the  case  of  Del%89er  v.  Towne  (a)^  the  declaration  was  for 
malidoualyi  and  without  probable  cause^  prosecuting  the  {Jain* 
tiff  on  an  indictment  for  perjury ;  plea,  not  guilty.  The  indict* 
ment,  aB  set  out  in  the  declaration^  appeared  to  have  contained 
ten  assignments  of  perjury^  but  consisted  of  only  one  count ; 
and  the  averment  was  that  the  defendant  had  maliciouBly^  and 
without  probable  cause,  prosecuted  that  indictment.  On  the 
trial,  the  plaintiff  proved  that  there  was  not  probable  caujse  for 
the  last  assignment  of  perjury,  but  fiuled  in  the  like  proof  as 
to  the  other  assignments.  The  plaintiff  had  a  verdict  witb 
damages.  The  defendant  had  witnesses  at  the  trial,  to  prove  tiiat 
he  had  probable  cause  for  the  prosecution  on  the  first  nine 
assignments,  but  whose  evidence  did  not  apply  to  the  last ;  and 
as  the  plaintiff  fieulled  in  establishing  probable  cause  on  those 
assignments,  the  defendant  claimed  to  be  allowed  the  costs  of 
those  witnesses.  The  Court,  however,  held  that  the  plaintiff's 
cause  of  action  was  one  and  entire ;  that  therefore  the  issue  was 
not  divisible ;  and  that,  consequently,  the  defendant  was  not 
entitled  to  the  costs  claimed  by  him. 

In  this  case,  although  the  form  of  the  motion  was  not  to 
have  the  issue  entered  divisibly  on  the  j0o«/ea,  the  Ck>urt  con* 
sidered  and  decided  the  question  whether  it  could  be  so  en- 
tered, and  the  judgment  tends  to  confirm  the  views  we  have 
stated,  for  on  such  a  declaration  as  this  it  seems  impossible  to 
sever  the  cause  of  action  and  plead  distinct  pleas  to  different 
parts  of  it  under  any  circumstances.  The  declaration  con- 
tained one  cause  of  action  for  prosecuting  one  indictment :  it 
was  indivisible ;  the  materiality  of  probable  cause  on  certain  of 
the  assignments  could  only  affect  the  damages  and  not  the 
issues,  and  therefore  the  finding  of  the  jury  on  that  issue  was 
not  divisible. 

In  Daniel  v.  Barry  (A),  which  was  an  action  on  the  case 
for  deceitfully  wairanting  that  a  ship  was  fit  to  be  classed  as 
''  A  1  ^'  in  Lloyds'  Register,  she  not  being  so,  and  the  jury 
were  of  opinion  that  the  ship  was  unfit  to  be  classed '^ A  I;" 

(a)  1  Ad.  &  K.  (N.  a)  838.  (h)  4  Q.  B.  69. 
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bat  that  the  defendants  did  not  know  thia  when  thejr  made 
the  r^presenttttum ;  the  point  waa  mooted^  whether,  auppoaing 
the  only  plea  to  be  not  guilty,  the  iaaue  oould  have  been 
divided,  bo  as  to  give  the  plajntiflh  the  coats  of  witnessea  called 
idioUy  for  the  purpose  of  proving  the  unfitneBS  of  the  vessel, 
Lofd  Denman  observed,  that  if  the  jury  found  for  the  de- 
fendantson  that  issue,  he  should  have  had  no  right  to  ask  them 
on  what  their  verdict  proceeded.  Coleridge,  J.,  said,  '^  To  divide 
the  count  so,  where  it  is  entire,  though  made  up  of  several 
popositiona,  and  a  general  verdict  is  taken,  would  lead  to  a 
veiy  inconvenient  inquiry  in  each  case/'  In  this  case  there 
was  another  plea  (a),  and  the  above  question  was  not  involved 
in  the  judgment.  Paiteson,  J.,  however,  observed,  '^  K  there 
had  been  no  issue  but  on  the  plea  of  not  guilty,  there 
being  only  one  complaint  in  the  declaration  and  one  issue 
jomed,  and  the  plaintifis  had  failed  on  the  scienter,  I  do  not 
lay  that  that  issue  could  have  been  divided  so  as  to  give  them 
any  costs;  yet  that  would  have  been  an  iiijustioe,  many  of 
their  witnesses,  probably,  having  been  called  wholly  for  the 
porpoae  of  proving  the  unfitness/' 

We  come  now  to  the  case  of  Anderson  and  others  v.  Chap^ 
man  and  others  (A) .  The  facts  of  the  case  were  these : — It 
vas  an  action  of  assumpsit  against  the  defendants  as  carriers, 
for  breach  of  a  contract  for  the  carriage  on  board  their  ship, 
from  Buenos  Ayres  to  Liverpool,  of  a  caigo  of  tallow  and 
grease,  the  property  of  the  plaintiffs.  The  breach  stated,  that 
the  defendants  ^'  so  n^Hgently  behaved  and  conducted  them- 
selves  in  and  about  the  stowage  and  otherwise  taking  care  of 
and  conveying''  the  goods,  that  by  and  through  the  improper 
dowage,  n^ligence,  and  improper  and  careless  conduct  of  the 
defendants,  they  were  broken,  damaged,  &c.  The  defendants 
pleaded,  Ist.  Non  assumpserunt.  2ndly.  That  they  did  take 
doe  and  proper  care  of  the  goods,  and  "  did  not  negligently 
behave  and  conduct  themselves  in  and  about  the  stowage,  or 
oihenoise  taking  c^b?e  of,  and  carrying  and  conveying,"  the 
goods,  as  in  the  declaration  alleged ;  on  which  plea  issue  was 
joined.    At  the  trial,  before  Mr.  Baron  Parke,  the  plaintiffs' 

(a)  Steposi,  Sect.2,  of  this  chapter.  (h)  5  M.  &  W.4Ba. 
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counsel  opened  a  case  of  injury  to  the  whole  cargo  by  improper 
stowage^  but  the  evidence  altogether  failed  to  make  out  any 
negligence  in  this  r«pect.  It  appeared,  however,  that  by  rea- 
son  of  one  of  the  casks  of  tallow  not  having  been  properly  fixed 
to  the  hooks  by  which  they  were  lowered  into  the  hold  of  the 
vessel  during  the  loadings  that  cask  fell  upon  one  of  the  casks 
of  grease^  which  was  broken  and  the  grease  injured ;  and  in 
respect  of  this  injury  only  the  plaintifb  had  a  verdict  on  the 
second  issue^  damages  12/.  The  verdict  was  entered  upon 
the  postea  as  to  that  one  cask^  for  the  plainti£&,  as  to  the  re- 
sidue^ for  the  defendants ;  and  the  Master^  on  taxation^  allowed 
the  plaintiffs  so  much  of  the  costs  of  that  issue  as  related  to 
the  damaged  cask^  and  taxed  the  defendants  their  costs  as  to 
the  rest,  and  deducted  them  from  the  plaintiffs.  The  plain- 
tiffs obtained  a  rule  to  show  cause  why  the  Master  should  not 
review  his  taxation  (a) . 

The  material  arguments  are  noticed  in  the  judgment  of 
Lord  AbtngeTy  C.  B.,  which  will  therefore  be  here  given.  ^^  If 
we  were  at  liberty/'  said  that  learned  Judge,  "  to  do  justice 
in  this  particular  case,  in  contravention  of  the  general  role 
of  law,  I  should  be  much  disposed  to  discharge  this  rule, 
because  the  parties  imdoubtedly  both  went  down  to  try  the 
question  as  to  the  damage  by  improper  stowage;  but  the 
plaintiff,  nevertheless,  proved  negligence  within  the  terms  of 
the  declaration.  Now  the  effect  of  the  plea  is,  that  the  de* 
fendants  committed  no  negligence  such  as  is  complained  of  in 
the  declaration — ^that  is  the  issue;  but  it  appears  by  the  evi- 
dence that  they  have :  as  soon  as  that  is  found,  the  case  re- 
solves itself  merely  into  a  question  of  damages,  and  assumes 
the  same  form  as  if  the  defendants  had  not  pleaded  at  all,  but 
had  let  judgment  go  by  default.  The  apparent  difficulty 
arises  from  this,  that  the  damage  has  been  occasioned  by  a 
different  species  of  negligence  from  that  of  the  stowage ;  but 

(a)  In  the  report  of  this  case  it  no  notice  of  this,  but  the  plaintifb  cer- 

appears  that  the  rule  was  also  to  show  tainly  could  not  he  entitled  to  the  costB 

cause  why  the  plointiflEs  should  not  he  of  witnesses  exclusively  to  the  fact  of 

allowed  the  whole  costs  of  the  second  improper  stowage,  on  which  part  of  the 

issue.   The  Court  seems  to  have  taken  case  they  fiuled.    See  ante,  pp.  41,  42. 
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dien  the  issne  is^  whether  there  has  been  negligence  of  any 
kind.  If  we  were  to  say  that  the  costs  onght  to  be  separated 
in  such  a  case^  it  would  lead  to  discussion  and  difficulty  in 
ahnost  every  case  where  the  plaintiff  did  not  succeed  to  the 
foil  amount  claimed  in  the  declaration.  There  is  almost 
always  great  uncertainty  as  to  the  result  of  evidence^  and  a 
plaintiff  is  compelled  to  state  his  case  more  widely  than  if  he 
were  fully  apprised  of  the  extent  to  which  it  would  be  proTcd, 
or  the  evidence  would  be  believed  by  the  jury ;  and  if  we  were 
to  80  lay  down  the  rule^  it  would  follow  in  almost  every  case 
that  the  plaintiff  must  pay  costs^  because  hia  pleader  had  laid 
the  complaint  larger  than  the  proof.  I  do  not  question  any  of 
the  cases  which  have  been  cited.  The  general  issue  raises  a 
dntinct  issue  on  each  count;  and  before  the  new  rules^  on  the 
plea  of  not  guilty  in  trespass^  the  verdict  might  have  been  en- 
tered separately  on  the  different  counts,  if  counsel  chose  to  do 
80.  ""^en  there  is  a  dass  of  cases,  of  which  ejectment  is  one^ 
in  which  it  is  usual  to  lay  a  vast  number  of  different  matters 
in  the  declaration;  but  if  it  appear  that  the  plaintiff  is  going 
for  a  distinct  messuage  or  dose,  it  is  necessary  to  give  him  the 
▼erdict  for  that  alone,  and  the  defendant  a  verdict  for  the  re- 
sidue, because  the  verdict  is  to  ascertain  the  respective  rights 
of  the  parties  in  future,  and  in  order  to  enable  the  sheriff  to 
give  possession  of  that  messuage  or  close  only.  On  a  general 
verdict,  the  lessor  of  the  plaintiff  might  at  his  own  peril  make 
the  sheriff  give  him  possession  of  the  whole  premises,  which 
would  give  rise  to  further  litigation.  Therefore,  as  the  plea  of 
not  guilty  is  divisible  in  its  nature,  the  defendant  may  well 
have  costs  xmder  the  new  rules  in  respect  to  the  part  proved 
by  him.  So,  in  Pkythian  v.  Wldte,  the  plea  of  liberum  tene* 
mentum  was  applicable  in  its  nature  to  each  close,  and  se- 
verable. With  regard  to  the  case  of  libel  I  entertain  some 
doubt.  If  several  publications  were  included  in  one  count,  and 
the  general  issue  were  pleaded  to  that,  I  should  agree  that  it 
would  be  divisible ;  but  I  should  doubt  whether  that  ought 
to  be  so  where  one  publication  only  is  set  forth.  However, 
that  case  is  not  like  the  present :  here  there  is  a  single  issue, 
which  being  found  for  the  plaintiffs,  the  rest  is  a  mere  ques- 
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tion  of  damages ;  and  though  damages  are  not  found  in  re- 
spect of  the  whole  cause  of  complaint,  I  think  that  does  not 
subject  them  to  costs/' 

Mr.  Baron  Parke  also  said : — '^  I  am  of  the  same  opinion^ 
that  the  rule  must  be  made  absolute;  although,  certainly,  at 
the  commencement  of  the  argument,  I  entertained  a  different 
opinion,  from  my  impression  that  the  plaintifb  were  pro- 
ceeding for  two  different  causes  of  action.  I  think  the  question 
resolves  itself  into  this,  whether  they  are  in  fact  proceeding 
for  different  causes  of  action — if  they  are,  the  plea  ought  to  be 
divisible/'  (His  Lordship  stated  the  declaration  and  plea.)  ''  I 
agree  to  all  the  cases  which  have  been  cited,  and  think  they 
were  rightly  decided.  There  is  no  harm  in  endeavouring  to 
distribute  the  issue,  whenever  the  plaintiff  goes  in  fact  for  two 
causes  of  action  and  fails  as  to  one.  The  rule  of  H.  T.,  2 
Will.  IV.,  was  not  a  new  one  in  principle:  its  object  was  merely 
to  bring  back  the  practice  to  the  true  construction  and  effect 
of  the  statutes  of  28  Hen.  VIII.  c.  15,  and  4  Jac.  I.  c.  3 ; 
and  the  effect  of  that  rule  is,  that  if  the  plaintiff  fails,  either 
as  to  one  entire  cause  of  action  or  a  distinct  part  of  one,  the 
defendant  isentitled  to  costs  as  to  that.  The  firstcaae  on  the 
construction  of  the  rule  was  Cox  v.  Thomason,  where  it  was 
held,  on  not  guilty  pleaded  to  a  declaration  containing  several 
counts  in  case,  that  the  defendant  waa  entitled  to  the  costs  of 
the  counts  found  for  him.  The  next  step  was  taken  in  Prud* 
Aomme  v.  FrascTf  where,  upon  one  coimt  for  libel,  the  de* 
fendant  was  entitled  to  the  costs  by  disproving  the  innuendoes 
negatived  by  the  jury.  I  am  not  prepared  to  say  that  de- 
cision was  wrong,  though  I  entertain  some  little  doubt  upon 
it.  In  the  decision  in  Doe  v.  Errington  I  quite  concur.  In 
ejectment  for  different  premises,  there  are  in  truth  several 
causes  of  action  embraced  in  one  county  and  if  the  plaintiff 
fails  on  one,  the  defendant  is  properly  entitled  to  costs.  I 
should  hold  the  same  doctrine  also  in  trespass,  particularly 
where  the  complaint  is  as  to  trespasses  in  different  closes, 
which  might  be  made  the  subject  of  separate  actions;  and  so 
I  shoidd  be  disposed  to  hold  in  all  cases  where  the  plaintiff 
declares  in  a  general  form,  and  under  it  is  going  for  distinct 
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causes  of  action.  The  question  then  ib,  whether  the  pbintifb 
Bie  here  leeovering  for  the  breach  of  one  entire  contract^  and 
I  think  they  are,  viz.  the  contract  safely  to  carry  one  entire 
shipment.  It  is  very  analogons  to  the  case  of  a  breach  of 
coTenant  to  repair^  put  by  Mr.  Wighiman.  The  question  for 
the  juiy  on  this  issue  was^  whether  there  was  a  breach  of  one 
entire  contract  or  not ;  and  that  having  been  proved^  the  rest 
was  a  mere  question  of  damages.'' 

Mr.  Baron  Alderson  added : — '^  I  am  of  the  same  opinion^ 
The  first  issue  on  non  assumpsit  was  properly  foxmd  for  the 
plaintiffs^  the  contract  being  proved.  Then  the  substance  of 
the  second  issue  is^  that  the  defendants  have  not  been  guilty 
of  amy  breach  of  the  contract  whatever.  That  being  foimd 
against  them,  the  rest  is  merely  a  question  of  damages,  and 
the  case  is  not  within  the  words  or  the  intention  of  the  rule/' 

Mr.  Baron  Gumey  concurring,  the  rule  was  made  absolute. 

We  may  take  the  question  in  this  case  to  have  been,  whether 
die  second  issue  was  rightly  found  distributively.  That,  in 
&ct,  was  the  question  argued ;  for  with  respect  to  the  first 
issue,  it  is  very  dear  that  it  could  not.  It  simply  raised  the 
question,  whether  the  contract  set  out  in  the  declaration  had 
been  entered  into.  The  only  finding  upon  that  must  have 
been  entirely  in  the  afiBrmative,  or  entirely  in  the  n^^tive ; 
and  the  plea  upon  which  this  issue  was  raised  could  not  have 
been  pleaded  to  a  portion  only  of  the  cause  of  action.  But 
the  second  plea,  on  which  the  question  arose,  admits  of  a 
different  consideration,  as  it  might  have  been  pleaded  to  a 
portion  of  the  cause  of  action.  A  plea  as  to  so  much  of  the 
alleged  cause  of  action  as  related  to  negligence  in  and  about 
the  stowage,  that  the  defendants  did  not  negligently  conduct 
themselves,  &;c.,  would  undoubtedly  have  been  good.  Suppose 
the  fiM^  to  have  been,  that  when  one  cask  was  discovered  to 
be  damaged,  the  defendants  had  paid  the  plaintiffs  something 
fay  way  of  accord  and  satisfaction,  and  the  claim  in  respect  of 
damage  from  the  negligent  stowage,  had  been  subsequently  set 
iqp,  thane  might  have  been  just  such  a  plea  as  has  been  men« 
tioned  as  to  the  stowage,  and  as  to  the  residue  of  the  causes 
of  action  a  plea  of  accord  and  satisfaction.    Then,  if  the  de- 
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claration  could  hare  been  answered  in  portions,  partly  by  the 
plea  which  was  pleaded,  and  partly  by  another,  is  it  not  the 
same  case  we  have  put  of  two  pleas  of  non  assumpsit,  or  two 
pleas  of  not  guilty  pleaded  in  one  ?  There  would  have  been 
no  absurdity  in  pleading,  as  to  the  cause  of  action  relating  to 
the  stowage,  that  the  defendants  did  not  negligently  conduct 
themselves,  &c. ;  and  as  to  the  residue  of  the  cause  of  action, 
that  the  defendants  did  not  negligently  conduct  themselves  in 
otherwise  taking  care  of  and  conveying  the  goods :  it  woiJd 
only,  as  observed  before,  have  been  a  clumsy  mode  of  putting 
the  defences  on  the  record ;  and,  as  has  also  been  observed, 
the  including  them  in  one  plea  ought  not  to  prejudice  the  de- 
fendants, being  a  mere  matter  of  form.  There  is  another  test 
which  may  be  applied,  and  which  was  glanced  at  by  Mr. 
Justice  Patteson  during  the  argument  of  the  case  of  Delisser 
V.  Toume  (a),  viz.  that  the  plaiutifis,  had  they  so  chosen,  might 
in  their  declaration  have  alleged  the  negligence  in  respect  of 
the  stowage,  and  the  negligence  in  respect  of  the  one  cask,  as 
distinct  breaches ;  and  if  so,  this  is  a  general  breach  including 
two  particular  breaches  :  each  particular  breach  is  a  distinct 
cause  of  action.  Then  what  is  the  difference  in  principle 
between  such  a  general  breach  and  a  general  count  including 
several  causes  of  action  ? 

The  judgments  of  Lord  Abtnger  and  Mr.  Baron  Alderson 
proceed  upon  the  assumption  that  the  effect  of  the  second  plea 
was,  that  the  defendants  had  been  guilty  of  no  negligence 
whatever ;  and  that  they  had  committed  no  breach ;  but  that  is 
begging  the  whole  question,  which  was  whether  the  plea  was 
divisible.  The  opposite  way  of  putting  the  case  is,  that  in  their 
general  allegation,  the  plaintiffs  included  two  breaches,  and 
that  the  effect  of  the  plea  was  to  deny  each,  just  as  in  trover 
or  trespass  the  effect  of  the  plea  of  not  possessed  is  to  deny  the 
plaintiff^s  property  in  each  distinct  article  specified  in  the 
declaration,  while  there  is  no  doubt  it  also  goes  to  the  extent 
of  denying  the  plaintiff's  property  in  any  article. 

Mr.  Baron  Parke ^  in  his  judgment,  states  the  question  to  be, 
whether  the  plaintiffs  were  in  fiict  proceeding  for  two  different 

(a)  I  Q.  B.  Rep.  333. 
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causes  of  action ;  and  he  also  says,  that  if  they  were^  the  plea 
ought  to  be  divisible ;  and  no  doubt  that  is  a  correct  test.  The 
learned  Jodge^  however,  came  to  the  conclusion  that  the  plain- 
tiffs  were  not  proceeding  for  two  different  causes  of  action ; 
bat  when  he  comes  to  state  the  reason  for  that  conclusion, 
he  changes  the  expression,  and  says,  '^The  question  then  is, 
whether  the  plaintiffs  are  here  recovering  for  the  breach  of 
one  entire  contract,  and  I  think  they  are,  viz.  the  contract 
safely  to  carry  one  entire  shipment/' 

It  is  apprehended  that  there  is  a  fallacy  in  this,  for  the 
learned  Judge's  observation  makes  the  question  depend  upon 
whether  it  was  one  entire  contract.  This  would  be  right 
had  the  question  been^  whether  the  first  issue  was  divisible ; 
but  on  the  second  issue  the  question  turns  upon  whether 
it  is  one  breach^  not  merely  whether  it  is  one  general  breach, 
but  whether  there  are,  or  not,  two  particular  breaches  included 
in  a  general  breach ;  and  upon  this  question,  the  fact  of  its 
being  one  contract  to  carry  an  entire  shipment,  is  altogether 
inconclusive. 

Lord  AHngeVy  m  the  course  of  the  argument,  says,  that  if 
judgment  had  gone  by  default  on  a  writ  of  inquiry,  the  de- 
fendant would  not  have  been  entitled  to  any  costs.  The 
answer  is  twofold :  first,  by  suffering  judgment  by  default  he 
would  have  admitted  the  breach  as  to  improper  stowage ;  and 
secondly,  a  defendant  is  by  statute  only  entitled  to  costs  where 
issues  of  fact  or  of  law  are  found  for  him,  and  if  he  suffers 
judgment  to  go  by  default,  he  places  himself  in  a  position 
which  prevents  him  firom  having  any  costs.  Mr.  Baron  A  U 
derson  observes,  that  particulars  might  have  been  obtained, 
and  the  defendant  might  have  paid  money  into  court.  It  is 
apprehended  that  this  is  not  a  sound  argument,  because  the 
tame  thing  might  be  said  with  respect  to  any  general  count 
including  distinct  causes  of  action,  and  therefore  it  proves  too 
much.  If  the  defendant  has  a  clear  defence  to  one  claim,  and 
thinks  he  has  a  defence  to  another,  he  ought  not  to  be  driven 
to  abandon  the  latter  defence,  by  holding  that  he  may  set  it 
up  only  at  the  peril  of  losing  his  costs  of  the  former. 

With  respect  to  the   illustration  lused  by  the  plaintiffs^ 
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counsel  in  argument^  and  adopted  by  the  Courts  vis.  the  case 
of  a  declaration  in  covenant  for  non-repair  with  a  single  gene- 
ral breach^  but  with  several  items  of  charge  and  a  plea  of 
performance  generally,  no  authority  was  cited  to  show  thdt 
such  a  plea  might  not  be  divisible.  If  substantially  there 
were  but  one  breach,  the  issue  would  not  be  distributable ;  bat 
if  the  general  breach  included  two  or  more  particular  breathes, 
to  each  of  which  a  distinct  item  applied,  and  the  defendant 
had  a  distinct  case  and  evidence  as  to  one  of  those  particular 
breaches,  there  seems  to  be  no  reason  why  the  issue  should 
not  be  distributable.  The  tests  we  have  mentioned  would 
apply ;  the  plaintiff,  instead  of  assigning  a  general  breach,  might 
have  assigned  the  particular  breaches  separately ;  or  the  de- 
fendant might  have  separated  the  general  breach  into  the 
particular  ones,  and  pleaded  distinctiy  to  each. 


Sect.  2.   Where  the  Issues  are  raised  by  Pleas  in  Cat^fesnan 

and  Avoidance. 

Hitherto  the  question  of  the  divisibility  of  issues  has  been 
discussed  with  reference  to  issues  raised  by  pleas  in  denial. 
Pleas  in  confession  and  avoidance,  and  subsequent  pleadings, 
may  be  conveniently  considered  separately,  although  the  prin- 
ciple applicable  to  them  seems  to  be  the  same. 

It  is  a  rule  of  pleading,  that  a  plea  which  is  bad  in  part  is 
bad  altogether  (a) .  For  instance,  if  to  a  declaration  on  pro- 
mises containing  two  counts  the  defendant  pleads  one  plea  of 
nan  assumpsit  infra  sex  atmoSy  which  would  be  good  to  one  of 
the  counts  but  not  to  the  other,  the  plea  is  bad  altogether,  not 
being  confined  to  the  one  count  to  which  it  would  be  an 
answer  in  point  of  law  {b) .  This  is  an  instance  of  a  plea  bad 
on  the  face  of  it ;  but  it  was  also  a  rule  of  pleading,  that  if  a 
plea  was  false  in  fact  as  to  part,  the  issue  was  found  against 
the  party  pleading  it  as  to  the  whole  (c) ;  and  it  will  be  found 

(a)  Stephen  on  Pleading,  chap.  ii.  (c)  Per  Lord  Alnnger,  in  TWity. 

sect  6,  rule  9.  Tu<:Tc,  5  M.  &  W.  110. 

(i)  Webb  V.  MarHn,  1  Lev.  48. 
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that  this  ia  ^nerallj  true  stilly  the  exception  being  (if  they  con- 
fldtate  aa  exception)  those  caaes  in  which  the  plea^  though  in 
form  one  plea^  ia  in  substance  several  pleas,  like  mon  assumpsit 
to  a  declaration  containing  several  counts  {a),  or  a  declaration 
containing  one  general  count,  under  which  distinct  demands 
are  sought  to  be  recovered  (6). 

Until  the  rule  74  of  Hilary  Term  2  Will.  IV.  came  into 
operation,  the  question  whether  special  pleas  were  divisible 
does  not  seem  to  have  arisen  witii  a  view  to  the  question  of 
costs,  for  until  then  there  was  probably  no  object  in  raising  it 
with  that  view.  The  question  did  arise  in  some  cases  (e) ; 
but  as  the  object  in  raising  it  was  not  the  costs,  but  an  en- 
tirely difiierent  one,  the  verdict  on  the  issues  was  not  entered 
diyiaibly,  neither  party  wishing  that  that  should  be  done.  In 
two  subsequent  cases,  however,  where  the  question  arose  as  to 
the  divisibility  of  an  issue,  the  Courts  ordered  the  issues  to  be 
entered  divisibly,  Uiough  still  without  reference  to  the  question 
of  costs  (d). 

It  is  apprehended  that  the  test  which  has  been  applied  to 
pieas  in  denial,  viz.  whether  they  might  be  separately  pleaded 
to  distinct  portions  of  the  demand  or  of  the  declaration,  will 
be  found  equally  applicable  to  pleas  in  confession  and  avoid- 
ance. 

To  trespass  quare  clausumfregit,  the  defendant  pleaded  that 
the  locus  in  quo  was  parcel  of  the  waste;  that  he  had  right  of 
common,  and  entered  to  exercise  it.  The  plaintiff  replied,  that 
the  hcus  in  quo  had  been  severed  from  the  waste  and  inclosed 
for  twenty  years  and  more,  and  enjoyed  during  that  time  in 
severalty.  The  defendant  traversed  this  allegation,  and  issue 
was  joined.  The  evidence  was,  that  the  defendant  trespassed 
on  the  whole  of  the  hcus ;  that  part  of  it  had  been  inclosed  for 
twenty  years  and  enjoyed  in  severalty,  and  other  part  had  not, 
and  80  the  jury  found.  The  Court  held  that  the  plaintiff  was 
entitled  to  recover  ia  respect  of  the  part  inclosed  for  twenty 

(a)  AnU,  p.  42.  Bassett  v.  Mitchell,  2  B.  &  Ad.  99. 

(ft)  Atte,  p.  44.  (<0  Tapley  v.  JTainioriffht,  5  B.  & 

(c)  Wtnttone  y.  Ijmn,  1  B.  &  C.  60 ;  Ad  395 ;  PhytUan  v.  WhUe,  1  M.  & 

£«dbrtif  ▼.  PetUce,  2  B.  &  C.  918;  W.  216. 
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years,  and  the  defeudant  to  a  verdict  as  to  the  residue,  and 
they  ordered  the  issue  to  be  so  severed  and  entered  on  the  pos- 
tea  (a).  The  object  of  the  Court  in  the  particular  case  waa, 
that  a  question  which  had  been  raised  (not  with  reference  to 
costs)  might  appear  on  the  record ;  but  if  the  defendant  had 
been  put  to  any  costs  in  consequence  of  the  too  great  extent 
of  the  plaintiff's  claim,  he  would  on  this  postea,  it  is  appre- 
hended, be  clearly  entitled  to  them. 

To  trespass  for  breaking  and  entering  three  closes  described 
by  abuttals,  the  defendant  pleaded  one  plea  of  liberum  tene^ 
mentum.  The  plaintiff  replied,  that  certain  persons  were 
seised  in  fee  of  the  closes,  and  from  them  deduced  title  to 
himself.  The  defendant  traversed  the  seisin  in  fee  of  those 
persons,  and  issue  was  joined  on  the  traverse.  On  the  trial 
the  plaintiff  proved  the  seisin  in  fee  as  to  two  of  the  closes 
but  not  as  to  the  third ;  and  the  Court  ordered  the  verdict  to 
be  entered  for  the  plaintiff  as  to  the  two  closes,  and  for  the 
defendant  as  to  the  third  (b). 

The  plea  of  liberum  tenemerUum  is  divisible  under  like  cir- 
cumstances (c) . 

A  plea  of  plene  administravit  is  divisible  (d).  This  rests 
perhaps  rather  on  the  ground,  that  if  it  were  not,  the  executor 
would  by  the  judgment  be  charged  with  more  than  he  had 
received,  than  on  the  ground  that  substantially  it  raises  distinct 
issues ;  in  an  ordinary  case,  when  the  issues  are  found  for  a 
plaintiff,  there  is  only  one  further  inquiry,  viz.  what  the 
defendant  is  to  pay  him ;  but  in  this  case,  although  it  is  to  be 
ascertained  what  the  plaintiff  is  to  be  paid,  it  is  also  to  be  as- 
certained how  much  the  defendant  is  to  pay  him  at  all  events, 
and  how  much,  in  the  event  of  his  receiving  further  assets; 
and  finding  the  issue  divisibly  accomplishes  this  object. 

Under  the  Rules  of  Hilary  Term  4  Will.  IV.,  now  repealed, 
which  provided  that  in  all  actions  in  which  a  right  of  way 
or  common,  or  other  similar  right,  is  so  alleged  in  the  plead- 
ings, that  the  allegations  as  to  the  extent  of  the  rights  are 

(a)  Tapley  v.  Wainwriffht,  6  B.  &      216. 
Ad.  896.  (c)  Id. 

(b)  Ph^hian  v.  White,  1  M.  &  VST.  (d)  I  Wins.  Saunders,  336,  n.  10. 
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d^ble  of  being  oonstroed  distributiyely^  they  shall  be  so 
taken^  and  which  applied  to  actions  on  the  case  as  well  TvS  to 
trespass^  and  to  declarations  as  well  as  pleas  (a),  it  has  been 
held,  in  an  action  on  the  case  for  disturbing  the  enjoyment  of 
an  ancient  ferry,  where  the  declarati<m  stated  that  the  plain- 
tifi  were  possessed  of  an  ancient  ferry  across  the  Thames,  to 
msd  from  the  Isle  of  Dogs,  from  and  to  Greenwich,  and  the 
defendant  pleaded  not  possessed,  and  that  there  was  not  snch 
ancient  ferry,  and  the  only  right  proved  was  an  ancient  right 
rf ferry  from  the  isle  of  Dogs  to  Greenwich,  that  the  right 
alleged  was  divisible,  and  that  the  plaintiffs  were  entitled 
nnder  the  above  rules  to  have  the  verdict  entered  for  as  much 
of  the  right  as  was  proved,  there  being  no  difference  in  this 
respect  when  the  plaintiff  claims  as  owner  of  a  franchise, 
or  by  virtue  of  an  easement  (6).  Though  the  rules  under 
which  the  above  decision  took  place  are  repealed,  yet  they 
are  in  effect  re-enacted  by  the  Common  Law  Procedure  Act, 
1852,  and  the  decision  may  be  applied  in  illustration  of  that 
statute. 

Before  that  enactment,  the  plea  of  set-off  was  not  a  divi- 
sible plea;  that  is,  it  could  not  be  found  distributively,  as  to 
so  much  for  the  one  party,  and  as  to  the  residue  for  another  (c) . 
Suppose  a  declaration  contains  two  counts,  one  for  50/.  for 
goods  sold,  and  one  for  50/.  for  money  lent ;  if  a  defendant 
were  to  attempt  to  plead  a  set-off  of  50/.  for  work  done  to  the 
first  count,  and  a  set-off  of  50/.  for  work  done  to  the  second 
ooDut,  it  is  apprehended  that  either  both  pleas  would  be  bad, 
or  he  would  be  compelled  to  strike  out  one,  or  consolidate 
Uiem  into  one  to  the  whole  declaration;  for  otherwise,  if  he 
were  to  prove  one  debt  of  50/.  for  work,  he  would  prove  both 
pleas,  and  therefore  be  entitled  to  a  verdict  on  each,  although 
the  plaintiff  might  have  proved  100/.  due  to  him,  viz.  50/. 
under  each  count.  The  plea  of  set-off,  therefore,  is  not  one 
which  could  be  pleaded  several  times,  in  the  same  language, 
to  several  counts  or  demands  contained  in  a  general  declara- 

(a)  QUtt  T.  QrQtiB9, 12  Q.  B.  721 ;  (c)  Mowe  v.  BvktUn^  7  Ad.  &  £.  595  ; 

17  L.  J.  (N.  S.),  Q.  B.  323,  8.  C.  Tuck  v.  Tuck,  5  M.  &  W.  109. 

(6)   OiUs  V.  Gfroves,  tupra. 
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tio^.  It  was  not^  therefore,  considered  as  several  pleas  in  sab- 
stance,  though  one  in  form. 

The  case  of  KUner  v.  Bailey  (a)  seems  to  treat  the  ordinary 
plea  of  payment  as  haying  been  on  the  same  footing  as  a  plea 
of  set-off,  and  therefore  not  a  divisible  plea ;  bat  it  will  be  found, 
on  looking  to  the  facts  of  that  case,  that  it  is  not  an  authority 
to  that  extent ;  for  in  truth  the  payment  in  that  case  was  not 
a  payment  of  anything  which  was  sought  to  be  recovered; 
what  was  sought  to  be  recovered  in  that  case  was  a  balance 
due  after  giving  credit  for  the  payment  proved.  It  is  appre- 
hended that  a  plea  of  payment  might  or  might  not  have  been 
a  divisible  plea,  according  to  the  £bu^  of  the  case. 

These  considerations,  however,  with  regard  to  pleas  of  set- 
off and  payment  have  become  comparatively,  if  not  entirely. 

Act,  1852 ;  for  by  the  75th  section  of  that  Act  it  is  enacted, 
that  pleas  of  payment  and  set-off,  and  all  other  pleadings  ca- 
pable of  being  construed  distributively,  shall  be  taken  distri- 
butively ;  and  if  issue  is  taken  thereon,  and  so  much  thereof 
as  shall  be  sufficient  answer  to  part  of  the  causes  of  action 
proved  shall  be  found  true  by  the  jury,  a  verdict  shall  pass  for 
the  defendant  in  respect  of  so  much  of  the  causes  of  action  as 
shall  be  answered,  and  for  the  plaintiff  in  respect  of  so  much 
of  the  causes  of  action  as  shall  not  be  so  answered. 

Without  speculating  upon  the  subject  of  the  construction 
to  be  put  upon  this  section,  our  present  view  is,  that  except 
with  regard  to  the  pleas  of  payment  and  set-off,  and  perhaps 
a  few  others,  its  effect  has  been  in  a  great  degree  anticipated 
by  the  course  of  decisions  of  late  years  as  to  finding  issues 
distributively. 

With  regard  to  the  plea  of  set-off,  however,  unless  the 
amount  of  set-off  proved  covered  the  whole  of  the  demand 
proved,  the  entire  issue  was  formerly  found  for  the  plaintiff. 
It  is  apprehended  that  the  effect  of  the  above  section  will  be 
that  hereafter,  where  something  is  proved  under  the  set-off, 
but  not  sufficient  to  cover  the  whole  demand,  there  must  be  a 
finding  of  so  much  for  the  defendant,  and  the  residue  for  the 

(a)  5  M.  W.  882. 
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plaintiff;  the  effect  of  which  will  be  to  entitle  the  defendant 
to  the  costs  of  proying  that  which  he  may  have  proved :  and 
the  plaintiff^  in  order  to  avoid  liability  to  such  costs^  will  in 
such  a  case  find  it  necessary,  in  his  replication,  to  enter  a  nolle 
prosequi  as  to  so  much  of  his  demand  as  is  covered  by  the 
amount  of  set-off  really  due,  which  in  many  cases  will  entail 
upon  him  considerable  difficulty ;  or  else  to  give  credit  for  the 
set-off  in  his  particulars  of  demand  (a).  It  may  be  said,  how- 
ever, that  where  a  set-off  to  the  full  amount  is  not  proved,  it  is 
not  a  sufficient  answer  to  any  part  of  the  cause  of  action,  be- 
cause the  material  allegation  in  the  plea,  that  it  equals  the  de- 
mand, is  not  proved,  and  therefore  that  the  plea  is  not  capable 
of  being  taken  distributively ;  but  this  can  scarcely  be  a  correct 
view,  because  the  effect  would  be,  as  it  seems,  to  render  the  sec- 
tion inoperative  on  the  plea  of  set-off,  although  that  plea  is 
expressly  mentioned  in  it. 

The  effect  of  the  section  now  in  question  on  the  plea  of  pay- 
ment will  probably  be  to  render  it  distributable  in  all  cases, 
and  thus  render  it  important  for  the  plaintiff  to  give  credit  in 
his  particulars  for  the  full  amount  of  payments,  or,  if  he  has 
not  done  so,  to  enter  KnoUe prosequi  in  his  replication;  other- 
wise a  part  of  the  issue  may  be  found  for  the  drfendant,  and 
the  plaintiff  thereby  subjected  to  costs. 

It  is  probable  that  many  points  will  arise  upon  this  section, 
but  it  would  be  useless  to  attempt  to  anticipate  them. 

It  may  be  observed,  however,  that  the  question  of  the  ap- 
portionment of  costs  of  issues  has  been  referred  to  in  a  recent 
case  arising  under  this  statute.  To  a  plea  of  the  Statute  of 
Limitations  to  an  action  on  a  specialty,  the  plaintiff  replied 
that  the  defendant  made  an  acknowledgment  that  the  debt 
remained  unpaid  and  due  to  the  plaintiff,  and  that  the  action 
was  brought  within  twenty  years  after  such  acknowledgment. 
The  defendant  obtained  a  rule  under  the  52nd  section  of  the 
Common  Law  Procedure  Act,  to  show  cause  why  the  replica- 
tion should  not  be  amended,  as  tending  to  embarrass  the  trial, 
as  it  did  not  specify  which  of  the  three  acknowledgments 
mentioned  in  the  3  &  4  Will.  IV.  c.  42,  s.  5,  was  relied  on, 

(a)  See  the  13th  Pleading  Rule  of  HiUry  Term,  1853. 


70  Law  of  Co9t8. 

viz.^  whether  an  acknowledgment  by  writing  signed  by  the 
party^  or  such  an  acknowledgment  signed  by  his  agent,  or  sach 
an  acknowledgment  by  a  part  payment.  The  Court  of  Exche- 
quer made  the  rule  absolute,  taking  as  one  ground  of  their  de- 
cision (as  appears  from  the  observations  of  Mr.  Baron  Parke 
and  Mr.  Baron  Alderson),  that  on  the  replication  as  it  stood 
the  costs  applicable  to  the  three  species  of  acknowledgments 
could  not  (in  accordance  with  the  doctrine  in  Anderson  v. 
Chapman  (a),)  be  apportioned,  although  the  plaintiff  only 
proved  one  acknowledgment,  and  that  the  plaintiff  being  now 
at  liberty  to  reply  double,  ought,  if  he  relied  on  more  than 
one  kind  of  acknowledgment,  to  split  the  replication  into 
parts,  so  as  to  give  the  defendant  the  costs  of  that  portion  on 
which  the  plaintiff  failed  {b). 


CHAPTER  V. 

OF   THE    COSTS     OF     EVIDENCE     APPLICABLE     TO     ISSUES     FOUND 
AGAINST   A    PARTY,    AS   WELL   AS    TO    ISSUES    FOUND    FOR    HIM. 

The  question  of  divisible  issues  brings  us  to  another,  which 
is  of  considerable  importance,  inasmuch  as  the  circumstances 
which  give  rise  to  it  are  of  frequent  occurrence.  It  constantly 
happens,  in  cases  where  some  issues  are  found  for  one  side  and 
some  for  the  other,  that  a  witness  has  been  brought  to  the 
trial  to  give  evidence  on  the  issues  found  for  the  party,  and 
also  on  those  found  against  him,  or  that  documentary  evidence 
has  been  brought  applicable  to  both  sets  of  issues ;  and  the 
question  is,  whether  the  party  is  to  be  allowed  the  expense  of 
bringing  the  witnesses  or  the  documents  to  the  trial,  because 
he  has  succeeded  on  issues  they  were  brought  to  support ;  or, 
whether  he  is  to  be  disallowed  that  expense  because  he  has 
failed  on  issues  they  were  brought  to  support ;  or  is  the  ex- 
pense to  be  apportioned  amongst  the  issues  ?     The  principle 

(a)  Anlft  p.  44. 
{h)  Fortyih  v.  BrUtowe  22  L.  J.  Exch.  70. 
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on  which  this  is  to  be  determined  is  clear ;  the  difficulty  is 
generally  in  its  application. 

It  will  be  found  that  in  no  case  in  an  ordinary  action  is  the 
expense  to  be  apportioned,  but  that  the  party  is  either  entitled 
to  the  whole  of  it,  or  to  none,  and  that  if  it  be  the  party  en- 
titled to  the  general  costs  of  the  trial,  who  is  in  this  position, 
he  is  entitled  to  be  allowed  this  expense ;  if  it  be  the  other 
party,  it  must  be  disallowed,  for  in  the  former  case  the  expense 
would  have  been  incurred  if  that  part  of  the  case  on  which  the 
successful  party  has  failed  had  not  been  set  up,  and  must  have 
been  paid  by  the  unsuccessful  party  :  in  the  latter  case  it  would 
also  have  been  incurred  if  the  part  of  the  case  on  which  the 
party  fiuled  had  been  the  only  matter  in  dispute,  and  he  would 
not  have  been  entitled  to  receive  it.  This  question  arose  inci- 
dentally in  the  case  of  Penson  v.  Lee  (a),  which  was  assumpsit 
on  a  policy  of  insurance,  with  a  count  for  money  had  and 
received ;  plea  (as  appears  from  the  second  argument  of  the 
plaintijf^s  counsel),  non  assumpsit.  Verdict  for  the  defendant 
on  the  special  count ;  for  the  plaintiff,  with  damages,  on  the 
other.  On  a  motion  respecting  the  taxation  of  costs,  Lord 
Eldon,  with  reference  to  the  plaintiff^s  witnesses,  said  that  the 
prothonotary  should  consider  whether  the  witnesses  adduced 
by  the  plaintiff  were  bona  fide  brought  forward  to  support  the 
count  upon  which  the  plaintiff  recovered,  either  wholly  or  in 
part,  and  should  allow  for  them  accordingly ;  and  if  he  shoidd 
be  of  opinion  that  they  were  not  brought  forward  with  the 
intention  of  supporting  that  count  either  wholly  or  in  part,  he 
should  disallow  the  costs  respecting  them  altogether.  This 
seems  clearly  to  mean,  that  although  witnesses  for  the  plain- 
tiff were  brought  to  speak  to  the  first  issue,  yet  if  they  were 
also  brought  to  speak  to  the  second,  the  expense  of  bringing 
them  was  to  be  allowed  to  the  plaintiff ;  and  therefore  seems 
to  proceed  on  the  correct  principle,  because  if  the  declaration 
had  consisted  of  the  second  count  only,  the  witnesses  would 
have  been  called,  and  the  defendant  woidd  have  had  to  pay 
the  expense  of  them. 

The  case  of  Richards  v.  Coken  {b)  was  an  action  for  libel, 

(a)  2  B.  &  P.  SdO.  (h)  1  I>owl.  583. 
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the  declaration  in  which  contained  three  counts.  There  were 
pleas  to  each^  and  the  verdict  was  ultimately  entered  for  the 
plaintiff  on  the  third  county  with  damages ;  for  the  def^idant 
on  the  first  and  second.  The  defendant  had  witnesses  at  the 
trial,  whose  evidence  was  necessary  for  him  on  the  third  count 
as  well  as  on  the  first  and  second.  The  Master,  in  taxing  the 
costs  of  the  issues  found  for  the  defendant^  allowed  him 
nothing  in  respect  of  the  expense  of  these  witnesses.  On  a 
motion  on  the  part  of  the  defendant,  for  a  review  of  the  tax- 
ation, his  counsel  contended,  that  as  he  had  succeeded  on  two 
out  of  the  three  counts,  he  was  entitled  to  be  allowed  two- 
thirds  of  the  expense  of  the  witnesses ;  but  Mr.  Baron  (then 
Mr.  Justice)  Parke  decided  otherwise,  observing  that  the 
defendant  was  in  no  worse  situation  on  the  facts  of  the  case 
than  he  would  have  been  in  if  the  first  and  second  counts  had 
been  struck  out,  because  his  witnesses  were  necessary  on  the 
third  count.  In  Lardner  v.  Dick  (a)  the  facts  were  similar^ 
the  plaintiff  succeeding  upon  three  counts  out  of  nineteen. 
The  defendant  had  witnesses  at  the  trial,  sworn  to  be  ne- 
cessary to  prove  the  issues  found  for  him,  but  it  was  not 
alleged  that  they  were  not  necessary  for  him  on  the  issues 
found  against  him;  and  the  Court  of  Exchequer  held  that 
the  Master  had  acted  rightly  in  disallowing  the  witnesses. 
With  respect  to  two  of  those  witnesses,  it  was  sworn  that  their 
evidence  did  not  materially  apply  to  the  issues  found  for  the 
plaintiff,  but  principally  to  the  others ;  but  the  Court  made 
no  distinction  as  to  these.  Whether  such  an  allegation  laid 
any  sufiBcient  ground  for  a  distinction  will  be  discussed 
hereafter. 

In  the  case  of  Crowther  v.  Elw€ll{b),  a  similar  decision 
was  given  by  Mr.  Baron  Alderson.  The  report  of  that  case, 
however,  is  imperfect  in  not  stating  which  party  had  the 
general  verdict,  and  was  entitled  to  the  general  costs.  It  has 
been  ascertained  that  the  fact  was,  that  the  plaintiff  there  had 
the  general  verdict,  and  was  entitled  to  the  general  costs,  so 
that  the  &cts  are  similar  to  those  in  Lardner  v.  Dick, 

(a)  2  Dowl.  333;  2  C.  &  M.  389;  4  Tyr.  239,  S.  C. 

(h)  4  M.  &  W.  71. 
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In  Knight  v.  Woare  (a)^  which  was  an  action  of  trespass^ 
the  defendant  pleaded  a  justification,  aUeging  a  right  of  passage 
fiur  the  purpose  of  bringing  water  and  goods  ficom  a  navigable 
river.  The  plaintiff  traversed  the  right,  and  on  the  trial  the 
jury  (under  the  rule  of  Hilary  Term,  4  Will.  IV.,  then  in 
force)  (6)  found  as  to  the  right  of  passage  to  bring  water  for 
tiie  defendant,  but  against  him  as  to  the  right  to  bring  goods. 
The  Court  held  that  the  right  as  to  the  water  justified  the  tres- 
pass, and  therefore  the  defendant  had  the  general  verdict,  and 
was  entitled  to  the  general  costs ;  and  that  the  question  as  to 
the  right  might  be  treated  as  two  distinct  issues.  On  the  tax- 
ation of  costs,  the  defendant  claimed  to  be  allowed  the  expense 
of  certain  witnesses  he  had  called  to  speak  to  the  question  of  the 
right  to  bring  water,  as  well  as  to  the  right  to  bring  goods ; 
the  prothonotary,  however,  disallowed  their  expense,  because 
their  evidence  did  not  relate  exclusively  to  the  issue  found  for 
the  defendant.  On  a  motion  to  review  the  taxation  on  this 
ground,  the  Court  of  Common  Pleas  held  that  the  defendant 
was  entitled  to  the  expense  of  those  witnesses,  because  he  was 
entitled  to  the  general  costs  of  the  cause.  L.  C.  J.  Tindal^  in 
giving  judgment,  says,  ''  If  he  (the  defendant)  is  entitled  to 
the  general  costs  of  the  action,  then  he  is  entitled  to  the 
costs  of  those  witnesses  who  were  called  to  establish  the  suc- 
cessful issue,  notwithstanding  they  may  have  given  some  evi- 
dence on  another  issue.  It  is  the  converse  of  the  case  of 
Richards  v.  Cohen,  where  the  plaintiff,  having  succeeded  on 
the  substantial  issue  in  the  cause,  and  the  defendant's  witnesses 
being  as  necessary  for  him  on  that  issue  as  on  an  issue  which 
was  found  for  him,  he  was  held  not  entitled  to  the  costs  of  any 
of  the  witnesses.  Here  the  defendant,  having  substantially 
succeeded  in  the  cause,  he  is  entitled  to  the  costs  of  the  wit- 
nesses who  established  the  issue  in  his  favour,  notwithstanding 
they  spoke  incidentally  on  the  other  issues.'' 

In  the  case  of  Butler^  assignee  of  BakeweU,  a  bankrupt, 
V.  Hobson  (c),  the  declaration  was  in  trover  on  the  possession 

(a)  3  Bing.  N.  C.  534.  pasd,  4 ;  see  ante,  p.  66. 

(h)  Reg.  Qen.  H.  T.,  4  WW.  IV.,  (c)  5  Bing.  N.  C.  128. 

neadiogs  in  Particalar  Actions.   Treo- 
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of  the  plaintiff  as  assignee  of  the  bankrupt.  The  defendant's 
third  plea  was,  that  the  plaintiff  was  not  possessed  of  the  goods 
as  of  his  property  as  assignee,  which  was  traversed.  The  fifth 
plea  alleged  that  the  plaintiff  was  assignee  under  the  commis- 
sion issued  in  1828,  under  which  the  bankrupt  obtained  his 
certificate ;  that  he  entered  into  trade  again,  and  having  the 
goods  in  question  in  his  order  and  disposition,  with  the  consent 
of  the  plaintiff  became  bankrupt  again,  when  a  fiat  was  issued 
against  him,  under  which  the  defendant  was  assignee  and  so 
entitled  to  the  goods.  Upon  this  fifth  plea  there  were  further 
pleadings,  and  an  issue  was  joined  on  the  question  whether 
the  bankrupt's  estate  had,  under  the  second  commission,  paid 
fifteen  shillings  in  the  pound ;  and  ultimately  a  verdict  was 
entered  for  the  defendant  on  the  third  plea,  and  the  jury  were 
discharged  from  giving  any  verdict  on  the  issue  on  the  fifth. 
On  the  taxation  of  costs  the  defendant  claimed  to  be  allowed 
the  expense  of  evidence,  which  it  was  admitted  he  had  adduced 
on  the  issue  on  the  fifth  plea,  but  which  he  contended  was  also 
relevant  to  the  issue  joined  on  the  third.  The  prothonotary 
having  disallowed  those  costs,  the  defendant  obtained  a  rule 
to  show  cause  why  the  taxation  should  not  be  reviewed ;  in 
answer  to  which  it  was  contended  that  the  evidence  having 
been  specifically  adduced  on  the  fifth  issue,  on  which  neither 
party  was  entitled  to  costs,  the  defendant  was  not  entitled  to 
the  expense  of  it,  although  relevant  to  the  third  issue  :  it  was 
also  contended  that  it  was  not  relevant  to  the  third.  The 
Court,  in  giving  judgment,  held  that  part  of  the  evidence 
in  dispute  was  relevant  to  the  third  issue  and  part  was  not,  and 
that  the  defendant  was  entitled  to  the  expense  of  that  part  of 
the  evidence  which  was  relevant  to  the  third  issue,  but  not  to 
the  part  not  relevant ;  and  the  only  inquiry  the  Court  seems 
from  its  judgment  to  have  entered  upon,  was  the  question 
whether  the  evidence  was  relevant  or  not,  assuming  that  if  it 
was,  the  defendant  was  entitled  to  the  expense  of  it.  It 
seems  clear,  however,  that  the  defendant  bona  fidehrovL^t  the 
particiilar  evidence  to  the  trial,  to  prove  the  third  issue  as  well 
as  the  fifth,  and  that  if  the  fifth  had  not  been  on  the  record 
he  would  have  been  provided  with  that  evidence  on  the  third. 
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If  firom  tlie  cases  we  have  mentioned  vre  were  to  deduce  any 
general  role  on  this  subject  it  would  be^  that  the  party  entitled 
to  the  general  costs  of  the  trial  is  entitled  to  the  costs  of  bis 
evidence  on  issues  founds  some  for  him  and  some  against  him, 
although  the  evidence  was  not  applicable  solely  or  exclusively 
to  the  issues  found  for  him ;  and  that  the  party  not  entitled 
to  the  general  costs  is  not  entitled  to  be  allowed  the  expense  of 
audi  evidence^  unless  it  applied  solely  or  exclusively  to  the 
l^eas  found  for  him ;  but  that  this  rule  is  not  universally  trae 
will  very  clearly  appear,  both  firom  reason  and  authority.  The 
rule,  as  we  have  stated  it,  so  far  as  it  is  correct,  proceeds  upon 
this :  that  a  party  who  has  been  guilty  of  what  has  been  called 
orerpleading,  that  is,  pleading  matter  that  is  not  true  in  point 
of  &ct,  shall  not  pay  any  greater  penalty  for  so  doing  than 
vill  place  his  opponent  in  the  same  situation  as  if  the  over- 
pleading  had  not  taken  place,  and  the  opponent  shall  only  be 
pot  in  the  same  position  as  if  the  overpleading  had  not  taken 
place,  and  not  in  a  better  position.  But  if  the  rule,  as  we 
have  stated  it,  were  strictly  adhered  to,  the  one  party  would 
often  pay  a  greater  penalty,  and  the  other  be  put  in  a  better 
position.  To  illustrate  this  by  example,  let  us  suppose  a  de- 
claration which  contains  a  count  for  goods  sold  and  a  count  for 
money  lent,  to  which  the  defendant  pleads  a  plea  denying 
the  debt,  and  on  the  trial  a  verdict  is  found  for  the  plaintiff 
on  the  first  count,  and  for  the  defendant  on  the  second ;  sup- 
pose the  plaintiff  had  but  one  witness  who  proved  goods  sold, 
and  who  also  proved  money  lent;  when  the  plaintiff,  who  has 
the  general  verdict  and  is  entitled  to  the  general  costs,  claims 
to  be  allowed  the  expense  of  this  witness,  is  he  to  be  disallowed 
that  expense  because  he  spoke  to  an  issue  on  which  the  plain- 
tiff finiled?  He  clearly  is  not,  because  the  expense  must  have 
been  incurred  if  the  claim  for  money  lent  had  not  been  set  up^ 
and  if  the  witness  were  disallowed,  the  defendant  would  be 
rdieved  firom,  and  the  plaintiff  made  to  bear,  an  expense  not 
caused  by  the  second  count :  for  in  answer  to  the  important 
inquiry,  '^  Would  that  witness  have  been  brought,  and  would 
the  defendant  have  had  to  pay  the  expense  of  bringing  him,  if 
the  second  count  had  not  been  on  the  record  ?  '^  the  answer 
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must  be  in  the  aflSmiatiye.  But  suppoee  the  plaintiff  had 
brought  two  witnesses :  A.,  who  could  merely  prove  the  supply 
of  goodsj  and  B.^  who  could  proye  the  money  lent;  the  plain- 
tiff would  not  be  entitled  to  the  expense  of  the  latter^  because 
if  the  count  on  which  he  failed  had  not  been  on  the  record,  the 
expense  of  bringing  him  would  not  haye  been  incurred.  Now 
if  the  word  ''solely/'  or  the  word  "  exclusively/'  be  used  with 
reference  to  cases  similar  to  the  example  we  have  given,  the 
rule  we  have  stated  is  perfectly  correct.  But  let  us  vary  a 
little  the  case  we  have  put.  Suppose  the  witness  A.  able  to 
give  dear  and  sufficient  evidence  on  the  count  for  goods  sold, 
which  he  was  brought  to  the  trial  to  speak  to,  and  suppose  B., 
in  addition  to  proving  the  money  lent,  deposes  to  some  fact 
tending  slightly  to  corroborate  A.'s  evidence :  here  B.  gives 
some  evidence  on  the  count  on  which  the  plaintiff  succeeds, 
and  his  evidence  was  not  solely  or  exclusively  applicable  to 
the  count  on  which  the  plaintiff  failed ;  but  assume  it  to  be 
clear  that  if  the  plaintiff  had  not  set  up  his  claim  for  money 
lent,  and  the  count  for  goods  sold  had  been  the  only  one  on 
the  record,  the  plaintiff  would  have  contented  himself  with 
the  evidence  of  A.,  and  would  not  have  brought  B.  to  the 
trial :  is  the  plaintiff  then  entitled  to  the  expeuse  of  bring- 
ing B.  as  a  witness?  Surely  he  is  not,  because  the  second 
count  was  the  sole  cause  of  the  expense  being  incurred. 
If  it  had  not  been  on  the  record,  B.  would  not  have  been 
called,  and  the  defendant  would  not  have  had  to  pay  any 
costs  in  respect  of  him.  The  illustration  we  have  used  is  a 
case  where  the  defendant  has  to  pay  the  general  costs,  but  the 
same  thing  will  apply  where  the  defendant  is  to  receive  them ; 
as,  if  there  be  a  declaration  for  goods  sold  ;  pleas :  1st.  pay- 
ment :  2ndly.  a  set-off ;  the  defendant  failing  on  one,  but  suc- 
ceeding on  the  other,  he  is  entitled  to  the  general  costs.  He 
may  have  called  one  witness  to  prove  both  pleas,  or  two  wit- 
nesses, one  to  prove  each.  We  need  not  go  further  with  this 
illustration,  because  the  reader  can  easily  carry  it  out  in  his 
own  mind  in  analogy  to  the  other. 

It  therefore  appears  that  the  precise  question  is  not,  whether 
evidence  was  solely  or  exclusively  applicable  to  the  issue  or  set 
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of  issnes  found  one  way  or  other  :  but  whether  in  one  case^  if 
the  part  of  the  plaintiff's  claim  on  which  he  fiiiled  had  not 
been  set  up^  and  in  the  other^  if  the  pleadings  on  which  the 
defendant  has  failed  had  not  been  pleaded^  the  expense  of  the 
evidence  would  haye  been  incurred. 

The  rule^  which  we  have  before  said  might  be  deduced  from 
the  cases  referred  to^  is  no  doubt  the  one  generally  acted  on^ 
and  properly  so^  because  it  would  lead  to  the  utmost  incon- 
yenience,  if  the  officers  whose  duty  it  is  to  determine  these 
questions  had  to  enter  in  eyery  case  into  speculations  as  to 
whether  some  particular  eyidence  bore  in  a  particular  degree 
on  certain  issues^  or  whether  in  eyents  which  haye  not  hap- 
pened^ certain  witnesses  would  or  would  not  haye  been  called ; 
and  where  a  party  has  succeeded  in  establishing  a  cause  of 
action  or  a  defence^  probably  justice  does  not^  in  general,  re- 
quire so  minute  an  inyestigation  as  to  his  eyidence,  if  it  be 
clear  that  bon&fide  it  was  releyant  to  the  questions  on  which 
he  succeeded.  Neyertheless,  it  is  undoubtedly  important  that 
the  strict  principle  should  not  be  lost  sight  of,  for  if  once  it 
were  so,  a  plaintiff  or  defendant  might  be  allowed  expenses  of 
supporting  an  unfounded  claim,  or  an  untenable  defence,  on  the 
pretence  that  the  eyidence  was  releyant  to  another  and  a  well- 
founded  claim  or  defence,  in  the  support  of  which,  had  it  stood 
alone,  the  expense  neyer  would  haye  been  incurred ;  or  he 
might  be  depriyed  of  expenses  to  which  he  was  justly  entitled, 
and  that  on  an  equally  fallacious  pretence.  We  shall  now 
proceed  to  notice  the  cases  in  which  the  question  just  discussed 
has  arisen. 

The  case  of  Doe  d.  Smith  and  another  y.  Webber  (a),  was 
an  ejectment  upon  two  demises :  the  first,  of  John  Smith,  the 
second,  of  Hele  Webber  Payne.  The  defendant  was  altoge- 
ther ignorant  of  Smith's  title,  and  went  to  the  trial  unpre- 
pared to  meet  it.  Of  Payne's  title  he  was  not  ignorant,  and 
had  much  eyidence  for  the  purpose  of  meeting  it.  Upon  the 
trial  the  counsel  for  the  plaintiff  abandoned  Payne's  title,  and 
confined  his  eyidence  to  that  of  Smith,  and  made  out  his  case 
on  that  demise.    The  defendant's  counsel  tendered  the  eyi- 

(a)  2  Ad.  ft  E.  448. 
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dence  he  had  brought  Id  answer  to  the  case  made  oat  on  the 
demise  of  Smith,  but  it  was  rejected  as  being  inadmissible  in 
answer  to  Smith's  title.  The  plaintiff  had  a  verdict  on  the 
issue  on  the  demise  of  Smith ;  the  defendant  had  a  verdict  on 
the  issue  on  the  demise  of  Payne.  The  Master,  on  the  taxa- 
tion, having  allowed  the  defendant  the  costs  of  his  evidence  as 
costs  of  the  issue  foimd  for  him,  the  question  whether  he  was 
entitled  to  them  was  brought  before  the  Court  on  a  motion  for 
a  review  of  the  taxation ;  and  it  was  contended  by  the  plain- 
tiff's  counsel,  that  the  fact  of  the  evidence  having  been  ten- 
dered on  the  first  issue  estopped  the  defendant  from  saying 
that  it  did  not  relate  to  both  issues,  and  compared  it  to  a  caae 
where  on  a  single  issue  a  witness  had  been  taken  down  whose 
evidence  was  inadmissible ;  but  the  Court  did  not  yield  to  this 
argument,  but  said  that  the  defendant  could  not  become  liable 
to  the  expense  in  question  from  the  mere  circumstance  of  his 
counsel  attempting  to  apply  the  evidence  to  the  first  demise. 
In  the  judgment  it  is  mentioned  that  the  attorney  for  the 
defendant  swore  that  the  evidence  would  not  have  been  brought 
down  had  the  declaration  been  on  the  single  demise  of  Smith. 
Mr.  Justice  Littledide,  in  his  judgment  on  this  case,  says :  "  It 
does  not  seem  to  me  to  be  correct  to  say  that  the  costs  of  evi- 
dence on  the  issue  on  which  the  defendant  succeeds  must  be 
costs  on  evidence  exclusively  applicable  to  that  issue,  in  order 
to  entitle  him  to  recover  them;''  but  he  does  not  further 
enter  into  the  question,  and  we  have  already  shown  that  the 
learned  Judge  is  right  if  he  merely  means  that  such  a  role 
would  not  be  true  to  the  full  extent ;  for  although  in  Crowtker 
V.  Elwell  (a),  which  was  a  case  in  which  the  plaintiff  was  en- 
titled to  the  general  verdict,  Mr.  Baron  Alderaon^s  judgment 
appears  to  conflict  with  what  was  said  by  Mr.  Justice  LitHe" 
dale ;  yet  there  is  in  truth  no  conflict  if  it  be  considered  that 
Mr.  Baron  Alderson  is  merely  laying  down  a  general  rule, 
which  Mr.  Justice  Idttledale  does  not  admit  to  be  universally 
true.  Mr.  Baron  Alderson  himself  does  not  say  that  there 
can  be  no  exception  to  it,  and  indeed  in  the  case  which  will 
next  be  mentioned  he  recognizes  an  exception.     Mr.  Baron 

(a)  4  M.  &  W.  71. 
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Alderson's  judgment,  in  Crowther  v.  Elwell,  is  in  these  words : 
''If  the  witnesses  were  nsed  to  disprove  the  issues  found  for 
the  plaintiff,  the  defendant  cannot  have  the  costs  of  those  wit- 
nesses; if  they  were  not  used  for  that  purpose,  then  the  de- 
fendant would  be  entitled  to  have  them  allowed.  I  do  not 
understand  the  meaning  of  the  expression  (a)  that  the  wit- 
nesses were  subpoenaed  '  specifically'  with  a  view  to  the  issues 
found  for  the  defendant.  If  the  word  '  solely'  had  been  used 
it  would  have  been  intelligible.  The  only  definite  rule  is  that 
laid  down  by  Bay  ley,  B.,  in  Lardner  v.  Dick  {b),  that  where 
some  issues  are  found  for  the  plaintiff  and  some  for  the 
ddendant,  the  latter  is  not  entitled  to  the  expense  of  his  own 
witnesses,  unless  their  evid^ce  related  exclusively  to  the 
issues  found  for  him.  It  seems  to  me  that  that  is  a  definite 
role.  You  are  seeking  to  introduce  an  indefinite  rule,  which 
is  to  depend  upon  the  intention  of  the  parties  in  subpoenaing 
their  witnesses.'' 

The  correct  view  of  this  subject  is  most  clearly  stated  in  the 
judgment  in  the  case  of  Eades  v.  Everatt  (c).  The  facts  of 
that  case  were  these.  The  action,  which  was  on  the  case,  with 
twenty-three  counts  in  the  declaration,  was  referred  to  an  arbi- 
trator, who  found  for  the  plaintiff  with  100/.  damages  on  eleven 
of  the  counts,  and  for  the  defendants  on  the  other  twelve.  On 
the  taxation  of  the  defendants'  costs  of  the  issues  found  for 
them,  the  Master  allowed  the  expense  of  a  witness  who  was 
called  by  the  defendants,  and  whom  the  arbitrator  certified  to 
have  been  a  material  witness  for  them,  and  that  he  had  given 
evidence  on  certain  of  the  counts  on  which  the  verdict  was 
found  for  them,  and  also  that  he  gave  some  general  evidence 
on  two  of  the  counts  on  which  a  verdict  was  found  for  the 
phdntiff ;  ten  shillings  being  allowed  for  subpoenaLag  him,  and 
9L  \2s.  for  his  expenses.  On  the  part  of  the  plaintiff  a  rule 
was  obtained  to  show  cause  why  the  taxation  should  not  be 
reviewed,  and  the  case  of  Lardner  v.  Dick  was  cited  by  the 
plaintiff's  counsel  as  an  authority  in  his  favour ;  but  the  fol- 

(a)  This  expreflsion  occurred  in  the  Q>)  2C.&M.889;  2DowL333,  S,  C, 

affidayit  used  on  the  part  of  the  de-  (c)  8  Dowl.  687. 

fendBnt. 
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lowing  judgments  were  given  by  Baron  Parke  and  Baron 
Alderson. 

Mr.  Baron  Parke  said : — ^'  I  thinks  looking  fairly  at  the 
object  for  which  this  witness  was  brought  forward^  it  cannot 
be  said  that  the  defendant  is  not  entitled  to  have  the  costs 
allowed  him.  If  the  witness  would  not  have  been  brought 
forward^  except  for  the  introduction  of  those  counts  in  the 
declaration  on  which  he  succeeded^  he  was  substantially  a 
witness  on  those  issues — ^merely  asking  questions  upon  other 
counts  upon  which  he  really  was  not  brought  forward  is 
hardly  sufficient  to  warrant  his  being  considered  as  a  witness 
on  the  latter  counts ;  but  the  Master  reports^  that  not  being 
able  to  satisfy  himself  upon  the  point  he  required  an  affidavit, 
which  was  produced^  that  he  was  subpoenaed  solely  with  the 
view  to  those  counts  on  which  the  defendant  succeeded.^' 

And  Mr.  Baron  Alderson  followed : —  "  The  certificate  of  the 
arbitrator  is  merely  that  the  witness  gave  some  general  evi- 
dence on  two  of  the  issues  found  for  the  plaintiff^  but  does  not 
say  that  it  was  material.'' 

The  same  mode  of  reasoning  appears  to  have  prevailed  in 
the  more  recent  case  of  Welby  v.  JBroion  (a)  in  the  same  Court. 
That  was  an  action  of  debt  on  an  attorney's  bill.  The  de- 
claration contained  counts  for  work  and  materials,  for  work 
and  labour  as  an  attorney,  and  on  an  account  stated.  The 
particulars  claimed  the  sum  of  68/.  lis,  Sd.  on  each  of  the 
counts.  The  pleas  were :  first,  never  indebted ;  secondly, 
the  Statute  of  Limitations ;  and  thirdly,  that  no  signed  bill 
had  been  delivered,  in  pursuance  of  the  statute.  Each  plea 
was  directed  to  the  whole  cause  of  action.  The  plaintiff  re- 
covered on  the  first  issue  18/.  10s,  Sd.,  and  the  defendant  had 
a  verdict  as  to  the  residue ;  the  plaintiff  had  a  verdict  on  the 
second  issue,  and  the  defendant  on  the  third.  It  was  held, 
that  the  defendant  being  entitled  to  the  postea  and  to  the  ge- 
neral costs  of  the  cause,  was  therefore  entitled  to  the  costs  of 
all  witnesses  attending  to  prove  the  third  issue,  whether  their 
evidence  applied  to  any  other  issue  or  not ;  and  that,  as  to  those 
who  attended  only  to  reduce  the  plaintiff's  demand  on  the  first 

(a)  1  Exch.  Rep.  770. 
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iasae,  the  defendant  was  also  entitled  to  the  cost9  in  respect 
of  them,  unless  they  attended  also  to  negative  the  second 
issue  (a).  On  the  other  hand^  it  was  held  that  the  plaintiff 
was  entitled  to  the  costs  of  those  witnesses  who  attended 
solely  to  prove  those  issues  found  for  him ;  that  is  to  say^  his 
demand  of  18/.  10s.  8d.,  under  the  first  issue,  and  also  the 
second  isflue,  both  or  either  of  them. 

This  question  has  been  raised  in  a  recent  case  in  the  Court 
of  Common  Pleas^  where  to  an  action  on  the  money  counts 
the  defendant  pleaded  except  as  to  59/.  I2s,,  never  indebted ; 
second,  except,  &c.,  set-off;  third,  except  ,&c.,  payment ;  and  as 
to  59/.  12«.  payment  into  court;  and  the  plaintiff  joined  issue 
on  the  first  plea,  denied  the  set-off  and  payment,  and  took  the 
59/.  \2s,  out  of  court.  The  first  issue  was  found  for  the  plain- 
tiff and  the  other  two  issues  for  the  defendant.  The  Master 
having  allowed  the  plaintiff  his  costs  and  expenses  as  a  wit- 
ness, the  Court  ordered  the  Master  to  review  his  taxation,  to 
ascertain  whether  the  plaintiff  was  called  to  give  evidence  on 
the  second  and  third  as  well  as  on  the  first  issue ;  and  direct- 
ed, that  if  he  was,  his  expenses  as  a  witness  should  not  be  al- 
lowed (6).  The  only  observation  this  case  caUs  for  is,  that  it 
is  to  be  considered  without  reference  to  the  plea  of  payment 
into  court,  and  that,  prima  faciei  it  would  seem  that  the  plain- 
tiflTs  evidence  would  be  in  support  of  the  first  issue  alone, 
and  that  he  woiild  not  have  been  called,  in  the  first  instance 
at  least,  to  negative  the  other  issues,  the  onus  of  proving 
which  lay  on  the  defendant ;  but  Mr.  Justice  Maule  is  report- 
ed to  have  expressed  an  opinion  that  the  plaintiff  would  have 
been  called  to  give  evidence  on  the  issues  found  against  him, 
if  he  was  called  to  prove  that  a  larger  debt  ever  existed  than 
that  covered  by  the  pleas  of  payment  and  set-off. 

On  the  whole,  therefore,  the  correct  rule  on  this  subject 
may  be  stated  thus :  where  the  expense  of  evidence  applicable 
to  different  issues,  some  found  for  one  party  and  some  for 
another,  or  to  issues  found  distributively,  is  claimed  by  the 

(a)  See  this  ca«e  noticed,  as  to  this  (i)  Clothier  v.  Gann,  22  L.  J.,  C.P. 

pomt,  anie,  p.  52,  and  see  Oravati  y.       98. 
AHwood,  1  Bail  Coart  Canes,  27. 
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party  entitled  to  the  general  ooets^  lie  is  entitled  to  be  allowed 
that  expense  unless  it  be  clear  that  the  evidence  wonld  not 
have  been  brought  if  the  issue  on  which  he  failed  had  not  been 
on  the  record;  and  where  the  expense  of  such  evidence  is 
claimed  by  the  party  not  entitled  to  the  general  costs^  but  to 
the  costs  of  issues  only^  it  ought  not  to  be  allowed  unless  it  be 
clear  that  if  the  issues  found  against  the  party  claiming  it  had 
not  been  on  the  record^  the  evidence  would  have  been  brought 
notwithstanding.  The  words  "  if  it  be  clear/*  are  here  used 
advisedly,  for  if  it  be  left  in  doubt,  the  party  who  has  either 
substantiated  a  real  cause  of  action  or  successfully  resisted  an 
unfounded  one,  in  other  words  the  party  who  becomes  enti- 
tled to  the  general  costs,  ought  not  to  be  deprived  of  any  ex- 
pense fairly  incurred  in  establishing  his  case,  or  which  there 
is  a  fair  reason  for  believing  was  so  incurred. 

Where  a  defendant  by  his  pleadings,  in  addition  to  the 
general  issue,  traverses  a  fact  alleged  in  the  declaration,  which 
is  involved  in  the  general  issue,  and  the  verdict  is  for  him  on 
the  general  issue,  and  for  the  plaintiff  on  the  particular  tra- 
verse, the  defendant  is  not  entitled  to  the  costs  of  witnesses 
called  to  disprove  the  fact  traversed,  but  the  plaintiff,  on  the 
other  hand,  is  entitled  to  the  costs  of  witnesses  in  support 
of  the  allegation,  as  being  costs  of  an  issue  found  for  him. 
Thus,  in  an  action  on  the  case,  for  deceitfully  warranting  that 
a  ship  was  fit  for  a  particular  purpose,  she  not  being  so,  the 
defendants  pleaded,  1st,  not  guilty;  and  2Ddly,  a  denial  of  the 
unfitness  of  the  ship  for  the  purpose  alleged ;  and  there  was  a 
verdict  for  the  defendant  on  the  first  issue,  and  for  the  plaintiff 
on  the  second,  the  jury  being  of  opinion  that  the  ship  was 
unfit,  but  that  the  defendants  did  not  know  this  when  they 
made  the  representation.  It  was  held,  that  the  defendants 
were  not  entitled  to  be  allowed  their  costs  of  witnesses  to 
prove  the  fitness,  but  that  the  plaintiffs  were  entitled  to  their 
costs  of  witnesses  to  prove  the  unfitness  {a).  It  was  contended 
that  the  defendants,  having  a  verdict  on  the  plea  of  not  guilty, 
must  recover  their  costs  as  to  all  the  matters  comprehended  in 
it;   that  the  complaint  which  the  plea  was  intended  to  an- 

(a)  Daniel  v.  Sony,  4  Q.  B.  59. 
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swer  was  one  and  entire,  and  could  not  be  dissected^  and  it 
made  no  difference  that  another  plea  was  put  on  the  record 
on  which  the  plaintiffs  had  succeeded :  but  Patteson,  J.,  in 
detiyering  his  judgment^  said^  '^  If  there  had  been  no  issue 
bat  on  the  plea  of  not  guilty,  there  being  only  one  complaint 
in  the  declaration  and  one  issue  joined^  and  the  plaintiffs 
had  fidled  on  the  scienter,  I  do  not  say  that  that  issue  could 
have  been  divided  so  as  to  give  them  any  costs :  yet  that 
would  have  been  an  injustice,  many  of  their  witnesses,  proba- 
biy,  haying  been  called  wholly  for  the  purpose  of  proving  the 
unfitness.  But  here  the  defendants  have  put  a  distinct  issue 
on  the  record,  raising  the  question  of  fitness ;  and  on  that  they 
have  failed.  That  being  so,  I  cannot  say  that  the  plaintiflb 
shall  not  have  their  costs  of  proving  the  unfitness,  an  expense 
which  might  perhaps  have  been  avoided  if  the  defendants  had 
traversed  the  scienter  only.  Here  the  defendants  are  asking 
for  costs  of  witnesses  called  to  prove  what  they  have  evidently 
fidled  in  proving.'^  Lord  Denman,  C.  J.,  in  giving  his  judg- 
ment, observed  that  ^^  the  defendants  in  their  pleading  might 
have  said,  substantially,  '  True  it  is  that  the  ship  was  unfit  to 
be  classed  as  we  had  stated,  but  we  committed  no  fraud.'  Con- 
fining themselves  to  that  issue,  they  would  have  been  entitled 
to  all  their  costs.'' 

In  direct  support  and  confirmation  of  this  case,  is  that 
of  Nicholson  v.  Dyson  {a).  The  action  was  brought  by  the 
assignees  of  a  bankrupt,  and  the  declaration  contained  two 
counts,  charging  the  defendant  with  negligence  as  an  attor- 
ney. It  alleged  that  the  defendant  had  accepted  a  defective 
title  to  certain  leasehold  premises,  intended  to  be  purchased 
by  the  bankrupt,  the  alleged  defects  of  title  being  specially  set 
oat.  The  defendant  pleaded  not  guilty  to  the  whole  declara- 
tion, and  also  a  plea  denying  the  bankruptcy.  He  further 
pleaded  eleven  pleas  to  the  first  count  of  the  declaration, 
the  last  of  them  being  a  plea  of  the  Statute  of  Limitations, 
and  ten  pleas  to  the  second  count  of  the  declaf  ation.  Several 
of  the  pleas  were  traverses  of  the  specific  defects  of  title  alleged 
in  the  declaration,  and  one  of  the  pleas  to  each  count  alleged 

(a)  11  M.  &  W.  596. 
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that  the  defendant^  before  the  completion  of  the  purchase^  folly 
explained  the  defects  of  title  to  the  bankrupt.  At  the  trials 
a  yerdict  waA  taken  for  the  plaintiffs^  subject  to  a  reference,  in 
the  usual  terms  as  to  costs.  By  his  award,  the  arbitrator 
directed  the  verdict  to  be  entered  for  the  defendant  on  the 
issue  joined  on  the  plea  of  not  guilty,  and  also  on  the  issue 
joined  on  the  replication  to  the  plea  of  the  Statute  of  limit- 
ations pleaded  to  the  first  count;  and  on  the  remaining 
twenty-two  issues  he  directed  the  verdict  to  be  entered  for  the 
plaintiflb.  On  the  taxation  of  costs,  the  Master  refused  to 
allow  to  the  defendant  the  costs  of  any  of  his  witnesses  but 
One,  on  the  ground  that  they  were  witnesses  to  those  facts 
only  which  were  put  in  issue  by  the  several  pleas  which  were 
found  for  the  plaintiffs.  A  rule  was  afterwards  obtained  by 
the  defendant,  calling  on  the  plaintifib  to  show  cause  why  the 
Master  should  not  review  his  taxation,  on  the  ground  that  the 
matters  put  in  issue  by  the  special  pleas  were  in  fact  also  pat 
in  issue  by  the  plea  of  not  guilty,  and  also  that  the  Mastor 
was  mistaken  in  determining  that  the  evidence  of  some  of  the 
witnesses  was  applicable  solely  to  the  issues  found  for  the 
plaintiffs.  As  it  appeared,  with  reference  to  the  last  point, 
that  the  Master  was  misinformed  as  to  the  particular  facts 
which  the  witnesses  were  called  to  speak  to,  the  rule  was 
made  absolute,  but  Mr.  Baron  Parke  in  giving  judgment  said, 
'^  The  Master  is  to  allow  costs  to  the  defendant  on  so  much  of 
the  general  issue  as  the  witnesses  on  his  part  "were  called  to 
prove,  and  on  which  he  succeeded,  but  he  is  not  to  allow  to 
the  defendant  the  costs  of  so  much  of  the  general  issue  as  is 
involved  in  the  special  pleas  found  for  the  plaintiffs.  The  last- 
mentioned  costs  are  to  be  allowed  to  them.''  And,  per  Aider' 
son,  B.,  "  The  rule  is  this :  with  respect  to  the  costs  of  the 
witnesses,  which  are  applicable  solely  to  issues  found  for  the 
plaintiffs,  they  are  entitled  to  costs ;  where  such  costs  are 
applicable  to  issues  on  which  the  defendant  has  succeeded,  he 
is  entitled  to  costs.  Upon  so  much  of  the  general  issue  as  is 
contained  in  the  special  pleas,  the  defendant  has  failed,  and 
the  plaintiffs  have  succeeded ;  therefore  the  defendant  is  not 
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entitled  to  the  costs  relating  thereto.    The  Master  should 
treat  the  general  issue  as  distributive/' 

The  principle^  therefore,  upon  which  ihe  Master  had  pro- 
ceeded was  affirmed  by  the  Court,  and  the  case,  therefore,  is  to 
be  considered  with  respect  to  the  main  question,  as  if  tbe  rule 
for  reviewing  the  taxation  had  been  dischai^ed. 


CHAPTEK  VL 

or   COSTS,   WHXEE   THBEE  AAS    ISSI7XS  OF   LAW. 

Beporb  the  statute  of  4  &  5  Anne,  c.  16,  allowing  double 
pleading,  a  plaintiff  who  had  judgment  on  demurrer  was  en- 
titled to  his  costs,  under  the  Statute  of  Gloucester  (a),  be- 
cause he  recovered  damages ;  and  it  has  never  been  doubted 
that  he  was  so  entitled  where  he  so  succeeded  as  to  part  of 
his  cause  of  action,  although  the  defendant  succeeded  in  de- 
fending himself  as  to  other  part  of  it.  After  double  pleading 
was  allowed,  a  plaintiff  might  have  judgment  in  his  favour  on 
demurrer  as  to  some  of  the  defendant's  pleas ;  and  yet,  other 
pleas  being  established  by  the  defendant,  the  plaintiff  might 
recover  no  damages.  In  that  case,  the  plaintiff  was  entitled 
to  the  costs  of  the  demurrer  under  the  statute  of  4  Anne,  c. 
16,  s.  5  (A). 

It  seems  the  better  opinion,  that  before  the  statute  8  &  9 
Will.  III.  c.  11,  a  defendant  was  not  entitled  to  costs  where  he 
had  judgment  on  demurrer  (c),  and  that  by  that  statute  he 
for  the  first  time  became  entitled  to  costs  in  that  case. 

The  2nd  section  of  that  statute,  after  reciting  that  "  foras- 
much as  for  want  of  a  sufficient  provision  by  law  for  the  pay- 
ment of  costs  of  suit,  divers  evil-disposed  persons  are  encouraged 
to  bring  frivolous  and  vexatious  actions,"  enacts,  "that  if  any 
person  shall  commence  or  prosecute  in  any  court  of  record,  any 

(a)  Com.  Dig.  tit.  "CoBte,"  A.  Ij      edit.  136;  Duberley  v.  Page,  2  T.  B. 
Oilh.  C.  P.  266.  891. 

(6)  Orwnkow  ▼.  lUley,  Bttrnes,  3rd  (c)  HnUock,  2nd  edit.  p.  144. 
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action^  plaint^  or  suit^  wherein  upon  any  demurrer^  either  by 
plaintiff  or  defendant^  demandant  or  tenant^  judgment  ahalL 
be  given  by  the  Court  against  such  plaintiff  or  demandaat^ 
the  defendant  or  tenant  shall  have  judgment  to  recover  his 
costs^  and  have  execution  for  the  same  by  capias  ad  satisfo' 
ciendum,  fieri  facias,  or  elegit/' 

According  to  the  construction  put  by  the  Courts  upon  this 
statute^  it  did  not  give  the  defendant  his  costs  in  the  three 
following  cases : — 

1 .  Where  he  succeeded  on  a  demurrer  in  establishing  a  pies 
in  abatement  (a).  2.  Where  the  action  was  one  in  which  the 
plaintiff  would  not  have  had  costs  if  he  had  obtained  judg- 
ment (b) .  3.  Where  the  demurrer  adjudged  in  the  defend- 
ant's favour  went  only  to  part  of  the  cause  of  action,  the 
plaintiff  succeeding  on  the  residue  (c).  But  since  those  de- 
cisions^ the  statute  3  &  4  Will.  IV.  c.  42,  has  passed^  by  sect. 
34  of  which  it  is  enacted,  "  That  where  judgment  shall  be  given 
either  for  or  against  a  plaintiff  or  demandant,  or  for  or  against 
a  defendant  or  tenant,  upon  any  demurrer  joined  in  any  action 
whatever,  the  party  in  whose  favour  such  judgment  shall  be 
given  shall  also  have  judgment  to  recover  his  costs  in  that 
behalf/'  And  now  the  Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76,  provides,  sect.  81,  "  that  the  costs  of  any  issue, 
either  of  fact  or  law,  shall  follow  the  finding  or  judgment 
upon  such  issue,  and  be  adjudged  to  the  successful  party, 
whatever  may  be  the  result  of  the  other  issue  or  issues.''  It 
will  be  proper  to  consider  how  far  these  provisions  have  altered 
the  law  on  this  subject. 

The  reasons  given  in  the  above  case  of  Thomas  v.  JUoyd  (d), 
for  not  allowing  a  defendant  costs  when  he  pleads  in  abate- 
ment, and  his  plea  is  held  good  on  demurrer,  are  thus  stated 
by  the  Court :  "The  stat.  8  &  9  Will.  III.  c.  11,  s.  2,  extends 
only  to  demurrers  in  bar,  and  not  in  abatement,  because  it 
speaks  of  suits  which  are  vexatious,  which  does  not  appear  to 
the  Court  on  pleas  in  abatement ;  but  on  demurrers  in  bar, 

(a)  Thomas  y.  Idoyd,  1  SaUc.  194 ;       1  H.  Black.  530. 
Hullock,  2nd  edit.  p.  146.  (c)  AHley  v.  Young,  2  Btirr.  1232. 

(h)  Thrale  v.   BUhop  of  London,  (d)  1  Salk.  194. 
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where  tlie  Court  sees  the  merits  of  the  caiue,  it  does;  and 
it  would  be  very  hard  if  the  defendant  should  have  costs 
against  the  plaintiff  in  such  a  case^  when  the  plaintiff  could 
hare  none  against  the  defendant^  though  he  should  have  had 
judgment  quod  respondeat  ouster.^'  It  is  difficult  to  see  the 
force  of  the  latter  reason;  for  where  there  has  been  a  judg- 
ment qmd  respondeat  ouster ^  on  a  plea  in  abatement  being 
hdd  bad  on  demurrer^  there  seems  to  be  no  reason  why^  if  the 
plaintiff  ultimately  succeeds  in  the  action,  he  should  not  be 
entitled  to  the  costs  of  the  demurrer  as  part  of  the  general 
costs  of  the  cause.  There  seems  to  be  more  force  in  the  former 
reason,  that  the  plea  in  abatement  not  being  a  plea  to  the 
merits,  it  does  not  follow  from  its  being  upheld,  that  the  plain- 
tiff's suit  was  vexatious.  Now  it  is  to  be  observed  that  there 
is  no  recital  in  the  3  &  4  Will.  IV.  c.  42,  s.  34,  to  show  that 
the  enactment  is  directed  against  vexatious  actions ;  and  as  it 
expressly  gives  the  same  remedy  to  both  plaintiff  and  defend- 
ant, and  as  the  case  is  undoubtedly  within  the  words  of  the 
statute,  it  will  probably  be  held,  that  where  a  plea  in  abate- 
ment is  held  good  upon  demurrer,  the  defendant  will  be  en- 
titled to  judgment  for  his  costs ;  and  on  the  other  hand,  where 
it  is  held  bad,  and  there  is  a  judgment  of  respondeat  ouster ^  the 
plaintiff  will  be  entitled  to  his  costs  of  the  demurrer.  It  may 
be  observed,  that  the  above  question  does  not  appear  to  be 
materially  affected  one  way  or  the  other  by  the  Common  Law 
Procedure  Act,  15  &  16  Vict.  c.  76,  the  81st  section  of  which, 
already  mentioned,  not  being  more  comprehensive  in  this 
respect  than  the  3  &  4  Will.  IV.  c.  42,  s.  34. 

The  second  case  to  which  the  statute  8  &  9  Will.  III.  c.  II, 
s.  2,  was  held  not  to  apply,  is  where  the  action  was  one  in 
which  the  plaintiff  would  not  have  had  costs  if  he  had  ob- 
tained judgment.  It  would  seem  as  if  the  Courts  had  done 
some  violence  to  the  language  of  the  statute  in  coming  to  this 
determination :  but  upon  the  statute  of  3  &  4  Will.  IV.  c.  42, 
8.  34,  without  reference  to  the  15  &  16  Vict.  c.  76,  it  is  ap- 
prehended there  can  be  no  doubt,  that  in  all  actions  the  plain- 
tiff or  demandant,  defendant  or  tenant,  is  entitled  to  his  costs 
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where  he  succeeds  upon  demurrer  (a).  The  words  ''in  any 
action  whatever''  seem  to  admit  of  no  other  construction, 
although  it  might  have  led  to  this  incongruity  in  some  actions 
then  pending,  that  in  the  same  action  in  which  either  party 
would  be  entitled  to  his  costs  if  he  succeeded  on  demurrer,  he 
was  not  entitled  to  his  costs  if  he  succeeded  on  issues  of  fact. 

The  third  case  which  has  been  mentioned  is,  where  the 
demurrer  adjudged  in  the  defendant's  favour,  only  answered 
part  of  the  cause  of  action,  and  the  plaintiff  succeeded  on  the 
residue.  With  respect  to  this  point  there  seems  to  be  nothing 
in  the  statute  3  &  4  Will.  IV.  c.  42,  s.  84,  to  give  the  defend- 
ant his  costs  which  was  not  also  in  the  statute  8  &  9  Will.  III. 
c.  11,  s.  2.  In  the  former  statute  the  words  are  ''  any  action 
whatever,"  in  the  latter  "any  action;"  the  word  ''whatever" 
rather  indicates  that  the  statute  is  intended  to  extend  to  other 
actions  than  the  former  statute  extended  to,  but  seems  to  have 
no  bearing  upon  the  point  now  under  discussion  ;  and  there- 
fore, if  the  case  of  Astley  v.  Younff  {b)  be  well  decided,  it  would 
seem  that  the  case  now  in  question  was  unprovided  for  until 
the  Common  Law  Procedure  Act  passed,  and  the  defendant 
not  entitled  to  his  costs  of  the  demurrer  to  part.  It  is  appre- 
hended, however,  that  if  the  question  could  now  arise,  Astley  v. 
Younff  would  not  be  supported.  If  this  view  be  correct,  it 
would  seem  that  costs  were  provided  for  in  all  cases  where  a 
party  succeeded  on  a  demurrer  in  an  action,  whether  that  de- 
murrer involved  the  whole  or  only  part  of  the  cause  of  action; 
and  with  respect  to  future  proceedings,  the  language  of  the  15 
&  16  Vict.  c.  76,  that  the  costs  of  any  issue,  either  of  fact  or 
of  law,  shall  follow  the  finding  or  judgment  upon  such  issue 
and  be  adjudged  to  the  successful  party,  whatever  may  be  the 
result  of  the  other  issue  or  issues,  seems  to  remove  aU  doubt 
on  the  point. 

It  was  at  one  time  contended  (c),  that  where,  under  the 
statute  4  Anne,  c.  16,  s.  5  {d),  the  defendant  pleaded  several 

(a)  See  per  Parke,  B.,  in  deliYering      See  also  Ch'eenkow  y.  Ihley,  Barnes, 
the  judgment  of  the  Court  in  Oregory      186. 

▼.  Duke  of  Brunstoick,  3  C.  B.  493.  (d)  See  the  words  of  the  aecUon, 

(b)  2  Burr.  1232,  ante,  p.  86.  atUe,  p.  19. 

(c)  DuberUg  ▼.  Page,  2  T.  K.  391. 
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pleas^  some  of  which  ware  held  bad  on  demurrer^  but  issues  of 
&ct  being  joined  on  others  going  to  the  whole  cause  of  action, 
the  defendant  afterwards  had  a  verdict  on  those  issues,  the 
plaintiff  was  not  entitled  ta  the  costs  of  the  demurrers,  the 
defendant  haying  the  general  judgment,  because  the  plaintiff 
argued  the  demurrers  before  trying  the  issues  of  fact,  and 
thereby  incurred  an  expense  which  would  have  been  unneces-* 
sary  if  the  issues  of  fact  had  been  tried  first ;  and  it  was  con- 
tended, that  under  the  discretion  of  the  Court,  spoken  of  in  the 
statute,  the  Court  might  refuse  the  plaintiff  any  costs  of  the 
demurrers ;  but  the  Court  held  that  the  plaintiff  was  entitled 
to  the  costs  of  the  demurrers,  and  Mr.  Justice  BtMeTy  in 
giving  judgment,  thos  states  his  reasons:  ^^  Before  this  Act  of 
Parliament  only  one  plea  could  be  pleaded,  when  records  were, 
of  coarse,  less  expensive  than  they  are  at  present.  The  mean- 
ing of  the  Legislature  in  passing  that  Act  was,  that  though 
they  would  grant  an  indulgence  to  a  defendant  by  permitting 
him  to  plead  several  pleas,  yet  it  should  not  be  prejudicial  to 
the  plaintiff;  and  therefore  the  costs  of  double  pleadings  are 
by  the  statute  left  in  the  discretion  of  the  Court.  Then  it  is 
material  to  consider,  whether,  under  this  clause  of  the  Act,  the 
quantum  of  the  costs  only  is  left  to  the  discretion  of  the  Court, 
or  whether  a  discretion  is  vested  in  them  whether  they  will 
or  will  not  allow  any  costs  at  all,  I  am  of  opinion  that  on 
this  clause  the  plaintiff  is  entitled  to  costs,  and  that  the  quan- 
tum oxAy  is  in  the  discretion  of  the  Court.  The  form  of  enter- 
ing the  judgment  for  costs  in  all  cases  states  it  to  be  by  the 
discretion  of  the  Court,  but  that  is  only  as  to  the  quantum. 
With  regard  to  the  latter  part  of  this  clause,  if  a  verdict  had 
been  found  for  the  plaintiff  on  the  issues,  prima  facie  he  would 
have  been  entitled  to  costs :  and  I  have  never  known  any 
instance  of  a  Judge  at  Nisi  Prius  certifying  in  fetvour  of  the 
party  pleading  double,  when  the  issues  on  those  pleadings  are 
fouiiQ  i^ainst  him ;  for  it  is  but  just  that  the  party  who  has 
created  that  expense  should  pay  it.  Then  it  is  said  that  the 
plaintiff  should  not  have  argued  the  demurrer  till  after  the 
issues  bad  been  tried,  in  order  to  avoid  the  expense  of  the 
demurrer ;  but  that  argument  is  not  well  founded,  because  an 
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expense  is  immediately  incurred  by  the  pleadings.  The  plain- 
tiff had  a  right  to  argue  the  demurrer  either  before  or  after 
the  trial.  I  have  always  thought  that  it  is  better  to  argue  it 
before  the  trials  because  a  demurrer  may  put  an  end  to  the 
whole/' 

Not  only  is  a  plaintiff  who  succeeds  on  a  demurrer  entitled 
to  the  costs  as  well  under  the  statute  of  Anne^  as  under  the 
3  &  4  Will.  IV.  c.  4&,  8.  84 ;  but  there  must  be  a  judgment 
on  the  demurrer  for  costs,  although  he  may  not  be  entitled 
to  damages.  To  a  declaration  in  case  for  a  conspiracy,  the 
defendants  pleaded  several  pleas,  one  of  which  was  demurred 
to.  The  demurrer  was  determined  by  the  Court  in  favour  of 
the  plaintiff,  a  venire  was  awarded  to  try  the  issues  in  fact 
and  assess  damages  on  the  judgment  on  demurrer.  The  jury 
found  the  issues  of  fact  for  the  defendants,  but  there  was  no 
assessment  of  damages  on  the  judgment  on  demurrer,  nor  was 
any  judgment  for  the  plaintiff  thereon  entered  upon  tilie  re- 
cord, and  judgment  was  entered  for  the  defendants,  with  costs 
of  suit.  On  error  brought  on  this  judgment  it  was  contended, 
as  to  the  point  in  question,  that  there  could  be  no  assessment 
of  damages  by  the  jury  for  the  plaintiff  on  the  issues  in  law, 
where  they  found  for  the  defendants  on  a  plea  of  not  guilty; 
and  that,  with  respect  to  the  costs  of  the  demurrer,  the  Court 
of  error  would  assume  that  all  had  been  rightly  done  in  the 
court  below,  and  that  those  costs  had  been  taxed  and  allowed 
to  the  plaintiff;  but  it  was  held,  that  by  the  4  &  5  Anne,  c 
16,  and  the  3  &  4  Will.  lY.  c.  42,  the  plaintiff  was  entitled  to 
a  judgment  for  costs,  and  that  it  was  impossible  for  the  Court, 
in  the  absence  of  any  averment  on  the  record  to  warrant  that 
assumption,  to  take  notice  that  the  plaintiff  had  had  those 
costs  allowed  by  way  of  deduction  out  of  the  general  costs 
given  to  the  defendants.  As  the  writ  of  error  was  brought  by 
the  plaintiff  below,  and  justice  would  not  be  done  by  simply 
reversing  the  judgment,  the  plaintiff  being  entitled  to  have  a 
judgment  in  his  favour  on  the  demurrer  (the  costs  of  which 
might  exceed  the  defendants'  costs  of  the  cause),  and  as,  on 
the  other  hand,  it  was  necessary  to  give  judgment  on  every 
part  of  the  record,  the  Court  directed  the  new  judgment  to  be 
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for  the  plaintiff  for  the  costs  on  the  demurrer^  and  for  the  de- 
^Ddaiits  on  the  iasues  found  for  them  (a). 

Now^,  howeyer,  error  cannot  be  brought  for  any  error  in  a 
judgment  with  respect  to  costs  {b),  but  the  Court  in  which  the 
judgment  was  given,  may,  on  application,  amend  the  judg- 
ment. 

The  question  which  arose  where  a  defendant  succeeded  upon 
a  demurrer  going  to  the  whole  cause  of  action,  and  there  were 
abo  issues  of  hot  upon  all  of  which  the  plaintiff  obtained 
a  verdict  with  contingent  damages,  has  been  already  dis- 
cussed (c),  and  is  only  referred  to  here  because  the  fact  of  an 
issae  of  law  being  joined  gave  rise  to  it ;  and  the  right  to  the 
general  costs  of  the  trial,  where  the  cause  is  really  decided 
upon  demurrer,  has  also  been  treated  of  elsewhere  {d) . 

The  following  cases  upon  points  connected  with  the  subject 
of  this  chapter  may  be  properly  mentioned  here,  but  the 
general  question  as  to  the  costs  of  amendments,  as  well  on 
demurrer  as  on  other  proceedings,  will  be  considered  in  a  sub- 
sequent part  of  the  work. 

In  the  case  of  Baden  v.  Flight  (e)  the  plaintiff  declared  in 
covenant  on  a  lease  for  two  quarters'  rent,  which  became  due 
on  the  26th  March  1836.  The  defendant  pleaded  two  pleas, 
one  of  which  was  that  no  quarters'  rent  ending  the  25th  March 
1836  then  became  due ;  this  plea  the  plaintiff  demurred  to,  and 
on  argument  judgment  was  given  for  him ;  he  afterwards,  how- 
ever, obtained  a  Judge's  order  for  leave  to  amend  his  declara- 
tion on  payment  of  costs,  and  amended  it  by  withdrawing 
his  daim  for  the  second  quarter's  rent ;  the  defendant  then 
obtained  a  rule  to  show  cause  why  the  Judge's  order  should 
not  be  set  aside  on  the  ground  that  it  did  not  give  the  defend- 
ant the  costs  of  the  demmrer,  which  it  was  contended  ought 
to  have  been  part  of  the  conditions  on  which  the  plaintiff 
should  have  been  allowed  to  make  the  particular  amendment 
he  did  make ;  but  the  Court  held  that  the  defendant  was  not 

(a)  Qregortf  ▼.  Duke  of  BrwumcJe,  (c)  Ante,  p.  28. 

3  C.  B.  481.  (i)  Ante,  p.  88. 

{b)  Plauting    Rules,   H.  T.   1858,  (e)  4,  Bing.  N.  C.  86 ;  6  Dowl.  117, 

Hale  27.  S.  C. 
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entitled  to  such  cofits^  and  said  that  judgment  having  been 
given  against  the  defendant^  he  was  liable  to  pay  the  costs  of 
the  plea  and  demurrer;  that  the  plaintiff  had  done  him  a 
favour^  by  reUeving  him  fix>m  the  payment  of  those  costs ; 
and  that  there  was  no  pretence  for  the  defendant's  seeking 
to  receive  any  at  the  hands  of  the  plaintiff;  and  the  role 
was  discharged. 

In  the  case  of  Burdon  v.  Flower  (a)^  which  was  an  action  of 
trespass^  the  defendant  pleaded  not  guilty  and  a  justification. 
The  latter  plea  was  demurred  to^  and  on  the  ailment  judg- 
ment was  given  for  the  plaintiff.  The  cause  afterwards  went 
to  trial  on  the  plea  of  not  guilty^  and  at  the  trial  a  juror  was 
withdrawn  by  consent.  A  rule  was  afterwards  obtained  to 
show  cause  why  the  plaintiff  should  not  be  at  liberty  to  enter 
up  judgment  for  himself^  so  as  to  obtain  the  costs  of  the  de- 
murrer ;  but  it  was  held  that  he  could  have  no  such  remedy 
without  the  consent  of  the  defendant,  and  he  refused  to  give 
his  consent.  If  the  plaintiff  in  a  case  of  this  kind  means  to 
insist  on  the  costs  of  the  demurrer,  he  ought  to  stipulate  ex- 
pressly for  their  payment  at  the  time  he  agrees  to  withdraw  a 
juror.  In  the  above  case  it  seems  the  plaintiff  consented  to 
withdraw  a  juror,  because,  from  an  intimation  of  the  Judge,  he 
did  not  expect  a  verdict  which  would  carry  costs.  If  he  had 
tried  the  cause,  and  recovered  less  than  40«.  and  the  Judge  had 
not  certified  under  Lord  Denman's  Act,  the  plaintiff  would,  it 
seems,  have  been  entitled  to  the  costs  of  the  demurrer  (6). 
But  now,  without  a  certificate,  under  the  County  Court  Acts, 
in  cases  affected  by  those  Acts,  he  would  not  be  entitled,  under 
such  circumstances,  to  the  costs  even  of  the  demurrer  (c). 
Whether  the  Common  Law  Procedure  Act  (15  &  16  Vict, 
c.  76)  affects  this  question  seems  to  be  a  matter  worthy  of 
consideration.  That  statute  (sect.  81)  enacts,  as  already 
shown,  that  the  costs  of  any  issue,  either  of  £Eict  or  of  law,  shall 
follow  the  finding  or  judgment  upon  such  issue,  and  be  ad- 
judged to  the  successful  party,  whatever  may  be  the  result  of 

(a)  7  DowL  786.  2  D.  &  L.  622,  8.  C, 

(b)  Poole  ▼.    Grantham,  8  Soott,  (c)  Abbey  r.  Dale,  21  L.  J.  (N.  S.), 
N.  R.  722 ;  14  L.  J.  (N.  S.),  C.  P.  24;      C.  P.  107.    See  Chapter  IX.  poH. 
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the  other  issue  or  issues.  Now  the  costs  of  an  issue  of  law 
caxinot  be  determined  independently  of  the  issues  of  fact^  if 
the  question  whether  a  plaintijOT  is  to  receive  his  costs  of  the 
former^  is  to  depend  on  the  verdict  as  to  the  latter.  If^  on  the 
other  hand,  it  he  said  that  the  above  section  of  the  Common 
Iiaw  Procedure  Act  appUes  onlj  to  such  actions  as  are  prO' 
perly  brought  in  the  superior  courts,  still  the  difficulty  is  not 
removed,  for  the  question  whether  the  action  is  so  properly 
brought  can  only  be  determined  by  the  result  of  the  issues  of 
fiEtct,  and  indeed  may  never  be  raised  at  all ;  for  if  the  verdict 
on  the  issues  of  fact  should  be  for  the  defendant,  the  plaintijBP 
would  be  entitled  to  his  costs  of  the  demurrer  (a),  although 
the  facts  might  be  such  that  if  the  plaintiff  had  succeeded  in 
obtaining  a  verdict  on  the  issues  of  &ct,  he  would  not  have 
been  entitled  to  costs  of  either  the  issues  of  fact  or  law. 

It  may  be  observed,  in  concluding  this  chapter,  that  the 
Common  Law  Procedure  Act;  which  empowers  (sect.  80)  either 
party,  by  leave  of  the  Court  or  a  Judge,  to  plead  and  demur 
to  the  same  pleading  at  the  same  time,  and  provides  that  it 
shall  be  in  the  discretion  of  the  Court  or  a  Judge  to  direct 
which  issue  shall  be  first  disposed  of,  will  probably  give  rise 
to  questions  of  costs :  the  62nd  of  the  Rules  of  Practice  o 
Hilary  Term,  1853  (d),  seems,  however,  to  make  some  provi- 
sion on  this  subject. 


CHAPTER  VII. 

OF   COSTS,   WHERE   THEKE   AAB    SEVERAL   DEFENDANTS. 

Although  the  statutes  23  Hen.  VIII.  c.  15,  and  4  Jac.  I.  c.  3, 
were  passed  in  order  to  give  costs  to  defendants,  it  was  held, 
that  under  them  a  plaintiff  was  not  Uable  to  pay  costs  to  a  de- 
fendant who  had  a  verdict,  provided  he  obtained  a  verdict 
against  another  defendant  in  the  action,  the  Court  construing 
those  Acts  only  to  extend  to  the  case  of  a  verdict  or  judgment 

(a)  See  amie,  p.  85.  (i)  Ante,  p.  17. 
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for  all  the  defendants  in  a  suit  (a).  This  was  remedied  in  some 
degree  by  the  statute  8  &  9  Will.  III.  c.  11^  s.  1,  bj  which  it 
was  enacted^  ''That  where  several  persons  shall  be  made  de- 
fendants to  any  action  or  plaint  of  trespass^  assault^  false  im- 
prisonment, or  ejectione  firma,  and  any  one  or  more  of  them 
Bhall  be  upon  the  trial  thereof  acquitted  by  verdict,  every  f)erson 
or  persons  so  acquitted  shall  have  fCnd  recover  his  costs  of  suit, 
in  like  manner  as  if  a  verdict  had  been  given  against  the  plain- 
tiff, and  acquitted  all  the  defendants ;  unless  the  Judge  before 
'whom  such  cause  shall  be  tried  shall  immediately  after  the 
trial  thereof,  in  open  court,  certify  upon  the  record,  under  his 
hand,  that  there  was  a  reasonable  cause  for  the  making  such 
person  or  persons  a  defendant  or  defendants  to  such  action  or 
plaint.*' 

This  statute,  however,  operated  only  as  a  partial  remedy ; 
for  it  was  decided  that  it  did  not  extend  to  actions  on  the 
case  (a),  nor  to  leplevin  (&),  and  one  or  more  of  several  de- 
fendants for  whom  the  verdict  passed  in  such  an  action  (others 
having  a  verdict  against  them)  had  no  remedy  for  costs  until 
the  passing  of  the  statute  3  &  4  Will.  IV.  c.  42. 

The  evil  did  not  exist  in  actions  ex  contractu,  because  in 
such  actions  the  plaintiff  was  bound,  as  against  each  defendant, 
to  make  out  the  liability  of  all ;  and  therefore  in  general,  if 
there  was  a  verdict  for  one  defendant,  there  must  have  been 
a  verdict  for  all. 

Now  by  the  statute  3  &  4  Will.  IV.  c.  42,  s.  32,  it  is  enacted, 
''  That  where  several  persons  shall  be  made  defendants  in  any 
personal  action,  and  any  one  or  more  of  them '' — "  upon  the 
trial  of  such  action  shall  have  a  verdict  pass  for  him  or  them, 
every  such  person  shall  have  judgment  for  and  recover  his 
reasonable  costs,*'  unless  ''  the  Judge  before  whom  such  cause 
shall  be  tried,  shall  certify  upon  the  record,  under  his  hand, 
that  there  was  a  reasonable  cause  for  making  such  person  a 
defendant  in  such  action.*' 

Previous  to  the  passing  of  this  statute  it  was  held,  in  cases 
within  the  8  &  9  Will.  III.  c.  11,  s.  1,  that  where  two  de- 

(a)  Dibdin  y.   Cooke,    2  Strange,  (b)  Murray  v.  NichoU,  6  Bing.  530; 

1005.  Iitffh  V.  Wordsworth,  3  Burr.  1284. 
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fendants  defended  jointly,  one  of  whom  was  acquitted,  and  the 
other  had  a  verdict  against  him,  the  defendant  who  was  ac- 
quitted was  only  entitled  to  410s.  in  the  shape  of  costs  (a).  The 
reason  given  appears  to  have  been,  that  as  the  defendants  had 
pleaded  joiatly,  it  would  be  making  the  plaintiff  pay  the  costs 
of  the  defendant  who  was  not  acquitted,  to  allow  increased 
costs  to  the  defendant  who  was.  It  is  to  be  observed,  that 
this  would  be  a  sufficient  and  satisfactory  reason,  provided 
the  defendant  against  whom  the  verdict  passed  had  alone  em- 
ployed the  attorney,  and  the  defendant  who  was  acquitted  was 
not  liable  either  to  the  attorney  or  to  his  co-defendant  for  the 
costs  of  the  defence  or  any  share  of  them ;  but  if  the  two  de- 
fendants jointly  employed  the  attorney,  they  would  both  be 
hable  to  him  for  the  costs  of  the  defence,  and  as  between  them- 
selves each  would  have  to  pay  a  moiety.  In  such  a  case,  there- 
fore, it  would  be  unjust  that  the  defendant  who  was  acquitted 
should  not  be  allowed,  as  against  the  plaintiff,  that  portion  of  the 
joint  costs  which  he  was  liable  to  pay.  But  besides  this,  the 
Court,  in  the  case  of  Hughes  v.  Chitty  (&),  seem  to  have  ad- 
mitted that  if  the  defendants  had  defended  separately,  the  one 
acquitted  would  have  been  entitled  to  his  costs,  and  therefore, 
because  they  join  in  one  defence  and  so  the  plaintiff  is  only 
called  on  for  one  half  of  what  he  would  have  to  pay  if  they 
had  defended  separately,  the  plaiutiff  is  to  pay  nothing,  or 
at  least  only  the  nominal  sum  of  40^.,  according  to  the  de- 
cision of  that  case.  These  reasons  were  urged  to  the  Court 
of  Exchequer  in  a  subsequent  case  (c),  and  the  Court  yielded 
to  the  force  of  them,  and  directed  the  Master  to  allow  the  de- 
fendant who  was  acquitted  in  that  case  an  aliquot  portion  of 
the  costs  incurred  in  the  joint  defence,  on  satisfying  the  Master 
that  he  was  not  indemnified  by  the  other  defendants  who  had 
failed  in  the  action,  and  therefore  was  really  liable  to  pay  his 
portion  of  the  costs.  This  ruling  has  since  been  followed 
in  other  cases  (rf) .     In  one  of  them  {Norman  v.  Climenson,)  the 

(a)  Bughee  y.  ChUisf,  2  M.  &  SeL  333;    Starling  y.    Cozens,   Id  446; 

172.  Gambrell  v.  The  Sari  of  FaUnotOh, 

(ft)  Supra.  6  Ad.  ib  E.  408;    Norman  y.   Cli- 

(e)  QriffUhe  y.  Kgnaeton,  2  Tyr.  meneon,  4i  Soott,  N.  R.  785;  1  Dowl. 

767.  N.  S.  718,  A  C. ;  Alderson  y.  JFau- 

{d)  ChigUhs  Y.  Jonee,  2  C.  U,  &R,  to//,  2  D.  & L.  127. 
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Master  was  to  inquire  whether  the  defendant  who  was  ac* 
quittied  was  indemnified  by  the  other  defendants.    In  the  case 
of  Starling  v.  Cozens  {a),  the  inquiry  the  Master  was  directed 
to  make  was^  whether  the  attorney  was  employed  by  the  de- 
fendants who  were  acquitted ;  but  the  substantial  thing  to  be 
ascertained  in  such  cases  is^  whether  the  acquitted  defendant  is 
really  liable  to  pay  a  share  of  the  costs  of  the  defence ;  and  if 
he  is  noty  whether  that  be  from  his  being  indemnified  by  the 
other  defendants^  or  from  his  not  joining  in  the  retainer  of  the 
attorney^  he  can  have  no  claim  on  the  plaintiff^  having  been 
put  to  no  costSj  although  it  is  perhaps  necessary  in  the  judg- 
ment to  award  him  a  nominal  sum  for  costs.    The  way  in 
which  the  rule  is  laid  down  in  the  later  cases  {b)  is^  that  jprim^ 
facie  the  successful  defendant  is  to  be  allowed  an  aliquot  part 
of  the  joint  costs,  unless  the  Master  is  satisfied  that  some 
smaller  proportion  should  be  allowed  by  reason  of  special 
circumstances.     The  special  circumstances  alluded  to,  it  is 
apprehended,  are  circumstances  showing  that  the  successful  de- 
fendant himself  is  not  liable  to  pay  an  entire  aliquot  part  of  the 
joint  costs.     But  besides  being  allowed  his  aliquot  part  of  the 
joint  costs,  the  successful  defendant  is  sometimes  entitled  to  be 
allowed  something  in  addition.     He  may  have  been  obliged  to 
incur  some  separate  costs ;  for  instance,  he  may  have  had  wit- 
nesses whose  evidence  went  to  his  defence  alone,  and  did  not 
touch  the  case  of  the  other  defendants.     Such  separate  costs, 
therefore,  ought  not  to  be  brought  into  the  general  bill  of  which 
the  defendant  is  to  be  allowed  an  aliquot  part,  but  after  the 
aliquot  part  of  the  general  bill  is  ascertained,  the  separate  costs 
should  be  added  to  it,  and  the  aggregate  allowed  as  the  defend- 
ant's costs  (c).     In  the  above-mentioned  case  of  Starlings. 
Cozens  J  there  were  four  defendants,  defended  by  the  same  at- 
torney jointly ;  three  were  acquitted,  and  one  was  convicted. 
The  Master  having  refused  to  allow  the  three  defendants  who 

(a)  2  C.  M.  &  R.  445 ;  4  L. J.  (N.S.),  {o)  QHffUlu  y.  K^naston,  2  Tyr. 
Exch.  223.  767 ;  Cain  v.  Adams,  6  L.  J.  (N.S.), 

(b)  QambreU  ▼.  The  Earl  <^  Fal-  K.B.  262 ;  mdley  ▼.  Earrit,  2  L.  J. 
ntouih,  6  Ad.  <k  E.  403;  Norman  v.  (N.S.)  Exch.  89 ;  OambreU\,  The  Earl 
CUmeneon,  4  Soott,  N.  R.  736 ;  1  of  Falmouth ;  Norman  v.  CHmeneon, 
Dowl  N.  S.  718,  S.  C.  fupra. 
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were  acqnitted^  their  costs^  it  was  contended^  on  behalf  of  the 
plaintiff^  on  a  role  which  was  obtained  to  review  the  taxation, 
that  thej  were  not  entitled  to  be  allowed  costs,  because  it  did 
not  appear  that  they  employed  the  attorney,  or  had  incurred 
any  costs ;  but  Baron  Parke,  in  delivering  the  judgment  of  the 
Court,  says,  ''It  must  be  taken  prima  facie  that  all  the  de- 
fendants employed  the  attorney  to  defend  the  action,  and  they 
would  consequently  all  incur  a  portion  of  the  expenses,  and 
they  would  therefore  each  be  entitled  to  a  fourth  of  the  costs 
of  the  defence/^  The  Court,  however,  in  directing  the  tax- 
ation to  be  reviewed,  said  that  the  Master  must  inquire 
whether  the  attorney  was  employed  by  the  defendants  who 
were  acquitted ;  by  which  it  is  presumed  they  meant,  whether 
those  defendants  joined  in  retaining  or  employing  the  attorney. 
In  such  cases  as  have  just  been  treated  of,  the  defendant  there- 
fore who  claims  costs  must,  it  seems,  satisfy  the  Master  that  he 
has  himself  become  liable  to  the  attorney  or  otherwise  for  the 
portion  of  costs  he  claims  from  the  plaintiff,  the  proper  mode 
of  doing  which  will  probably  be  by  stating  the  fact  of  the  joint 
retfdner  in  the  affidavit  of  increase. 

In  Aldergon  v.  Waistell  (a),  the  action  was  trespass  for 
assault  and  battery,  brought  against  a  father  and  son.  The  son, 
who  was  a  minor,  appeared  by  his  father  as  guardian,  and  plead- 
ed not  guilty.  The  father  appeared  by  attorney,  and  pleaded 
two  special  pleas.  A  verdict  having  passed  against  the  father, 
and  in  favour  of  the  son,  upon  taxation  the  Master  allowed  to 
the  son  only  a  guinea  for  the  attorney's  expenses  for  attending 
the  trial  at  Liverpool,  and  only  the  expenses  of  three  sheets  of 
the  brief,  the  same  brief  including  the  defence  of  both  the  de- 
fendants, and  he  refused  to  allow  any  mileage  for  the  attorney's 
expenses  in  travelling  from  Richmond  in  Yorkshire,  where  the 
assault  took  place,  and  near  to  which  he  resided,  to  Liverpool. 
The  Master  also  refused  to  allow  the  moiety  of  a  witness's  ex- 
penses, who  was  called  to  prove,  amongst  other  facts  applicable 
to  the  joint  defence,  a  conversation  with  the  plaintiff,  in  which 
he  spoke  of  the  younger  defendant  as  not  having  been  con- 
cerned in  the  assault.     A  rule  was  afterwards  obtained  in  the 

(a)  2  D.  A  L.  127;  13  L.  J.  (N.  S.),  Q.  B.  264. 
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Bail  Courts  and  made  absolute,  for  a  review  of  the  taxation^ 
except  as  to  the  expenses  of  the  brief.  Mr.  Justice  Wighiman 
said^  "  It  seems  to  me  that  the  matter  should  be  referred  back 
to  the  Master,  with  respect  to  the  expenses  of  the  attorney  and 
the  costs  of  the  witness.  I  do  not  say  how  much  he  should 
allow  in  respect  of  these  expenses.  I  do  not  say  he  should 
allow  half  of  the  witness's  expenses,  nor  need  he  allow  half 
of  the  attorney's  expenses.  Primi  fade^  however,  the  suc- 
cessful defendant  is  entitled  to  the  half.  I  will  not  interfere 
with  the  expenses  of  the  brief 

If  one  or  more  defendants  defend  by  one  attorney,  and 
others  by  another,  and  the  defendants  who  employ  the  one 
attorney  are  successful,  but  those  who  defend  by  the  other  have 
a  verdict  against  them,  the  successful  defendants  are  entitled 
to  the  whole  of  their  costs  (a)  ;  but  it  sometimes  happens, 
that  where  several  defendants  are  sued,  although  the  defence 
of  all  is  really  conducted,  and  intended  to  be  conducted,  by 
one  attorney,  they  appear  by  separate  attorneys,  either  without 
any  sufficient  reason,  or  for  the  purpose  of  increasing  costs, 
and  with  the  view  of  each  defendant  bringing  in  a  separate  bill 
of  costs  in  the  event  of  succeeding.  Where  this  appears,  the 
Court  will  not  allow  the  plaintiff  to  be  charged  as  with  separate 
bills  of  costs,  but  the  Master  in  that  case  must  tax  as  if  there 
were  but  one  attorney  employed,  and  one  bill  of  costs  brought 
in  (i).  If  several  defendants  defend  honh  fide  by  different 
attorneys,  but  at  the  trial  join  in  delivering  one  brief  and  em- 
ploying one  counsel,  and  one  defendant  succeeds  and  one  fiEuIs, 
the  successful  defendant  is  entitled  to  the  whole  of  his  costs, 
exclusive  of  brief  and  counsel's  fees,  and  to  a  half  of  those  (c). 

In  a  case  in  which  there  were  two  defendants  who  succeeded 
in  the  action  and  became  entitled  to  judgment  {d)y  it  was 
doubted  by  the  Court  of  Queen's  Bench  whether  there  could 
be  separate  taxations  and  separate  awards  of  their  costs  in 

(a)  (7rj2^;^  y.  JbM«,  2  C.  M.  <k  B.  M.859;  6  L.  J.  (N.  S.),  K.  B.  253. 
333 ;  6  L.  J.  (N.  S.)»  Bxch.  267.  (c)  BwrthoUmeui  v.  Stephens,  5  H. 

(h)  Namtjf  T.  Kenrick  and  another,  &W.386;7I>owL806;8L.  J.(K.S.), 

2  DowL  334;    OambreU  ▼.  The  Sari  Ezoh.  250,  8.  C. 
qfFalm<mth,^Ad.AE.4iOS}  6N.&  (d)  Diekener.  Jaroi8,l^B.&C.B28, 
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tbe  judgment ;  and  a  snbeeqn^it  case  in  the  Court  of  Com- 
mon Pleas  (a)  gave  coimtenanoe  to  the  doubt.     The  cases 
which  were  cited  to  the  Court  of  Queen's  Bench  are  two  cases 
from  Strangers  Reports  (b),  the  effect  of  which  seems  to  be^  that 
where  several  defendants  have  succeeded  in  an  action^  and  have 
judgment  for  their  costs^  the  plaintiff  may  pay  those  costs 
to  any  one  of  the  defendants  he  may  select.    Now  if  several 
defendants  have  judgment  in  an  action^  and  consequently  are 
entitled  to  their  costs^  there  can  be  no  objection  (they  assent- 
ing) to  the  judgment  awarding  the  whole  of  the  costs  in  one 
som^  to  which,  therefore,  quoad  the  plaintiff,  they  become 
jointly  entitled ;  and  it  follows  that  the  plaintiff  may  pay  the 
whole  to  any  one  of  them.    This  seems  to  be  the  extent  the 
eases  in  Strange  can  be  taken  to  prove ;  but  if  two  successful 
defendants  have  b(m&  fide  employed  different  attorneys,  and 
therefore  have  become  entitled  to  entirely  separate  and  distinct 
eoets,  one  to  one  sum,  and  the  other  to,  probably,  a  different 
sum,  there  is  nothing  in  any  of  the  statutes  giving  defendants 
eoets,  to  prevent  eadi  defendant  having  a  separate  award  in 
the  judgment,  of  the  amount  to  which  he  is  entitled ;  and  it 
has  been  held,  tiiat  where  there  are  several  defendants  who 
defend  separately,  and  obtain  a  verdict  generally,  the  costs  of 
all  need  not  be  taxed  at  the  same  time  (c).     In  the  judg- 
ment of  Mr.  Justice  Bayley,  in  the  before-mentioned  case  in 
the  Queen's  Bench,  of  Dickene  v.  Jarvis  {d),  he  suggests  that 
it  would  be  a  hardf^ip  upon  the  plaintiff,  because  he  would  be 
subject  to  a  separate  execution  by  each  defendant.    It  is  not 
dear  that  this  is  any  hardship  at  all,  because  he  may  prevent 
it  by  doing  what  he  ought  to  do,  viz.  by  paying  the  costs  as 
soon  as  the  allocatur  is  given ;  but  the  hardship  on  the  other 
side  would  be  substantial  and  grievous ;  for,  in  the  first  place, 
if  there  is  to  be  but  one  award  of  costs  and  one  execution, 
which  defendant's  attorney  is  to  issue  the  execution,  if  they 
cannot  (which  is  very  probable)  agree  between  themselves? 

(a)  SmUhv.CanipbeU,eBiDg.eZ7.      (N.  S.^  Exch.  287;  2L.H.&P.868, 

(b)  Jordan  ▼.  Harper,  1  Strange^      8,  C. 

616;  I>v%  ▼.  TUo,  %  Stnmge,  1208.  (S)  hB,k.  C.  628. 

(c)  Bmrfard  ▼.  Qr^Jim,  20  L.  J. 
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In  the  next  place^  if  a  gross  8um  be  awarded  for  the  costs  of 
both  defendants,  the  plaintiff  may  no  donbt  pay  the  whole 
amount  to  either ;  and  supposing  the  defendant  to  whom  he 
chooses  to  pay  the  amount,  to  be  dishonest  and  perhaps  insbl- 
yent,  the  other  defendant  may  entirely  lose  his  costs,  although 
the  plaintiff  is  of  ability  to  pay  them,  and  indeed  has  paid  them. 
This  reason  alone  seems  suJBGicieut  to  show  that  there  ought  to 
be  a  separate  award  to  each  defendant  of  his  separate  costs,  if 
he  for  any  sufficient  reason  requires  it.  It  is  not  the  practice 
of  the  Masters  invariably  to  give  one  allocatur  for  the  gross 
amount  of  all  the  defendant's  costs.  They  generally  do  so, 
indeed,  where  all  the  defendants  are  defended  by  one  attorney, 
but  where  the  defendants  are  defended  by  separate  attorneys, 
as  many  allocaturs  are  given  as  there  are  different  attorneys 
bringing  in  bills ;  and  the  practice  also,  it  is  believed,  has  been 
to  have,  in  the  judgment,  separate  awards  of  the  amount  of 
each  allocatur  in  favour  of  the  respective  defendants  for  whose 
cost,  it  is  given.  This  wiU,  in  meet  instances,  answer  Uie 
convenieuoe  of  the  case,  and  seems  to  be  the  correct  mode  to 
pursue.  With  respect  to  the  case  of  Smith  v.  Campbell  (a), 
which  has  heea  alluded  to,  it  is  not  very  clearly  reported,  but 
the  facts  appear  to  have  been  these : — ^It  was  an  action  of 
assumpsit,  in  which  there  were  three  defendants ;  two  of  them 
appeared  and  pleaded  by  one  attorney,  and  the  third  by 
another  attorney.  The  two  appeared  by  counsel  at  the  trial, 
and  made  a  defence,  in  which  they  succeeded.  There  was 
therefore  a  verdict  for  all  the  defendants,  although  the  third, 
who  had  become  insolvent,  did  not  make  any  defence,  and  did 
not  appear  on  the  trial.  The  attorney  for  the  two  defendants 
proceeded  to  tax  his  costs,  judgment  was  signed,  and  those 
costs  paid;  the  third  d^endant  afterwards  obtained  a  rule  nisi 
for  the  prothonotary  to  review  his  taxation  and  allow  him  his 
costs;  cause  was  shown,  and  L.  C.  J.  Tlndal  delivered  judg- 
ment to  the  effect  that  the  applicant  had  the  opportunity  of 
obtaining  his  costs,  if  he  had  chosen  to  exert  himself  when  the 
judgment  was  signed  and  the  costs  paid  to  his  co-defendants ; 
but  that  he  had  no  right  to  prejudice  the  plaintiffs  by  a  second 

(a)  6  Binff .  687. 
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demand^  and  that  the  ground  of  complaint^  if  any^  was  against 
his  own  attorney;  and  the  rule  was  discharged.  In  this  case^ 
it  seems  to  have  been  assumed  on  all  hands  that  there  should 
have  been  but  one  aUoccdur  and  one  award  in  the  judgment^ 
of  a  gross  sum  for  the  costs  of  all  three  defendants ;  but  the 
case  itself  shows  the  injustice  such  a  course  might  have  been 
the  cause  of.  The  costs  of  the  defendant  who  did  not  appear 
at  the  trial  must  have  been  trifling  compared  with  the  costs 
of  the  other  defendants :  he  was  insolvent ;  and  supposing  the 
allocatur  had  been  given  for  a  gross  sum  for  all  three  defend- 
ants^ the  plaintiff  might  have  paid  the  whole  to  the  insolvent 
defendant^  and  left  the  others  to  obtain  their  money  from  him 
as  they  could.  It  is  probable  that  the  prothonotary  gave  his 
allocatur^  and  that  judgment  was  signed  as  for  the  costs  of  all 
the  defendants^  instead  of  giving  it  as  for  the  costs  of  the  two 
defendants  only,  which  would  have  been  the  proper  course, 
and  afterwards  another  allocatur  might  have  been  given  for 
the  costs  of  the  other  defendant. 

In  a  case  in  which  the  plaintiff  obtained  a  verdict  against 
one  defendant,  but  failed  as  to  the  two  others  {a),  the  Court 
of  Common  Pleas  held  that  the  costs  of  the  two  defendants 
were  to  be  deducted  from  the  damages  and  costs  recovered  by 
the  plaintiff,  without  regard  to  the  plaintiff^s  attome}r's  lien. 
It  does  not  appear  in  the  report  of  the  case  whether  the  three 
defendants  de&nded  jointly ;  but  upon  its  authority  the  Court 
of  Queen's  Bencji  subsequently  held  that  the  right  of  set- 
off extended  to  a  case  where  the  defendants  appeared  and 
pleaded  separately  and  by  several  attornies  (£).  Mr.  Justice 
Patteson  said  that  neither  this  case  nor  the  one  in  the  Com- 
mon Pleas  had  anything  to  do  with  the  Rule  of  Court  (c),  as 
that  rule  contemplated  only  the  case  where  the  parties  are  the 


(a)  Oeorge  v.  EUton,  1  Bing.  N.  C. 
613 ;  8  DowL  419 ;  4  L.  J.  (N.S.),  C.  P. 
167. 

(b)  Zees  ▼.  B^gue,  8  A.  &  E.  707; 
6  N.  &  M.  340. 

(<?)  H.  T.  2  Win.  IV.  r.  93,  (since 
annolled  and  re-established  in  the  same 
words  by  the  Practice  Roles,  H.  T. 
1853  rule  63),  which  is  in  these  terms : 


"  No  set-off  of  damages  or  costs  between 
parties  shall  be  allowed  to  the  preju- 
dice of  the  attorney's  lien  fbr  costs  in 
the  particular  suit  against  which  the 
set-off  is  sought;  provided  neverthe- 
les,  that  interlocutory  costs  in  the  same 
suit,  awarded  to  the  adverse  party, 
may  be  deducted." 
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tame.  Still  it  is  difficult  on  general  principles  to  go  along 
with  the  last-mentioned  decision^  for  it  is  not  in  truth  a 
set-off  at  all,  as  the  two  demands  are  not  either  l^ally 
or  eqxdtaUy  between  the  same  putiea.  A«umiiig,  how- 
ever,  the  decision  to  be  correct  to  the  full  extent,  it.  is  ap- 
prehended that  the  Master  is  not  in  such  a  case  to  set  off  the 
costs  as  a  matter  of  course,  for  the  defendants  who  are  entitled 
to  costs  may  object  to  it(a),  and  choose  to  look  to  the  plaintiff 
for  their  costs  instead  of  looking  to  their  co-defendant.  Where 
such  a  set-off  is  allowed  it  is  apprehended  that  the  proper 
entry  of  the  judgment  will  be  for  the  full  amount  of  the  costs 
of  both  parties  (b),  and  that  the  set-off,  as  in  the  ordinary  case 
of  cross  actions,  will  not  affect  the  award  of  costs  in  the  judg- 
ment, but  is  something  independent  of  it  and  subsequent  to  it* 
In  the  two  cases  which  have  just  been  cited  this  seems  to  have 
been  overlooked,  and  the  application  was  for  the  Master  to 
deduct  the  defendant's  costs. 

Where,  in  a  cause  standing  for  trial,  the  plaintiff  obtains 
leave  to  amend  by  striking  out  the  names  of  some  of  the  de- 
fendants on  payment  of  costs,  the  remaining  defendants 
having  liberty  to  plead  de  novo,  the  defendants  whose  names 
are  struck  out  are  entitled  to  their  entire  costs  of  the  cause, 
but  the  remaining  defendants  are  only  entitled  to  the  costs  of 
the  day,  if  any,  because  their  general  costs  remain  as  costs  in 
the  cause,  and  follow  the  fate  of  the  trial  (c)  ^  In  that  case 
the  defendants  whose  names  remained  on  the  record  aft^- 
wards  paid  money  into  court,  which  the  plaintiffs  accepted 
in  discharge  of  the  action;  and  it  was  held  dAt  the  plaintiffs 
were  not  entitled  to  any  costs  subsequait  to  the  original  pleas 
of  the  defendants,  but  that  the  defendants,  on  the  other  hand, 
were  entitled  to  their  costs  of  the  former  pleas  and  of  the 
subsequent  proceedings,  on  the  ground  that  they  would  have 
succeeded  at  the  trial  on  account  of  the  joinder  of  the  other 
defendants  (d). 

(a)  Norman  y.  CUndnsan,  4  Soott»  (c)  Jackson  y.  Nunn,  4  Q.  B.  209. 

N.  B.  736;  1  DowL  N.  S.  718,  8.  C.  (<Q  See  this  case  tattbep,poH  (Pay- 

(h)  Oregofy  Y.  Duke  qf  Srunnoick,  ment  into  Orort). 
8  C.  B.  481. 
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By  statute  3  ft  4  Will.  lY.  c.  42,  s.  8,  it  is  enacted,  that  ''no 
plea  in  abatement  for  the  nonjoinder  of  any  person  as  a  co- 
defendant,  shall  be  allowed  in  any  court  of  common  law,  unless 
it  diall  be  stated  in  such  plea  that  such  person  is  resident 
within  the  jurisdiction  of  the  Court,  and  unless  the  place  of 
residence  of  such  person  shall  be  stated  with  convenient  cer- 
tainty in  an  affidavit  verifying  such  plea  '/*  and  sect.  10  enacts, 
''that  in  all  cases  in  which,  after  such  plea  in  abatement,  the 
plaintiff  shall,  without  having  proceeded  to  trial  upon  an  issue 
thereon,  commence  another  action  against  the  defendant  or 
defendants  in  the  action  in  which  such  plea  in  abatement  shall 
have  been  pleaded,  and  the  person  or  persons  named  in  such 
plea  in  abatement  as  joint  contractors,  if  it  shall  appear  by  the 
pleadings  in  such  subsequent  action,  or  in  the  evidence  at  the 
trial  thereof,  that  all  the  original  defendants  are  liable,  but 
that  one  or  more  of  the  persons  named  in  such  plea  in  abate- 
ment, or  any  subsequent  plea  in  abatement,  are  not  liable  as  a 
<^ntracting  party  or  parties,  the  plaintiff  shall  nevertheless  be 
entitled  to  judgment,  or  to  a  verdict  and  judgment,  as  the  case 
may  be,  against  the  other  defendant  or  defendants  who  shall 
appear  to  be  liable ;  and  every  defendant  who  is  not  so  liable 
shall  have  judgment,  and  shall  be  entitled  to  his  costs  as 
against  the  plaintiff,  who  shall  be  allowed  the  same  as  costs  in 
the  cause  against  the  defendant  or  defendants  who  shall  have 
so  pleaded  in  abatement  the  nonjoinder  of  such  person; 
provided  that  any  such  defendant  who  shall  have  so  pleaded 
in  abatement  shall  be  at  liberty  on  the  trial  to  adduce  evi- 
dence of  the  liability  of  the  defendants  named  by  him  in  such 
plea  in  abatement.''  And  now  the  Common  Law  Procedure 
Act,  15  &  16  Vict.  c.  76,  after  providing  for  amending  the  pro- 
cess after  a  plea  in  abatement  for  nonjoinder  of  any  person  as 
a  co-defendant,  adopts  the  substance  of  the  above  provision  of 
the  3  &  4  Will.  IV.,  and  enacts  (sect.  39),  that  "  in  all  cases 
after  such  plea  in  abatement  and  amendment,  if  it  shall  appear 
upon  the  trial  of  the  action  that  the  person  or  persons  so  named 
in  such  plea  of  abatement  was  or  were  jointly  liable  with  the 
original  defendant  or  defendantij,  the  original  defendant  or 
defendants  shall  be  entitled  as  against  the  plaintiff  to  the  costs' 
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of  sacli  plea  in  abatement  and  amendment ;  but  if  at  such  trial 
it  shall  appear  that  the  original  defendant  or  any  of  the  original 
defendants  is  or  are  liable^  but  that  one  or  more  of  the  persons 
named  in  such  plea  in  abatement  is  or  are  not  liable  as  a  con- 
tracting party  or  parties,  the  plaintiff  shall  nevertheless  be 
entitled  to  judgment  against  the  other  defendant  or  defendants 
who  shall  appear  to  be  liable ;  and  every  defendant  who  is  not 
BO  liable  shall  have  judgment^  and  shall  be  entitled  to  his  costs 
as  against  the  plaintiff,  who  shall  be  allowed  the  same,  together 
with  the  costs  of  the  plea  in  abatement  and  amendment,  as 
costs  in  the  cause  against  the  original  defendant  or  defendants 
who  shall  have  so  pleaded  in  abatement  the  nonjoinder  of  such 
person ;  provided  that  any  such  defendant  who  shall  have  so 
pleaded  in  abatement  shall  be  at  liberty  on  the  trial  to  adduce 
evidence  of  the  liability  of  the  defendants  named  by  him  in  sucli 
plea  in  abatement''  {a). 


CHAPTER  VIII. 


OF  THE  LIMITATION  OP  COSTS  BY  PARTICULAB  STATUTES. 
WHERE  THE  DAMAGES  RECOVERED  ARE  UNDER  40tf. 

To  the  plaintiff's  right  to  costs  imder  the  Statute  of 
Gloucester^  some  exceptions  or  restrictions  have  been  intro^ 
duced  by  subsequent  statutes.  The  first  ^  these  is  the 
statute  43  Eliz.  c.  6^  s.  2^  which  was  passed  '^  for  avoiding 
the  infinite  number  of  small  and  trifiing  suits  commenced  or 
prosecuted  in  the  courts  at  Westminster  (which  by  due  course 
of  the  laws  of  this  realm  ought  to  be  determined  in  inferior 
courts  in  the  country)^  to  the  intolerable  vexation  and  charge 
of  her  Highness'  subjects." 

It  enacts^  that  "if,  upon  any  action  personal  to  be  brought 
in  any  of  her  Majesty's  courts  at  "Westminster,  not  being  for 
any  title  or  interest  of  lands,  nor  concerning  the  freehold  or  in- 
heritance of  any  lands,  nor  for  any  battery,  it  shall  appear  to 
the  Judges  for  the  same  court,  and  so  signified  or  set  down  by 

(a)  See  also  the  Bankrapt  Act,  12  &,      Chapter  XXII.)  and  the  Comity  Conii 
13  Vict.  c.  106,  s.  107,  (noticed  poH,      Exteninon  Act,  18  &  14  Vict.  c.  61,  s.  19. 
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tbe  Justices  before  whom  the  same  shall  be  tried,  that  the  debt 
or  damages  to  be  recovered  therein^  in  the  same  courts  shall  not 
amount  to  the  sum  of  40«.  or  above^  that  in  every  such  case 
the  Judges  and  Justices  before  whom  any  such  action  shall  be 
pursued^  shall  not  award  for  costs  to  the  party  plaintiff  any 
greater  or  more  costs  than  the  sum  of  the  debt  or  damages  so 
recovered  shall  amount  unto^  but  less^  at  their  discretions/' 

By  statute  21  Jac.  I.  c.  16,  s.  6,  it  was  enacted,  ''That  in 
aD  actions  upon  the  case  for  slanderous  words^  to  be  sued  or 
prosecuted  by  any  person  or  persons^  in  any  the  courts  of 
record  at  Westminster^  or  in  any  courts  whatsoever  that  hath 
power  to  hold  plea  of  the  same,  if  the  jury  upon  the  trial  of 
the  issue  in  such  action,  or  the.  jury  that  shall  inquire  of  the 
damages^  do  find  or  assess  the  damages  under  40«.,  then  the 
plaintiff  or  plaintiffs  in  such  action  shall  have  and  recover 
only  so  much  costs  as  the  damages  so  given  or  assessed 
amount  unto,  without  any  further  increase  of  the  same;  any 
law,  statute,  custom^  or  usage  to  the  contrary  in  any  wise  not- 
withstanding." 

Under  the  statute  of  Elizabeth  the  plaintiff  was  not  deprived 
of  his  full  oosts^  unless  the  Judge  who  tried  the  cause  gave  the 
certificate  prescribed  by  the  statute.  It  was  therefore  left  in 
his  discretion  to  grant  or  refuse  such  costs.  At  one  time  it 
was  thought  that  this  statute  only  extended  to  cases  in  which 
the  action  coiUd  have  been  brought  in  the  old  County  Court ; 
but  it  was  decided  that  there  was  no  such  restriction^  and  that 
it  applied  to  all  actions  where  less  than  40«.  were  recovered^ 
with  the  exceptions  contained  in  the  Act  itself  (a). 

In  consequence  of  the  Judges  seldom  or  never  exercising  the 
discretionary  power  vested  in  them  by  this  statute,  it  was  en- 
acted, by  22  &  23  Car.  II.  c.  9,  s.  136,  that ''  in  all  actions  of 
trespass,  assault  and  battery,  and  other  personal  actions, 
wherein  the  Judge  at  the  trial  of  the  cause  shall  not  find  and 
certify  under  his  hand,  upon  the  back  of  the  record,  that  an 
assault  and  battery  were  sufiiciently  proved  by  the  plaintiff 
against  the  defendant,  or  that  the  freehold  or  title  of  the  land 
mentioned  in  the  plaintiff's  declaration  was  chiefly  in  question, 

(a)  Da»d  v.  Sexton,  3  T.  R.  37. 
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the  plaintiff  in  such  action^  in  case  the  jury  shall  find  t&e 
damages  to  be  under  the  value  of  40$.,  shall  not  recover 
or  obtain  more  costs  of  snit  than  the  damages  so  foond  shall 
amoimt  nnto :  and  if  any  more  costs  in  any  such  action  shall 
be  awarded,  the  judgment  shall  be  void,  and  the  defendant  is 
hereby  acquitted  of  and  from  the  same,  and  may  have  his 
action  against  the  plaintiff  for  such  vexatious  suit,  and  recover 
bis  damages  and  costs  of  such  his  suit  in  any  (tf  the  said  courts 
of  record'*  (a). 

Notwithstanding  the  general  language  of  this  section,  which 
seems  sufficient  to  comprehend  every  species  of  personal  action^ 
its  operation  was  restrained  to  actions  of  trespass  quare  ekmgmm 
freffUf  and  for  assault  and  battery.  It  is  unnecessary  now  to 
inquire  into  the  reasons  assigned  for  this  construction  (6). 

By  a  series  of  decisions  it  was  also  held  that  the  statute  of 
Charles  did  not  apply  where  either  it  appeared  by  the  record 
that  the  frediold  or  title  did  come  in  question,  or  where  it 
appeared  that  it  could  not  come  in  question.  ^ 

In  either  of  those  cases,  therefore,  the  plaintiff  was  entitled 
to  his  fiill  costs,  although  the  damages  were  under  40i.  (c). 
The  consequence  was,  that  on  the  adoption  of  the  rules  of  plead«- 
ing,  H.  T.  4  Will.  lY.,  the  statute  of  Charles  became  almost 
a  dead  letter ;  for,  as  a  question  of  title  could  not  under  those 
rules  be  raised  on  the  plea  of  not  guilty,  (imless  by  statute,) 
wherever  that  plea  was  pleaded,  either  alone  pr  jointly  with 
other  pleas  not  involving  the  title,  the  statute  of  Charles  did 
not  apply. 

So  on  the  other  hand,  if  the  title  was  in  dispute,  it  appeared 
by  the  pleadings,  and  the  statute  was  equally  inoperative  to 
deprive  the  plaintiff  of  costs. 

The  Courts  now  felt  the  inconvenience  of  this  construction, 
but  felt  themselves  bound  to  carry  it  out  {d).    The  repeal  of 

(a)  By  the  statnte  11  &  12  Will.  (o)  See  HuUock,  pp.  80,  84^  and 

III.  c  9,  8. 1,  the  statute  48  £Uz.,and  Wri^hi  r.  Piggin,  2  Y.  &  J.  544. 

the  22  &  28  Car  II.,  were  ertended  to  (<2)  See  Stighet  v.  S-ughet,  2  C.  M. 

theoourUof  the  prindpalitieB of  Walei  &  B.  668;  5L.  J.  (N.  S.),  Exch.  81; 

and  ooimtieB  palatine.  Jonet  y.  Thamat,  11  A.  &  E.  198 ;  8  P. 

(5)  See  the  oues  cUflctuned  in  Hul-  &  D.  91;  9  L.  J.  (K.  S.),  Q.  B.  16; 

lock,  YoL  1,  pp.  85—89,  2nd  edit.  Smiih  y.  Sdwardf,  4  DowL  621. 
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tluB  statnte  by  the  3  &  4  Yict.  c.  29^  renders  it  imneceasary  to 
enter  into  this  point  in  greater  detail. 

By  the  8  &  9  Will.  III.  c.  11  {a),  costs  were  restored  to  the 
plaintiff  in  certain  cases  where  the  above  statute  of  Charies  XL 
had  taken  them  away. 

Section  4  enacts^  ''That  in  all  actions  of  trespass  to  be  com- 
menced or  prosecuted  in  any  of  his  Majesty's  courts  of  record 
at  Westminster^  wherein  at  the  trial  of  the  canse  it  shall  appear, 
and  be  certified  by  the  Judge,  under  his  hand,  upon  the  back 
of  the  record,  that  the  trespass  upon  which  any  defendant  shall 
be  found  guilty  was  wiliul  and  malicious,  the  plaintiff  shall 
recover  not  only  his  damages,  but  his  full  costs  of  suit,  any 
fonner  law  to  the  contrary  notwithstanding.^' 

By  the  statute  3  &  4  Yict.  c.  24,  s.  1,  the  above  statute  of 
Elizabeth,  so  far  as  it  relates  to  costs  in  actions  of  trespass,  and 
actions  on  the  case,  and  also  the  above  section  of  22  &  23 
of  Charles  II.  were  repealed  (£).  And  by  sect.  2  it  is 
enacted,  ''  that  if  the  plaintiff  in  any  action  of  trespass,  or  of 
trespass  on  the  case,  brought  or  to  be  brought  in  any  of  her 
Majesty's  courts  at  Westminster,  or  in  the  court  of  Common 
Pleas  at  Lancaster,  or  in  the  court  of  Common  Pleas  at  Durham, 
shall  recover  by  the  verdict  of  a  jury  less  damages  than 
40^.,  such  plaintiff  shall  not  be  entitled  to  recover  or  obtain 
£rom  the  defendant,  in  respect  of  such  verdict,  any  costs  what- 


(a)  By  ft  previous  statute  (4  &  6 
Wm.  &  M.  c.  23,  s.  10)  fbU  costs  of 
suit  were  given  to  plaintiflb  in  oertun 
actions  of  trespass  against  "inferior 
tradesmen,  apprentioeB^  and  other  dis- 
sofaite  persons,"  for  hunting,  hawking, 
fiahing;  or  fowling.  But  as  this  statute 
was  repealed  by  the  1  &  2  WilL  lY .  c 
32^  it  is  unnecessary  to  notice  it  fiurther. 

(i)  In  oomsequenoe  of  doubts  as  to 
the  effect  of  the  repeal  of  these  statutes, 
in  cases  where  verdicts  had  been  re- 
turned before  the  passing  of  the  3  A^  4 
'^t.  for  len  damages  than  40f  .  (see 
JibryamY.  Tkom€,7  U.  &W.4Mi  9 
BowL  226;  10  L.  J.  (N.  S.),  Ezch.  125, 


8.  C),  the  latter  statute  was  repealed  by 
the  4  &  SYict.  c.  28,  sofiur  as  the  same 
repealed  the  statutes  of  Elizabeth  and 
Charles  in  respect  to  actions  wherein 
verdicts  had  been  returned  before  the 
passing  oftheActofthe8&4  Yict., 
and  it  was  enacted  that  no  plaintiff  who 
had  previously  obtained  a  verdict  for 
less  than  40f  .  should  be  entitled  to  costs 
unless  he  was  so  inunediately  before  the 
passing  of  the  Act  of  the  3  A;  4  Vict. 

As  at  this  distance  of  time  no  ques- 
tion can  arise  with  reference  to  cases 
affected  by  this  Act  of  the  4  &  6  Yiot., 
it  was  thought  better  not  to  embarrasi 
the  text  with  the  mention  of  itb 
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ever  J  whether  it  shall  be  given  upon  any  issae  or  issues  tried, 
or  judgment  shall  hare  pused  by  defiEtult^  unless  the  Judge  or 
presiding  officer  before  whom  such  verdict  shall  be  obtained 
shall  immediately  afterwards  certify  on  the  back  of  the  records 
or  on  the  writ  of  trial  or  writ  of  inquiry^  that  the  action  was 
really  brought  to  try  a  right  besides  the  mere  right  to  recover 
damages  for  the  trespass  or  grievance  for  which  the  action  shall 
have  been  brought^  or  that  the  trespass  or  grievance  in  respect 
of  which  the  action  was  brought  was  wilful  and  malicious/' 

By  the  3rd  section  it  is  enacted^  '^  That  nothing  herein 
contained  shall  extend  to  or  be  construed  to  extend  to  deprive 
any  plaintiflb  of  costs  in  any  action  or  actions  bronght  for  a 
trespass  or  trespasses  over  any  lands^  commons^  wastes^  closes, 
woods^  plantations^  or  indosures,  or  for  entering  into  any 
dwellings^iout-buildings,  or  premises  in  respect  of  which  any 
notice  not  to  trespass  thereon  or  therein  shall  have  been 
previously  served,  by  or  on  behalf  of  the  owner  or  occupier  of 
the  land  trespassed  over,  upon  or  left  at  the  last  reputed  or 
known  place  of  abode  of  the  defendant  or  defendants  in  such 
action  or  actions/' 

The  law,  therefore,  as  to  verdicts  for  less  damages  than 
4Gs,y  stands  thus : — In  actions  on  the  case  for  slanderous 
words  merely,  if  the  plaintiff  recovers  less  than  40«.  he  can 
have  no  more  costs  than  damages,  and  the  Judge  has  no 
power  to  certify  to  give  him  costs  {a) .  In  other  actions  on  the 
case,  and  in  actions  of  trespass,  if  the  plaintiff  recovers  less 
than  40«.  he  can  have  no  costs  whatever,  unless  the  Judge 
certifies  that  the  action  was  brought  to  try  a  right  besides  the 
mere  right  to  recover  damages,  or  that  the  trespass  was  wilfid 


(a)  GooddUy.I!nieU,2C.1£.&,IL 
249.  This  is  by  virtae  of  the  statute 
21  Jac  I.  c  16  {atUe,  p.  106);  bat 
that  statute  does  not  extend  to  cases 
where  the  words  are  actionable  only 
by  reason  of  special  damage  {Srown  v. 
Gibbons  2  Ld.  Baym.  831;  1  Salk. 
236,  iS*.  C;  Twmer  r.  HorUm,  2 
Barnes,  182;  WUlee,  488,  S.  C;  and 
see  SavUle  v.  Jardine,  2  H.  Bla.  531; 


Orenfeli  ▼.  Piersou,  1  DowC  406), 
nor  to  slander  of  title  (Lowe  ▼.  ffar- 
wood,  Cro.  Car.  141),  nor  to  actions  of 
libel  (Oreawsv,  Warner,  Hullock,  2nd 
edit  28 ;  Tidd's  Prac.  8th  edit.  997). 
Such  actions  are  actions  on  the  ease 
within  the  3  &  4  Vict  c  24;  and  in 
them  the  Judge  has  power  to  oertiiy 
under  that  statute,  and  so  g^ve  the 
plaintiff  costs. 


limUaHon  of  Costs, — Damages  under  Forty  Shillings.  109 

and  malicioiiSj  or  unleas  it  be  suggested  on  the  roll,  tliat  the 
action  was  for  a  trespass  to  lands  &c.  after  notice  (a). 

In  other  personal  actions,  if  the  plaintiff  recovers  less  than 
40s,  he  is,  so  far  as  regards  the  above  statutes,  and  without 
reference  to  the  County  Court  Acts,  to  be  presently  noticed, 
entitled  to  his  full  costs,  unless  the  Judge  who  tries  the  cause 
certifies  to  deprive  him  of  them ;  but  this  the  Judge  may  do  if 
he  thinks  fit  (6). 

It  is  unnecessary  to  enter  into  the  decisions  under  the 
statute  of  Elizabeth,  as  to  the  pleadings  and  circumstances 
under  which  the  title  or  interest  of  lands  came  in  question,  or 
when  the  action  was  held  to  concern  the  fireehold  or  inherit- 
ance of  any  lands,  or  to  be  brought  for  any  battery,  that  part 
of  the  statute  being,  as  we  have  seen,  repealed  by  the  3  &  4 
Yict.  c.  24,  and  the  decisions  being  inapplicable  tq  the  word- 
ing of  that  Act.  But  with  respect  to  that  part  of  the  2nd 
section  of  the  statute  of  Elizabeth,  which  relates  to  other 
personal  actions,  and  also  with  reference  to  the  general  powers 
to  certify  under  it,  there  are  some  cases  which  require  to  be 
noticed. 

The  plaintiff  cannot  be  deprived  of  his  costs  by  a  certificate 
under  the  statute  of  Elizabeth,  where  it  appears  upon  the 
record  that  the  action  was  brought  to  recover  more  than  40^., 
and  that  the  plaintiff  has  in  fact  recovered,  in  respect  of  part 
of  the  cause  of  action,  a  sum  exceeding  40s.  In  the  case 
deciding  this  (c),  the  action  was  in  covenant  on  a  farming 
lease,  and  the  declaration  contained  seven  breaches.  As  to 
one  of  them,  the  defendant  paid  10/.  into  Court,  under  the 
8  &  4  Will.  lY.  c.  42,  s.  26,  which  was  taken  out  by  the 
plaintiff.  As  to  other  four,  the  plaintiff  entered  a  nolle  pro- 
sequi;  and  as  to  the  other  two,  the  plaintiff  obtained  a  verdict, 
with  Is,  damages.  The  Judge  certified,  '^that  the  jury  in 
this  cause  found  a  verdict  for  Is.,  and  no  more.''  It  was  held, 
that  the  plaintiff  was  entitled  to  costs,  notwithstanding  this 
certificate.     It  was  contended,  that  money  paid  into  Court  is 

(a)  This  isby  Tirtne  of  the  gtatute  8      43  Eliz.  c  6,  s.  2,  ante,  p.  104. 
ft  4  Vict,  a  24^  ante,  pp- 107,  lOa  (o)  Biehardt  v.  Stuck,  6  C.  B.  Bep. 

(h)  This  is  by  yirtoe  of  the  statute      443;  18  L.  J.  (N.  S.),  C.  P.  17. 
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not  moiiejr '' reoovered ''  within  the  meaning  of  the  ttatate^  as 
a  plaintiff  does  not  recover  the  sum  paid  into  Courts  the  rule 
of  Court  OTly  enabling  him,  on  accepting  it,  to  sign  judgment 
for  the  costs;  but  CoUman,  J.,  in  deUvering  his  jadgment, 
said,  ^'  The  question  is,  whether  the  Court,  upon  this  certificate, 
can  say  that  the  debt  or  damages  to  be  recovered  in  the  action 
did  not  amount  to  40f .,  when  it  appears  upon  the  same  record 
that  the  action  was  brought  for  damages, — that  the  plaintiff 
was  entitled  to  recover  at  least  to  the  extent  of  10/.  in  addi- 
tion ;''  and  per  Maule,  J.,  '^  Where  it  is  dear  that  the  plaintiff 
is  entitled  to  recover  more  than  409,,  and  he  has  in  fact,  by- 
bringing  the  action,  recovered  more  than  40f .,  the  case  is  not 
within  the  statute/^ 

If  a  statute  entitle  a  party  grieved  to  recover,  by  a  special 
action  upon  the  case,  damages,  together  with  costs  of  suit,  or 
"  full  costs,^^  in  respect  of  any  act  thereby  prohibited,  it  haa 
been  held,  that  it  does  not  take  away  the  power  of  the  Judge, 
in  an  action  founded  upon  such  statute,  to  certify  und^  the 
43  Eliz.  c.  6,  that  the  damages  to  be  recovered  are  under 
40s.,  and  thereby  to  deprive  the  plaintiff  of  more  costs  tiian 
damages  (a). 

With  regard  to  the  time  at  which  the  certificate  under  this 
statute  may  be  given  by  the  Judge,  although,  of  course,  he  may, 
and  in  general  would,  give  it  immediatdy  after  the  trial,  if  at  all, 
it  may,  nevertheless,  be  granted  within  a  reasonable  time  after- 
wards. It  may  be  indorsed  on  thepostea  even  after  tfaecosts 
have  been  taxed  {b) .  In  the  first-named  case,  the  Judge  at  the 
trial  intimated  his  intention  of  considering  whether  he  should 
certify  or  not ;  the  costs  were  taxed,  and  the  taxation  attended 
by  the  defendant's  attomqr,  without  objection.  The  learned 
Judge  having  signified  his  intention  to  certify,  the  Court  made 
a  rule  absolute  for  the  production  of  the  postea  before  him  for 
that  purpose.  In  the  other  case,  the  trial  took  place  on  the 
6th  of  May;  the  Judge  expressed  his  intention  of  certifying^ 
but  at  the  expiration  of  four  days  after  the  trial,  the  plaintiff 

(a)    WUUami  v.  MUer,  1  Taiint  {h)  JS^mnsU  t.  Samks,  5  B.  &  Aid. 

400;  JnoiM  y.  JSeddith,  5  B.  &  AM.      S36;  Dmr  v.  Cb^f,  6 M.  &  W.  624. 
796. 
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the  Teoord  from  the  aaaociate^  no  certificate  being 
then  indoraed^  and  on  the  14th  signed  final  judgment^  and 
taxed  the  costa  on  the  following  Axy,  the  defendants  attorney 
attending^  and  objecting  on  the  gionnd  of  the  Judge  haying 
intimated  his  intention  to  certify;  the  Master^  howeverj 
thought  he  had  no  option  but  to  tax  the  costs.  An  order  was 
aabeequenily  made  at  chambers,  by  the  learned  Judge^  for  the 
porodnction  of  the  record  before  him^  for  the  purpose  of  indors- 
ing the  certificate.  The  Court,  upon  application,  refiised  to 
set  aside  this  order,  on  the  ground  that  aft^  the  expression  of 
the  learned  Judge^s  intention,  the  officer  of  the  Court  had  no 
authority  to  deliver  the  record  to  the  plaintiff  without  the  cer- 
tificate. But,  in  ordinary  cases,  the  certificate  is  inoperative 
if  granted  after  final  judgment ;  and  it  makes  no  difference  in 
sndi  a  case,  that  at  the  time  of  granting  the  certificate,  the 
costs  had  not  been  inserted  in  the  judgment  book  (a). 

There  is  no  distinction^  with  respect  to  the  power  to  certify, 
between  a  verdict  by  consent,  and  one  found  by  the  jury  in 
the  cnrdinary  way.  Therefore,  where  a  cause  having  been  part 
heard,  it  was  agreed  that  a  verdict  should  be  taken  for  the 
j^aintiff  on  certain  issues,  and  for  the  defendant  on  the  first, 
with  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
with  \s.  damages  on  that  issue,  if  the  Court  above  should 
determine  a  question  of  law  in  his  favour ;  and  the  rule  for 
entering  the  verdict  accordingly  having  been  made  absolute, 
the  Judge  who  tried  the  cause  made  an  order  for  the  production 
of  the  record  before  him,  and  certify  under  the  42  Eliz.  c.  6, 
a.  2,  to  deprive  the  plaintiff  of  costs ;  it  was  held  that  he  had 
power  to  do  so  {lt)» 

Neither  under  this  statute  nor  under  any  similar  Act  will 
the  Court  interfere  with  the  discretion  of  the  Judge  in  the 
exerdse  of  the  power  to  certify,  but  will  only  inquire  whether 
ornot  he  had  the  power  to  certify  at  all  (c).  Where,  therefore, 
Ihe  Judge  had  certified,  under  the  2nd  section,  to  deprive 

(0)  Lyont Y.S^mam,  20  L.  J.,  Exch.      128 ;  18  L.  J.  (N.  S.),  Exch.  373. 
25;  IL.  M.  A  P.  601,  AC.  (c)    See  Merrick  v.    Wakley,  11 

(h)  JHeJUtrdgan  ▼.  Barnes,  4,  Exch.      L.  J.  (N.  S.),  Q.  B.  49. 
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a  plaintiff  of  costs^  on  the  ground  that  he  might  have  pro- 
ceeded under  the  Malicious  Trespass  Act^  the  Court  would  not 
interfere^  although  it  appeared  that  the  Judge  was  mistaken 
in  supposing  that  that  Act  was  applicable  (a). 

Attempts  were  made  to  apply  to  the  statute  3  &  4  Yict. 
c.  24^  the  doctrine  held  with  regard  to  the  repealed  statute  of 
Charles  11.^  and  it  was  m^ed  (unsuccessfully)  that  it  ought  not 
to  be  extended  to  actions  wherein^  as  was  alleged^  it  is  not  pos- 
sible for  the  Judge  to  grant  such  a  certificate  as  is  mentioned 
in  the  Act  {b) .  So  it  was  unsuccessfully  argued  that  the  Judge 
had  no  power  to  certify  where  the  matter  to  be  certified 
already  appeared  by  the  record;  as  where  it  appeared  by  the 
declaration  that  the  act  complained  of  was  malicious  {c) .  The 
words  of  the  statute  of  Victoria  are  however  dear,  and  apply 
not  as  the  statute  of  Charles  did,  to  the  issue  upon  the  trial, 
but  to  the  ground  on  which  the  action  is  brought  {d). 

Nevertheless,  under  the  statute  3  &  4  Yict.  c.  24,  s.  2,  the 
Judge  has  no  power  to  certify,  unless  the  action  was  really 
brought  to  try  a  right  besides  the  mere  right  to  recover  damages 
for  the  trespass  or  grievance  complained  of,  or  the  trespass  or 
grievance  was  wilful  and  malicious.  Thus,  in  an  action  on  the 
case,  to  recover  damages  for  personal  injuries  sustained  in  con- 
sequence of  the  defendant  having  wrongfully  exposed  plough- 
shares for  sale  on  the  causeway  opposite  his  shop  door,  and  the 
jury  gave  Is.  damages,  the  Judge  held  that,  although  desirous 
of  doing  so,  he  could  not  grant  a  certificate,  there  not  being 
any  right  in  dispute,  and  the  grievance  not  being  wilful  and 
malicious  {e) . 

In  determining  whether  the  action  was  really  brought  to 
try  a  right,  besides  the  mere  right  to  recover  damages,  the 
Judge  at  the  trial  may  look  as  well  to  the  evidence  as  to  the 
record ;  but  the  Court  above,  if  called  upon  to  review  that 

(a)  Cann  v.  Facey,  4  A.>  E.  68;  895;    1  DowL  N.  S.  28;   10  L.  J. 

6N.  &  M.  405,  S,  C,  (N.  S.),  Exch.  454^  8.  C;  see  1  Wms. 

(h)  See  MarrioU  v.  Stanley,  1  M.  &  Sannd.  SOOci,  6th  e^t. 

G.  853;  9  DowL  59;   2   Scott,  N.  S.  (d)  Per  MauU^Z.,  Foster  \,P€MUer, 

60;  10  L.  J.  (N.  S.),  C.  P.  50.  #«pro. 

(t )   Foster  v.  Pointer,  8  M.  &  W.  {e)  Marriott  v.  Stanley,  supra. 
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decision^  is  conjSned  to  the  record ;  that  is  to  say^  if  a  Judge 
has  certified  that  the  action  was  brought  to  try  a  right  besides 
the  mere  right  to  recover  damages,  the  Court  will  simply 
ascertain  whether  the  right  might  have  come  in  question^  so 
as  to  give  the  Judge  power  to  certify^  for  if  it  could  have 
come  in  question^  then  it  cannot  be  argued  that  the  Judge 
wrongly  exercised  that  power  (a) ;  for  under  the  statute  of 
Victoria,  as  under  the  statute  of  Elizabeth^  the  discretion  of 
the  Judge^  in  granting  or  refusing  a  certificate^  is  one  with 
the  exercise  of  which  the  Courts  have  no  right  to  interfere  (£). 
But  if  it  was  impossible,  looking  at  the  declaration,  that  the 
action  could  have  been  brought  to  try  anything  but  the  ques- 
tion of  damages,  then  the  Judge  has  no  power  to  certify. 

Applying  this  rule  to  the  other  kind  of  certificate  mentioned 
in  the  statute,  namely,  a  certificate  that  the  trespass  or  griev- 
ance was  wilful  or  malicious,  it  follows  that  wherever  such 
trespass  may,  looking  at  the  record  alone,  have  been  wilful  or 
the  grievance  have  been  malicious,  a  certificate  granted  in 
such  a  case  cannot  be  set  aside  on  the  ground  that  in  point 
of  £act  the  trespass  or  grievance  was  not  wilful  or  malicious. 
Thus  in  the  case  of  Marriott  v.  Stanley  (c),  if  the  learned 
Judge  had  certified  that  the  grievance  was  malicious,  the 
Court  above  would  not  have  interfered,  as  it  was  a  case  in 
which  malice  might  have  been  proved.  Although,  however, 
such  a  certificate  would  have  been  effectual  and  valid,  and 
justice  might  have  been  done  by  it,  the  learned  Judge  felt  that 
to  certify  would  be  to  assert  a  &ct  inconsistent  with  truth. 

As  the  Courts  will  not  interfere  to  set  aside  a  certificate  in 
any  action  where  a  right  might  have  come  in  question  (and 
where,  therefore,  the  Judge  had  power  to  certify  that  the  action 
was  brought  to  try  a  right  besides  the  mere  right  to  recover 
damages),  and  as  a  right  might  come  in  question  in  almost 
every,  if  not  in  every,  action  of  trespass  or  case,  it  follows  that 
the  decisions  bearing  upon  the  question  whether  a  right  was 

(a)  See  Morison  v.  Salmon,  2'M.»&  618 ;  1  Dowl.  N.  S.  82 ;  10  L.  J.  (N. 

G.  390 ;  10  L.  J.  (N.  S.),  C.  P.  91 ;  and  S.).  Exch.  474 ;  Burif  v.  Ihmn,  1  D.  & 

ShmUleworth  y.  Cocker,  1 M.  &  0. 829 ;  L.  141. 

2  Soott,  N.  B.  47.  (c)  Ante,  p.  112. 

(&)  Barker  y.  HolUer,  8  M.  &  W. 
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in  fact  involyed  under  the  particular  drcnmstances  of  the  case^ 
are  chiefly  of  value  in  guiding  the  Judge  at  Nisi  Priut,  So 
with  respect  to  those  cases  in  which  the  Judge  has  certified 
that  the  trespass  or  grievance  was  wilful  or  malicious ;  for  al- 
though the  decision  of  the  Judge  at  the  trial  may  not  in  either 
case  admit  of  review,  it  is  not  the  less  necessary,  (indeed  it  is 
rather  the  more  necessaiy,)  that  that  power  should  be  executed 
in  strict  conformity  with  the  terms  in  whidi  it  is  granted. 

The  cases  bearing  upon  this  subject  are  therefore  noticed 
here. 

The  question  as  to  the  state  of  circumstances  under  which 
an  action  may  be  said  to  be  brought  to  try  a  right  besides  the 
mere  right  to  recover  damages,  so  as  to  give  a  Judge  the  power 
to  grant  a  certificate,  was  discussed  in  the  case  of  Shuttleworih 
V.  Cocker  {a).  That  was  an  action  on  the  case;,  and  the  plain* 
tiff  alleged  in  the  declaration  that  he  was  possessed  of  a  cer- 
tain messuage,  and  that  the  defendant  being  possessed  of  a 
certain  mill  and  workshop,  so  used  certain  engines,  funndbs^ 
chimneys  and  manufactories,  as  that  a  noise,  smoke  and  de- 
leterious dust  came  fix)m  them  and  injured  the  plaintiff's 
messuage  and  rendered  it  uninhabitable.  The  defendant 
pleaded  not  guilty.  From  the  evidence  on  the  trial,  it  ap- 
peared that  the  defendant  carried  on  the  business  of  a  needle- 
manufacturer  on  premises  adjoining  those  of  the  plaintiff.  The 
steel  dust  produced  in  the  manufacture  of  needles  being  in- 
jurious to  the  workmen,  the  defendant  devised  a  plan  of  re- 
moving this  inconvenience,  by  carrying  off  the  filings  by 
means  of  a  strong  current  of  air  through  a  funnel,  into  the 
open  air.  The  effect  of  this  was  to  carry  the  filings  into  the 
grounds  of  the  plaintiff,  and  for  this  nuisance,  as  well  as  for 
that  alleged  to  have  been  created  by  the  smoke  and  soot  from 
the  defendant's  chimneys,  the  action  was  brought.  It  was 
shown  that  the  defendant  had  exerted  himself,  as  well  before  aa 
since  the  action,  to  abate  the  nuisance  caused  by  the  disdiaige 
of  the  steel  filihgs  into  the  open  air,  and  had  at  length  suc- 
ceeded in  attaining  his  object,  by  carrying  them  into  a  run- 
ning brook  in  which  they  were  deposited.  The  manufactory 
was  still  carried  on,  and  the  nuisance  which  was  alleged  to  be 

(a)  1  M.  &  G.  829;  reported  also  2  Soott,  N.  B.  47;  and  9  DowL  76. 
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caused  by  the  chimneyB  still  continued.  The  witnesses  were 
erosB-examined  to  show  that  the  principal  nuisance  was  abated, 
but  the  plaintiff  gave  up  his  claim  to  damages,  and  the  Lord 
Chief  Justice  having  put  the  case  to  the  jury  as  being  one 
where  damages  were  not  the  object,  but  the  maintenance  of  a 
right  on  the  part  of  the  plaintiff  to  have  his  home  free  from 
the  nuisance  complained  of,  a  verdict  for  \s,  damages  only  was 
returned.  The  learned  Judge,  on  application,  granted  a  cer- 
tificate under  the  2nd  section  of  the  8  &  4  Vict.  c.  24,  that  the 
action  was  really  brought  to  try  a  right  besides  the  mere  right 
to  recover  damages  for  the  trespass  and  grievance  alleged  in 
the  declaration  (a).  A  rule  was  subsequently  obtained  to 
show  cause  why  the  certificate  should  not  be  rescinded,  and 
why  judgment  should  not  be  entered  for  the  plaintiff  without 
costs,  notwithstanding  such  certificate,  on  the  ground,  amongst 
others,  that  the  question  of  right  was  not  raised  by  the  plead- 
ing, nor  by  the  circumstances  of  the  case,  the  plea  of  not  guilty 
merely  putting  in  issue  the  fact  of  the  existence  of  the  nui- 
sance by  the  act  of  the  defendant,  and  therefore  that  it  was 
not  a  case  in  which  the  learned  Judge  was  authorized  to  grant 
a  certificate.  The  Court,  however,  was  unanimously  of  opinion 
that  the  case  was  one  within  the  scope  of  the  Act.  Tindal, 
C.  J.,  said,  ''  I  feel  no  doubt  from  the  pleadings  on  the  record 
and  from  the  evidence  given  at  the  trial,  that  the  action  was 
one  in  which  the  Judge  had  power  to  certify/'  After  referring 
to  the  statute  3  &  4  Vict.  c.  24,  s.  2,  his  Lordship  proceeded : 
**  1  take  the  object  of  the  Act  to  be  to  prevent  plaintiffs  from 
bringing  actions  of  a  vexatious  and  litigious  nature,  where  very 
little  damage  has  been  sustained,  and  there  is  no  right  in  issue. 
What  is  the  nature  of  the  present  action?  It  is  an  action  on. 
the  case  for  a  nuisance,  and  the  plaintiff  in  his  declaration 
states  that  he  is  possessed  of  a  messuage  and  of  gardens,  and 
that  the  defendant  is  possessed  of  a  mill  and  manufiactoiy  near 
to  the  plaintiff^s  premises,  in  which  the  defendant  uses  certain 
engines,  &c.,  so  as  greatly  to  incommode  the  plaintiff  in  the 
enjoyment  of  his  property.    That  is  the  ground  of  complaint. 

(a)  See  this  case,  as  to  the  form  and  time  of  granting  the  certificate,  no- 
ticed, past,  p.  121. 

l2 
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The  defendant  by  his  plea  denies  that  to  have  taken  place 
which  is  stated  in  the  declaration.    Who  can  say  that  there  is 
no  question  of  right  between  the  parties?     The  plaintiff^  on 
the  one  hand^  asserts  his  right  to  occupy  his  house  free  from 
the  nuisance  caused  by  the  defendant ;  and  the  latter^  on  the 
other  hand^  declares  that  the  acts  complained  of  are  not  a 
nuisance.     It  appears^  therefore^  from  the  declaration^  that 
the  plaintiff  did  not  bring  his  action  for  damages^  but  to  try  a 
right;  and  when  the  witnesses  were  called  at  the  trials  they 
were  cross-examined  on  the  part  of  the  defendant^  not  to 
show  merely  that  the  plaintiff  had  sustained  little  damage^  but 
to  the  point  that  the  defendant  had  carried  on  his  manufac- 
tory with  such  trifling  injury  to  the  plaintiff  that  it  did  not 
amount  to  a  nuisance.     I  think^  therefore^  that  this  action 
falls  clearly  within  the  words  of  the  Act^  being  really  brought 
to  try  a  right  besides  the  mere  right  to  recover  damages  for 
the  trespass  or  grievance.     It  is  to  be  observed  that  two 
different  certificates  may  be  granted  under  the  Act ;  the  one 
where  the  right  comes  in  question^  and  the  other  where  the 
trespass  is  wilful  and  malicious.     The  object  of  the  Act  is 
to  prevent  plaintiffs  bringing  actions  for  nominal  grievances^ 
unless  the  right  comes  in  question^  or  the  acts  complained  of 
are  maliciously  done.     Thus^  in  the  case  put  by  my  brother 
Mavle  in  the  com*se  of  the  argument^  if  a  man  inadvertently 
walked  across  another  person^s  close^  and  the  latter  brings  an 
action^  the  action  would  be  frivolous^  and  the  Judge  ought  not 
to  certify.     But  supposing  the  walking  across  the  dose  to  be 
proved  to  have  been  done  audaciously  and  with  a  view  of 
annoying  the  owner  or  his  family^  then  the  Judge  would  be 
justified  in  granting  the  plaintiff  a  certificate  that  the  trespass 
was  wilful  and  malicious.^' 

So  in  the  subsequent  case  oi  Morrison  v.  Salmon  {a),  which 
was  an  action  on  the  case  for  fraudulently  selling  medicines  in 
imitation  of  the  plaintiff's^  and  under  a  false  representation 
that  they  were  prepared  by  the  plaintiff^  it  was  held  that  the 
Judge  had  power  to  certify  that  the  action  was  brought  to  try 
a  rights  besides  the  mere  right  to  recover  damages^  &c- 

(a)  2  M.  &  G.  390;  10  L,  J.  (N.  S.),  C  P.  91. 
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'Hndaly  C.  J.,  there  said,  "  It  has  been  very  properly  conceded, 
in  the  course  of  the  argument,  that  we  have  no  right  to  inves- 
tigate the  facts  which  were  given  in  evidence  at  the  trial.  All 
that  we  have  to  do  is  to  inquire  whether  the  case  falls  within 
the  scope  and  object  of  the  Act ;  for  if  any  case  can  be  put 
which  would  bring  it  within  the  statute,  that  is  sufficient. 
The  words  of  the  Act  are  (here  the  Lord  Chief  Justice  read 
the  dause)  (a).  What,  therefore,  the  Judge  is  called  upon  to 
do  is  to  consider  the  object  and  design  of  the  plaintiff  in  insti- 
tuting the  action;  and  if  he  is  satisfied  that  the  plaintiff  con- 
ceived he  had  a  right  which  might  come  in  issue,  the  Judge 
has  a  discretion  vested  in  him  to  grant  a  certificate.  Now, 
how  can  we  say  that  a  right  might  not  possibly  come  in  ques- 
tion in  this  action  ?  Many  modes  might  be  pointed  out  in 
which  it  might.  The  action  is  brought  against  the  defendant 
for  selling  medicines  prepared  by  himself,  under  the  same 
name  and  marks  as  those  sold  by  the  plaintiff,  so  as  to  induce 
the  world  to  believe  that  they  were  medicines  made  by  the 
plaintiff.  How  could  the  plaintiff,  when  they  commenced 
their  action,  foresee  that  the  defendant  would  not  set  up  a 
right  to  do  so?  He  might  have  set  up  a  licence,  or  that  he 
had  purchased  the  right  from  the  original  proprietor.  Many 
cases  may  be  conceived  in  which  the  plaintiffs  might  think 
that  they  were  bringing  the  action  to  try  a  right.  If  any  case 
may  be  su^ested  in  which  the  Judge  might  exercise  his  dis- 
cretion under  the  statute,  we  have  no  power  to  interfere  j  and 
I  think  that  this  rule,  which  was  obtained  in  order  to  induce 
us  to  review  our  former  decisions,  must  be  discharged.'^ 

Mr.  Justice  Maule  went  even  farther,  and  intimated  his 
opinion  that  even  if  a  right  could  not  come  in  question  as  the 
record  stood,  the  Judge  would  still  have  power  to  certify. 
"  Suppose,^'  said  that  learned  Judge,  ^'  a  case  can  be  put  of  a 
declaration  in  trespass,  or  case  (although  I  do  not  think  it 
can),  in  which  a  right  could  not  by  possibility  come  in  question, 
still,  if  it  should  appear  to  the  Judge  that  the  plaintiff  had 
really  intended  to  try  a  right,  I  conceive  that  the  former 
would  have  power  to  certify.     If  an  action  be  really  brought 

(a)  Ante,  pp.  107,  108. 
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to  try  a  rights  whether  it  is  calculated  for  that  purpose  or  not, 
the  party  is  within  the  letter,  and,  as  it  seems  to  me,  also 
within  the  spirit  of  the  Act/' 

As  already  stated,  the  Judge  has  a  discretionary  power,  and 
even  supposing  the  action  were  brought  to  try  a  right  besides 
the  mere  right  to  recover  damages  in  the  particular  action,  he 
is  not  bound  to  certify  that  fact. 

Where  the  trespass  or  grievance  ia  '^  wilful  and  malicious  " 
there  is  a  discretionary  power  in  the  Judge  to  certify  or  not. 
There  was  this  discretionary  power  under  the  statute  8  &  9 
Will.  III.  c.  11,  s.  4  (a),  and  there  is  the  same  power  under 
the  2nd  section  of  the  8  &  4  Vict.  c.  24  {b).  The  question 
then  arises,  what  is  a  wilful  and  maUcious  ^'trespass''  or 
grievance,  giving  this  discretionary  power  ?  This  depends,  of 
course,  upon  the  construction  put  upon  the  word  '^  malicious.'^ 
It  has  been  held  that  it  is  not  necessary  that  the  act  done 
should  be  malicious  in  the  ordinary  sense  of  the  word;  that 
is,  that  there  should  be  any  personal  malice  or  ill-wiU  on  the 
part  of  the  defendant.  Without  such  express  malice,  the  act 
may  be  so  violent  and  unauthorized  as  to  be  considered  wilful 
and  malicious,  so  as  to  enable  the  Judge  to  certify. 

In  general,  where  the  act  has  been  done  after  notice  (and 
by  notice  is  meant  a  notice  independent  of  the  description  of 
notice  under  the  3rd  section,  to  be  considered  hereafter),  the 
Judge,  although  not  absolutely  bound  to  certify,  will  generally 
exercise  his  discretionary  power  in  favour  of  the  plaintiff.  In 
Shervnn  v.  Swindall  (c)  the  action  was  in  trespass  for  breaking 
and  entering  the  plaintiff's  house,  and  seizing  and  taking  away 
his  goods ;  the  evidence  was,  that  the  defendant  went  to  the 
house  to  take  under  the  process  of  a  County  Court  certain 
goods  supposed  to  be  there ;  that,  being  reftised  admittance,  he 
threatened  to  break  into  the  house,  and,  notwithstanding  a 
caution  from  the  plaintiff's  son  not  to  use  any  violence,  pro- 
cured an  axe,  broke  open  the  outer  door,  and  having  got  into 
the  "house  insisted  on  searching  a  bed-room,  in  which  he  de- 
clared the  goods  to  be,  and  committed  the  other  grievances 

(a)  See  Chod  v.  Watkins,  8  East,  496.       783  ,•  13  L.  J.  (N.  a),  Exdi.  237, 8,  C. 

(b)  Shermn  v.  Swindall,  12  M.  &  W.  (c)  Idem, 
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oomplained  of.     The  jury  found  a  verdict  for  the  plaintiff,  with 
20*.  damages;  whereupon  Mr.  Baron  Parke  certified  under 
the  statute  8  8b  4  Vict.  c.  24,  s.  2,  that  the  trespass  was 
"  wilful  and  malicious.'^    A  rule  was  obtained  to  set  aside  the 
certificate,  and  it  was  aa^ued  tiiat  the  3rd  section  of  the 
statute,  providing  for  a  particular  case  of  mere  wilful  trespass, 
showed  that  the  word  ''  malicious  '*  in  the  2nd  section  was 
confined  to  cases  of  express  personal  malice ;  but  it  was  held 
that  the  3rd  section  did  not  affect  the  power  of  certifying 
which  existed  under  the  2nd  section  of  that  Act,  and  also 
under  the  statute  of  Will.  III.,  and  that  the  trespass  in  this 
case  being  after  notice,  the  certificate  had  been  properly 
given,  although  there  was  no  personal  malice.     It  may  be  ob- 
served, that  although  in  this  case  the  defendant  had  received 
a  caution  or  notice  not  to  use  violence,  the  certificate  might 
have  been  granted,  although  that  caution  had  not  been  given, 
as  the  act  of  the  defendant  was  violent  and  unauthorized,  and 
therefore  might  well  be  considered  malicious  within  the  mean- 
ing affixed  to  that  word. 

In  an  action  for  libel,  however,  it  seems  that  in  order  to 
justify  the  Judge  in  certifying  under  this  statute  that  the  act 
complained  of  was  malicious,  he  must  be  satisfied  that  the 
conduct  of  the  defendant  arose  from  personal  malice, — ^firom  a 
real  design  to  injure  the  plaintiff,  and  that  it  was  in  fact  a 
wilful  and  malicious  grievance,  as  distinguished  firom  the 
meaning  of  the  word  malice  as  employed  in  an  action  for  libel, 
where  the  unauthorized  publication  of  calumnious  matter 
affecting  the  character  Of  another  constitutes  malice  in  law 
sufficient  to  justify  an  averment  of  malice  in  the  declaration  (a). 
This  case  was  decided  before  that  of  Shenoin  v.  Swindall,  but 
is  not  inconsistent  with  it;  indeed  it  was  dted  and  recognized 
in  the  latter  case,  the  distinction  being  drawn  between  an  act 
of  trespass  and  the  case  of  a  libel,  in  which  there  must  always 
be  malice  in  law^  and  if  there  were  malice  in  fact  at  all,  it 
could  only  be  malice  against  the  individual  {b). 

(a)  Jfhtter  r.  Pamier,  8  M.  &  W.  (b)  See  jadgmeiiti  diPoUoek,  C.  B., 

S96;  1  I>o>irL  N.  8.  S8|  10  L.  J.  (N.      and  Aldentm,  B.,  in  SUrwmr.  fiMi- 
8.),  Ezch.  464.  dalL 
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The  statute  of  Victoria,  in  caaes  within  its  operation  in 
which  the  Judge  does  not  certify,  operates  to  repeal  any  statute 
giving  double  or  treble  costs  in  any  action  tfif  trespass  or  of 
trespass  on  the  case.  Thus  the  5  &  6  WilL  I V.  c.  83,  s,  3,  en- 
acted, that  if,  on  the  trial  of  any  action  at  law,  &c.,  in  respect  of 
an  alleged  infringement  of  letters  patent,  a  verdict  should  pass 
for  the  patentee  or  his  assigns,  it  should  be  lawfiil  for  the  Judge 
to  certify  on  the  record  that  the  validity  of  the  patent  came  in 
question  before  him,  which  record  or  certificate  being  given  in 
evidence  in  any  other  suit  or  action  touching  such  patent,  and 
a  verdict  being  found  for  the  patentee,  &c.,  he  should  receive 
treble  costs  unless  the  Judge  certified  that  he  ought  not  to 
have  such  treble  costs.  Notwithstanding  this  statute,  the 
patentee  was  not  entitled  to  any  costs  on  such  2nd  section 
without  a  certificate  under  the  3  &  4  Vict,  (a) ;  and  although 
the  stat.  15  &  16  Vict  c.  83,  substantially  re-enacts  the  above 
section  of  the  5  &  6  Will.  TV.  c.  83,  it  seems  not  to  over- 
ride the  3  &  4  Vict.  c.  24.  In  such  an  action,  however,  a 
Judge  would  seldom  refuse  to  grant  his  certificate  under  the 
3  &  3  Vict,  that  the  action  was  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages  for  the  particular 
grievance,  or  that  the  grievance  was  wilfiil  and  malicious. 

The  language  of  the  statute  3  &  4  Vict,  with  respect  to  the 
certificate  differs  from  that  of  the  43  Eliz.  c.  6,  s.  2.  That  statute 
does  not  prescribe  the  period  when  a  certificate  under  it  may  be 
granted,  and  therefore,  as  we  have  seen,  the  certificate  may  be 
granted  within  a  reasonable  time  afterwards,  varying  according 
to  the  circumstances  of  the  case  [b) .  But  the  3  &  4  Vict.  c.  24, 
requires  the  certificate  to  be  granted  ^*  immediately^'  after  the 
verdict.  The  precise  meaning  of  the  word  '^immediately^'  in 
this  statute  has  undergone  considerable  discussion.  In  a  case 
occurring  soon  after  the  statute  was  passed,  it  was  thrown  out 
by  the  Court  of  Exchequer,  as  doubtful  whether  the  Judge  could 
grant  the  certificate  after  another  cause  had  been  called  on  (c). 
In  a  yet  earlier  case  in  the  Court  of  Common  Pleas,  it  was  held 

(a)  QiUeU  v.  Qreen,  7  M.  &  W.  (i)  See  ante,  p.  110. 

347 ;  9  DowL  219;  10  L.  J.  (N.  S.),  (c)  QUUH  ▼.  Qreet^  mpra. 

|:xch.  124. 
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that  a  Judge  having  granted  a  certificate  and  ordered  an  entry 
to  be  made  on  the  back  of  the  record^  and  an  insufficient  entry^ 
not  in  the  words  of  the  Act^  haying  been  made  and  signed  by 
him^  he  might  nevertheless  subsequently  alter  and  amend  the 
entry^  the  erroneous  indorsement  being  considered  a  misprision 
or  mistake  of  the  clerk  of  the  Court  {a) .  Mr.  Justice  Maule,  in 
^ving  his  judgment  in  that  case^  observed  that  the  intention 
of  the  Act  seemed  to  be  "  to  exclude  any  impression  being  made 
on  the  mind  of  the  Judge,  except  what  was  produced  at  the 
trial  ^'  (6).  This  dictum  was  adopted  by  the  Court  of  Exche- 
quer in  the  subsequent  case  of  Thompson  v.  Gibson  {c),  which 
appears  to  settle  the  principle  at  least  upon  which  this  question 
of  time  with  regard  to  the  certificate  must  be  determined.  In 
that  case,  which  was  an  action  on  the  case  for  a  nuisance,  the 
verdict  was  given  for  the  plaintiff,  with  nominal  damages,  at 
the  close  of  the  last  day  of  the  assizes,  and  the  Court  was  im- 
mediately adjourned  to  the  Judge's  lodgings.  No  application 
for  a  certificate  under  the  3  &  4  Vict.  c.  24,  s.  2,  was  made  in 
Court ;  but  the  plaintiff^s  counsel  almost  immediately  after- 
wards went  to  the  lodgings,  and,  within  a  quarter  of  an  hour 
after  the  delivery  of  the  verdict,  obtained  from  the  learned 
Judge  a  certificate  that  the  action  was  brought  to  try  a  right, 
&c.  The  defendant  having  obtained  a  rule  to  show  cause 
why  the  certificate  so  granted  shoidd  not  be  rescinded,  on 
the  ground  that  it  ought  to  have  been  granted  in  Court  imme- 
diately after  the  trial,  the  Court  after  argument  discharged  the 
rule.  Lord  Abinger,  C.B.,  in  giving  his  judgment  said  :  ^'  It 
is  certainly  impossible  to  say  that  there  is  no  doubt  on  the 
construction  of  this  Act  of  Parliament,  but  such  is  the  case  with 
respect  to  many,  nay  most.  Acts  of  Parliament.  If  they  could 
be  construed  literally,  consistently  with  common  sense  and 
justice,  undoubtedly  they  ought :  and  if  I  could  see,  upon  this 
Act  of  Parliament,  that  it  was  the  intention  of  the  Legislature 
that  not  a  single  moment's  interval  should  take  place  before 
the  granting  of  the  certificate,  I  should  think  myself  bound  to 

(a)  Skttttleworik  v.  Cocker,  1  Man.  (h)  1  Man.  &  G.  840. 

&  G.  829;  2  Soofct,  N.B.  47;  9  Dowl.  (c)  8  M.  &  W.  281;  9  Dowl.  717; 

76.  10  L.  J.  (N.  S.),  Ezch.  241. 
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defer  to  that  declared  intention.    But  it  is  admitted  that  this 
cannot  be  its  interpretation ;  we  are  therefore  to  see  how^  con- 
sistently with  common  sense  and  the  principles  of  justice^  the 
words  '  immediately  afterwards/  are  to  be  construed.     J£  they 
do  not  mean  that  it  is  to  be  done  the  \ery  instant  afterwards, 
do  they  mean  within  ten  minutes  or  a  quarter  of  an  hotiir 
afterwards  ?  I  think  we  should  interpret  them  to  mean^  within 
such  reasonable  time  as  wilj  exclude  the  danger  of  intervening^ 
facts  operating  upon  the  mind  of  the  Judge^  so  as  to  disturb  the 
impression  made  upon  it  by  the  evidence  in  the  cause ;  and  I 
am  disposed  to  adopt  the  construction  put  upon  the  clause  hy 
my  brother  Maule,  that  the  certificate  is  to  be  '  the  result  of 
the  Judge's  impression  at  the  time/     I  read  the  dause  as  if 
the  word  *  thereupon '  had  been  found  in  it — that  the  act  is  to 
be  done  'immediately  thereupon' — that  is^  upon  no  other 
matter  than  the  facts  of  the  cause^  and  as  soon  as  conveniently 
may  be  after  the  verdict.     U  the  statute  had  required  that  the 
certificate  should  be  given  in  open  Courts  then  I  shoidd  have 
thought  the  Judge  ought  to  sign  it  sedente  curia ;  and  so  also, 
if  it  had  said  that  it  must  be  on  the  application  of  counsel ;  but 
that  clearly  is  not  made  necessary.     I  am  not  influenced^ 
therefore^  by  the  argument  that  there  ought  to  be  an  opportu- 
nity given  for  counsel  to  discuss  the  case  before  the  Judge^  and 
I  decide  the  case  as  I  should  have  done  if  the  Judge  himself^ 
after  retiring  to  his  lodgings^  had  directed  his  associate  to 
bring  him  the  record  for  the  purpose  of  indorsing  his  certifi- 
cate^ within  a  quarter  of  an  hour  after  the  verdict.    It  appears 
to  me  that  that  would  be  quite  sufficient  to  satisfy  the  reason- 
able  interpretation  of  the  statute ;  and  this  case  is  in  effect  the 
same.    The  learned  Judge  gave  the  certificate  'immediately 
thereupon ' — upon  the  impression  produced  by  the  evidence  in 
the  cause^  and  nothing  else^  without  any  intervening  discussion. 
I  think,  therefore,  that  it  was  well  given,  and  that  this  rule 
must  be  discharged.^' 

Mr.  Baron  Alderson,  in  expressing  his  concurrence  in  the 
judgment  of  the  Chief  Baron,  referred  to  and  cited  the  judg- 
ment of  Lord  Uardwicke  mBex  v.  Francis  (a),  with  respect  to 

(a)  Obbm  temp.  Hardw.  114. 
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the  meaning  of  the  word  ^*  immediately/'  Mr.  Baron  Rolfe  ob« 
aeired, ''  I  think  the  words  used  by  my  brother  Maule  afford  the 
best  test  as  to  the  prop^  construction  of  the  statute^  coupling 
with  it  the  additional  qualification  that  it  is  to  be  done  with  all 
oonvenient  speed.  In  strict  construction^  the  words  'imme- 
diately afterwards '  exclude  the  lapse  of  any  interval  of  time, 
but  their  meaning,  with  reference  to  a  case  like  the  present, 
must  be,  that  the  certificate  shall  be  granted  as  speedily  as  con- 
veniently can  be.    Then  I  agree  that  that  was  done  here.'' 

The  application  of  the  principle  established  by  the  Court  of 
Exchequer  in  the  case  of  Thompson  v.  Gibson,  was  carried  a 
little  further  by  the  same  Court  not  long  afterwards,  in  the  case 
of  Page  v.  Pearce  (a).  On  the  execution  of  a  writ  of  inquiry 
after  judgment  by  default  in  an  action  of  trespass,  the  jury 
having  assessed  the  damages  at  one  fiBurthing,  the  under  sheriff 
was  applied  to  to  certify,  under  the  statute  8  &  4  Vict.,  that 
the  trespass  was  wilful  and  malicious.  After  an  argument  on 
the  point  by  counsel,  the  sheriff  said  that  he  would  take  time 
to  consider  whether  he  would  certify  that  the  trespass  was 
malicious.  The  Court  then  adjourned,  and  on  the  same  day 
met  again,  to  take  an  inqmsition  under  an  elegit,  when  the 
sheriff  granted  his  certificate  that  the  trespass  was  wilful  and 
malicious,  and  the  Master,  under  that  certificate,  allowed  the 
plaintiff  his  costs.  A  rule  having  been  obtained  to  set  aside 
the  allocatur,  the  Court  dischaiged  it.  Lord  Abinger,  C.  B., 
said :  ''  It  has  already  beepi  decided,  and  necessarily  so,  that 
the  words  '  immediately  afterwards,'  in  the  statute,  cannot  be 
construed  literally ;  and  if  you  abandon  the  literal  construc- 
tion of  the  words,  what  can  you  substitute  but  'within  a 
reasonable  time,'  especially  as  an  endorsement  of  the  certifi- 
cate eo  instanti  can  be  of  no  necessity  whatever  ?  Here,  when 
the  writ  was  executed,  the  under  sheriff's  authority  under 
it  is  said  to  have  expired :  it  ended,  therefore,  with  the  verdict. 
In  that  view  of  the  case,  the  word  '  immediately'  is  of  no  im- 
portance in  this  question,  because,  the  instant  after  the 
delivery  of  the  verdict,  he  was  equally  without  authority. 
But  we  must  construe  the  Act  of  Parliament  reasonably;  and 

(a)  8  M.  &  W.  677. 
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as  it  requires  him  also  to  consider  the  propriety  of  granting  or 
refusing  a  certificate^  he  has  a  new  commission  for  that  pur- 
pose: and  when  the  Act  says  only  that  the  Judge  shall 
certify  immediately  after  the  trial,  and  does  not  more  espe- 
cially define  the  time,  it  must  mean  that  it  is  sufficient  if  it  be 
done  within  a  reasonable  time.  There  must  surely  be  a  rea- 
sonable interval  for  him  to  consider  his  judgment,  especially 
when  counsel  have  thought  it  a  point  fit  to  be  argued.  Can 
we  then  say  that  in  this  case  he  has  taken  an  unreasonable 
time  ?  It  is  said,  that  he  cannot  certify  after  the  trial  of 
another  cause ;  if  so,  a  Judge  must  postpone  every  other  cause 
for  that  day.  I  do  not  limit  the  reasonable  time  to  the  in- 
terval before  the  trial  of  another  cause,  or  even  necessarily  to 
the  same  day.'' 

The  cases  of  Thompson  v.  Gibson  and  PcLge  v.  Pearce  were 
adopted  by  Mr.  Justice  Patteson,  sitting  in  the  Bail  Ck)urt,  in 
Nelmes  v.  Hedges  (a),  when  that  learned  Judge,  in  conformity 
with  the  principles  of  these  decisions,  held  that  a  certificate 
given  the  day  after  the  trial  was  e%ctual.  In  that  case,  the 
trial  having  occupied  the  whole  day,  it  was  agreed  by  all  parties 
that  the  associate  should  take  the  verdict.  He  did  so,  and 
this  verdict  for  the  plaintiff,  with  a  farthii^  damages,  was  in- 
dorsed on  the  record.  On  the  following  morning,  after 
another  cause  was  called  on,  the  Judge,  on  being  applied  to 
for  that  purpose,  certified  that  the  action  was  really  brought 
to  try  a  right,  besides  the  mere  right  to  recover  damages,  and 
Mr.  Justice  Patteson  refused  to  grant  a  rule  to  rescind  the 
certificate. 

Where  a  verdict  having  been  found  for  the  defendant,  but 
it  being  suggested  that  the  plea  upon  which  it  was  found  was 
bad  non  obstante  veredicto ^  the  plaintiff's  counsel  applied  to 
the  Judge  to  certify  that  the  action  was  brought  to  try  a  right 
beyond  the  mere  right  to  recover  damages,  and  the  Judge  said 
that  he  would  certify  if  it  became  necessary  to  do  so ;  and  he 
accordingly  added  to  his  notes  of  the  trial,  the  following 
words :  "  I  certify,  if  necessary,  that  the  right  came  in  ques- 

(a)  2  DowL  N.  S.  850 ;  8,  C.  »om.  Helmet  v.  Hedges,  12  L.  J.  (N.  S.),  Q.  B.  100. 
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tion.'f  It  was  held^  that  inasmuch  as  the  application  was 
made  in  open  Coort  at  the  time  of  the  trials  and  the  learned 
Judge  then  stated  that  he  would  give  a  certificate  if  it  became 
necessary^  it  must  be  taken  as  haying  been  done  by  consent 
of  all  parties^  and  the  certificate  ultimately  given  as  having 
the  same  effect  as  if  it  had  been  given  on  that  day  (a) . 

In  concluding  this  part  of  the  subject^  it  may  be  observed^ 
that  where  it  is  sought  to  impeach  the  exerdse  of  the  Judge^s 
discretion^  with  regard  to  the  time  of  granting  a  certificate,  the 
facts  must  be  brought  clearly  before  the  Court,  and  if  arising 
in  a  case  tried  or  assessed  before  the  sheriff  or  his  deputy,  the 
party  applying  should  have  the  acquiescence  of  that  officer  in 
the  representation  of  the  facts  {b). 

The  question,  whether  a  Judge  can  rescind  a  certificate 
granted  by  him,  under  the  statute  43  Eliz.  c.  6,  s.  2,  has 
been  raised,  but  not  expressly  decided.  If  such  power  does 
exist,  it  must  be  exercised  before  the  time  for  signing  final 
judgment.  In  Whalley  v.  Williamson  (c)  Chief  Justice  Tindal 
leaned  to  the  opinion  that  the  Judge  had  power  to  rescind, 
and  as  the  question  is  one  which  might  probably  bear  upon 
other  statutes  noticed  in  this  chapter,  and  the  judgment 
enters  into  the  practice  upon  granting  certificates,  it  is 
inserted  here.  The  facts  of  the  case  were  these : — Mr.  Baron 
Alderson  was  applied  to  on  the  trial  at  Stafford  to  certify  to 
deprive  the  plaintiff  of  costs,  and,  having  taken  time  to  con- 
sider, granted  the  certificate  on  his  arrival  at  Gloucester  on 
tlie  same  circuit,  which  certificate  was  indorsed  on  the  back  of 
tlie  record  in  the  usual  manner.  Application  having  been 
made,  at  the  end  of  the  following  Easter  Term,  to  the  learned 
Judge  by  the  plaintiff  to  withdraw  his  certificate,  a  sum- 
mons was  granted;  upon  which  both  parties  attended,  and 
the  certificate  was  rescinded.  The  plaintiff,  in  consequence, 
proceeded  to  tax  his  costs,  and  a  direction  having  been  ob- 

(a)  Jones  ▼.  WUUams,  18  M.  &  W.  riff  or  his  deputy  must  be  in  the  xuune 

420;  2D.  &L.  247;  14  L.  J.  (N.  S.),  of  the  high  sheriff,  Stroud  v.  WatU, 

Exch.  76.  2  C.  B.  Rep.  929;  15  L.  J.  (N.  S.),  C.  P. 

(6)  See  Fryme  ▼.  Brovm^  1  Dowl.  196;  3  D.  &  L.  799,  S,  C. 

K.  8.  680 ;  11 L.  J.  (N.  S.),  C.  P.  227,  (c)  Whalletf  v.  WUliamson,  7  Dowl. 

8.  a    A  certificate  by  the  under  she.  268 ;  6  Bing.  N.  C.  200. 
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obtained  for  siupeiidiiig  the  Master's  aUoeatur,  a  role  was 
obtained^  calling  on  the  defendant  to  show  cause  why  the 
plaintifrs  costs  shoidd  not  be  taxed.    The  Court  of  Common 
Pleas  discharged  the  rale.     Chief  Justice  Tindal  said :  ''  It 
appears  to  me  that  the  time  which  the  Judge  may  take  to 
grant  a  certificate^  is  a  yetj  different  subject  of  inquiry  from 
the  time  he  may  take  to  rescind  it.     When  he  has  granted 
a  certificate^  he  has  given  notice  to  the  defendant,  that  the 
case  is  one  in  which  he  will  not  be  called  on  to  pay  coats, 
and  therefore  in  a  reasonable  time,  so  far  as  his  interests  are 
concerned,  the  Judge  ought  to  intimate  that  the  certificate 
shall  be  rescinded,  because  it  puts  the  defendant  in  a  diffdi^nt 
situation ;  and  I  do  not  think  that  the  time  should  be  later 
than  that  at  which,  by  the  rules  of  the  Court,  the  judgment 
may  be  entered  up.     The  statute,  it  is  to  be  remembered, 
gives  no  express  power  to  rescind  the  certificate  at  all  j  but  at 
the  same  time  it  is  reasonable  that  such  a  step  should  be 
taken  j  for  it  is  to  be  inferred  that  it  was  the  intention  of  the 
Legislature  that  the  parties  should  have  the  best  judgment; 
and  it  is  possible  that  a  mistake  may  have  been  committed,  or 
that  a  circumstance  may  have  been  made  known  to  the 
learned  Judge,  with  which  he  may  not  have  been  acquainted 
at  the  time  of  granting  the  certificate ;  but  I  only  say,  that 
the  power  should  be  put  into  operation  in  time  for  the  rights 
of  the  parties  to  be  secured.     The  practice  is,  that  the  asso- 
ciate makes  a  minute  on  the  record  of  the  certificate  on  its 
being  granted,  and  such  certificate  being  afterwards  formally 
put  upon  the  Nisi  Prius  record,  on  the  first  day  of  the  next 
term  it  is  handed  over  to  the  party  in  whose  favour  the  verdict 
was  found.     In  former  times,  when  the  rules  of  the  Court 
were  acted  upon,  an  entry  would  have  been  made  upon  the 
judgment  roll  of  the  Court,  which  remained  in  Court  on  the 
Nisi  Prius  record  going  down.     But  although  a  Judge  might 
amend  his  certificate  even  after  the  record  was  delivered,  yet 
if  the  fourth  day  of  term  is  allowed  to  paas  without  any  alter- 
ation being  made,  the  defendant  will  be  put  in  a  situation 
extremely  different  from  that  in  which  he  supposed  himself  to 
be.     It  seems,  therefore,  to  me,  without  touching  on  the 
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qnestion  of  the  abeoltite  right  of  the  learned  Judge  to  lesdnd 
his  certificate^  that  that  rights  if  it  exists^  should  be  exercised 
within  a  reasonable  time;  and  in  the  present  case^  judging 
by  the  circumstances^  and  firom  the  consequences  to  both 
parties^  I  think  that  the  certificate  was  rescinded  too  late/^ 
The  other  Judges  of  the  Court  expressed  doubts  as  to  the 
power  of  rescinding  at  all. 

Whatever  doubt  there  may  be  as  to  the  Judge's  power  of 
rescinding  a  certificate  granted  under  the  statute  of  48  Eli2. 
c«  6,  s.  2j  it  is  apprehended  that  no  such  power  can  exist  as  to 
a  certificate  granted  under  the  statute  3  &  4  Vict.  c.  24^  s.  2, 
which  statute  requires  the  certificate  to  be  granted  immediately 
after  the  trial ;  for  if  there  were  a  power  to  rescind  such  oer« 
tificate^  the  Judges  might  grant  certificates  in  all  cases  imme- 
diately after  the  trials  and  either  confirm  or  rescind  them  on 
further  consideration,  and  at  a  subsequent  time,  which  appears 
to  be  what  the  statute  is  intended  to  prevent. 

The  effect  of  the  3rd  section  of  the  8  &  4  Vict.  c.  24,  has 
been  the  subject  of  considerable  discussion  with  respect  to  the 
circumstances  under  and  manner  in  which  a  plaintiff,  who  has 
given  the  notice  mentioned  in  that  section,  can  secure  his  fidl 
costs  where  he  has  recovered  less  than  40«.  damages.  It  will 
be  observed  that  the  2nd  section  deprives  a  plaintiff  of  costs 
in  actions  of  trespass,  or  of  trespass  on  the  case,  where  the 
damages  are  under  40«.,  unless  the  Judge  certifies  that  the 
action  was  brought  to  try  a  rigbt  (independently  of  the  right 
to  recover  damages),  or  that  the  trespass  or  grievance  was 
wilful  and  malicious.  The  3rd  section  provides  that  the  2nd 
section  shall  not  extend  to  deprive  the  plaintiff  of  costs  where 
a  written  notice  not  to  trespass  has  been  previously  given. 
But  how  is  it  to  appear  that  a  case  is  within  the  3rd  section? 
If  it  be  ui^ed  that  there  must  be  a  certificate  of  the  Judge,  as 
mentioned  in  the  2nd  section,  it  may  be  answered,  that  so  to 
hold  would  in  effect  be  doing  the  very  thing  which  the  statute 
provides  against,  namely,  affecting  the  right  of  a  plaintiff 
within  the  3rd  section  by  the  2nd ;  for  it  would  be  to  rely  on 
the  2nd  section  as  depriving  the  plaintiff  of  his  costs  in  a  case 
to  which  that  section  does  not  apply.     Moreover,  a  plaintiff 
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has  no  means  of  compelling  a  Judge  to  certify  that  the  action 
was  leally  brought  to  try  a  rights  or  that  the  trespass  was  wilful 
and  malicious.   The  former  might  obviously  not  be  true ;  and 
a  trespass  is  not  necessarily  wilful  and  malicious  because  com- 
mitted after  notice.    The  result  of  the  cases  decided  upon  this 
question  is^  that  where  a  Judge  has  not  certified  under  the  2nd 
section^  a  plaintiff  may  enter  a  suggestion  on  the  roll  that  the 
trespasses  in  respect  of  which  the  plaintiff  has  recovered  his 
vercUct^  were  committed  by  the  defendant  after  notice ;  but 
that^  to  entitle  a  plaintiff  to  costs^  there  must  be  either  a  certi- 
ficate or  a  suggestion.   luDaiw  v.  Hole  [a)y  where  in  an  action 
of  trespass  the  plaintiff  had  a  verdict^  with  M,  damages^  and  it 
was  proved  that  the  defendant  had  been  served  with  a  written 
notice  by  the  plaintiff  not  to  trespass^  and  the  Judge  refused 
to  certify^  and  there  was  no  suggestion  of  the  notice  on  the 
record,  the  Master  having  taxed  the  plaintiff  his  fiill  costs,  the 
Court  of  Queen^s  Bench  made  absolute  a  rule  for  reviewing 
the  taxation.     The  ground  of  the  decision,  as  reported,  web 
that  the  statute  8  &  4  Vict,  excepts  from  the  operation  of  that 
Act  all  cases  where  notice  not  to  trespass  had  been  proved ; 
that  the  case,  therefore,  was  not  within  that  statute,  but  must 
be  governed  by  the  8  &  9  Will.  III.  c.  11,  which  had  not  been 
complied  with,  because  under  it  there  must  be  a  certificate  to 
entitle  the  plaintiff  to  full  costs.     This  case  rightly  decided 
that  the  taxation  should  be  reviewed,  for  there  was  neither  a 
certificate  nor  a  suggestion ;  but  the  ground  of  the  decision,  it 
is  apprehended,  is  wrong,  as  is  shown  by  the  case  of  Bowyer 
V.  Cook  (i),  in  which  the  effect  of  the  section  now  under 
consideration  was  gone  into  so  fiilly  as  to  entitle  the  decision 
to  particular  notice.     It  was  an  action  of  trespass  to  land, 
tried  before  Mr.  Baron  Pcerke :  a  verdict  was  foimd  for  the 
plaintiff,  damages  20^.     The  learned  Judge  was  thereupon 
asked  to  certify,  pursuant  to  the  3  &  4  Vict.  c.  24,  s.  2,  that 
the  action  was  brought  to  try  the  plaintiff^s  right  to  the  land 
upon  which  the  trespasses  complained  of  were  committed,  or 
that  the  trespasses  were  wilful  and  malicious,  and  committed 

(a)  15  L.  J.  (N.  S.),  Q.  B.  32. 
(6)  4  C.  B.  286;  16  L.  J.  (N.S.),  C.  P.  177;  4  D.  &  L.  816. 
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after  notice  not  to  trespass.     He^  horeTer^  refused  to  grant 
snch  certificate.    A  rule  was  afterwards  obtained  to  show 
eanae  why  the  plaintiff  shoidd  not  be  at  liberty  to  enter  a 
Boggestion  on  the  roll^  ''that  the  trespasses  in  respect  of  which 
the  plaintiff  has  recovered  his  verdict  in  this  cause  were  com- 
mitted by  the  defendant  after  notice/'  to  entitle  the  plaintiff  to 
\m  costs  of  the  action.     The  cases  of  Shenvin  v.  Stvindatt  (a) 
and  Daw  t.  Hole  were  cited  in  showing  cause  against  the  rule^ 
as  authorities  to  show  that  the  fittatute  of  Will.  III.  was  in 
force,  and  that  the  only  way  in  which  the  plaintiff  could  have 
obtained  his  costs  was  by  a  certificate  under  that  statute. 
The  rule  was^  however,  made  absolute.     Wilde,  C.  J.,  de- 
Uyered  the  following  judgment : — "  I  am  of  opinion  that  this 
nile  should  be  made  absolute.     By  the  22  &  23  Car.  II.  c.  9, 
8. 136,  it  was  enacted,  '  that  in  all  actions  of  trespass,  assault 
and  battery,  and  other  personal  actions,  wherein  the  Judge  at 
the  trial  of  the  cause  shall  not  find  and  certify  under  his  hand 
upon  the  back  of  the  record,  that  an  assault  and  battery  was 
Boffidentiy  proved  by  the  plaintiff  against  the  defendant^  or 
that  the  freehold  or  titie  of  the  land  mentioned  in  the  plain- 
tiff's declaration  was  chiefly  in  question^  the  plaintiff  in  such 
action,  in  case  the  jury  shall  find  the  damages  to  be  under  the 
▼alue  of  40s.,  shall  not  recover  or  obtain  more  costs  of  suit 
than  the  damages  so  found  shall  amount  unto^*  &c.    Except 
for  that  statute,  thore  was  nothing  at  that  time  to  deprive  a 
(lamtiff  of  his  full  costs,  where  he  had  obtained  a  verdict  and 
^^Qtages,  however  small,  in  an  action  for  a  local  trespass.     By 
the  next  statute,  8  &  9  WiQ.  III.  c.  11,  s.  4,  it  was  sought  to 
^^cstore  to  the  plaintiff  costs  in  certain  cases  where  the  statute 
of  Charles  had  taken  them  away,  and  accordingly  it  was  by 
^  section  enacted, '  that  in  all  actions  of  trespass  to  be  com- 
menced or  prosecuted  in  any  of  his  Majesty's  Courts  of  Be- 
<^rd  at  Westmioster,  wherein  at  the  trial  of  the  cause  it  shall 
appear,  and  be  certified  by  the  Judge  under  his  hand  upon 
the  hack  of  the  record,  that  the  trespass  upon  which  any  de- 
fendant shall  be  found  guilty  was  wilful  and  malicious,  the 
plaintiff  shall  recover  not  only  his  damages,  but  his  full  costs 

(fl)  12  M.  &  W.  783i  13  L.  J.  (N.  S.),  Exch.  237,  S.  C, 
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of  8uit^  any  fonner  law  to  the  oontraiy  notwithstandiiig.' 
The  effect  of  that  eaactment  is  to  give  costs  where  otherwise 
the  plaintiff  would  not  have  been  entitled  to  them^  it  being 
evidently  intended  as  a  qualification  of  the  provision  in  the 
former  statute.     Repeal  the  statute  of  Charles,  therefore,  and 
the  8  ft  9  Will.  III.  c.  11,  s.  4,  becomes  nugatory.     By  the 
1st  section  of  the  8  ft  4  Vict.  c.  2^,  the  statute  of  Charles  is 
repealed.     How,  then,  stands  the  law?    Wby,  that  a  plaintiff 
who  recovers  averdict  for  any  amount  of  damages  in  anantian 
of  trespass,  is  entitled  to  full  costs,  because  the  only  statute 
that  ever  deprived  him  of  costs  is  repealed.    It  is  true  the 
statute  8  &  9  Will.  III.  c.  11,  stands  unrepealed;  but  to  hold 
that  that  statute — which  was  passed  for  the  purpose  of  giving 
the  plaintiff  costs  in  certain  cases,  where  by  the  eadier 
statute  they  had  been  taken  away — operates  to  disentitle 
a  plaintiff  in  any  case  to  costs,  would  be   to  give  it  an 
effect  totally  subversive  of  its  intention.     The  1st  seetian 
of  the  3  ft  4  Vict.  c.  24,  having  repealed  the  22  &  23 
Car.  II.  c.  9,  woidd  have  left  the  plaintiff  in  an  action  of 
this  sort,  who  had  recovered  a  verdict  with  less  than  40s. 
damages,  entitled  to  full  costs,  but  for  the  2nd  section,  which 
enacts,  '  that  if  the  plaintiff  in  any  action  of  trespass,  or  of 
trespass  on  the  case,  brought  or  to  be  brought  in  any  of  her 
Majesty's  Courts  at  Westminster,  &c.,  shall  recover  by  the 
verdict  of  a  jury  less  damages  than  409.,  such  plaintiff  shall  not 
be  entitled  to  recover  or  obtain  from  the  defendant,  in  respect 
of  such  verdict,  any  costs  whatever,  whether  it  shall  be  given 
upon  any  issue  or  issues  tried,  or  judgment  shall  have  passed  by 
default,  unless  the  Judge,  or  presiding  officer  before  whom 
such  verdict  shall  be  obtained,  shall  immediately  afterwards 
certify  on  the  back  of  the  record,  or  on  the  writ  of  trial,  or 
writ  of  inquiry,  that  the  action  was  really  brought  to  try  a 
right  besides  the  mere  right  to  recover  damages  for  the  tres- 
pass or  grievance  for  which  the  action  shall  have  been  brought, 
or  that  the  trespass  or  grievance  in  respect  of  which  the  action 
was  brought  was  wilful  and  malicious.'     It  ia  conceded  that 
this  is  the  only  legislative  enactment  to  take  away  the  costs  in 
this  case,  if  they  are  taken  away  at  all.    But  that  section  is  not 
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left  to  operate  in  its  full  force,  for  the  8rd  section  provides  and 
enacts,  *  that  nothing  herein  contained  shall  extend  to  or  be 
ooDstroed  to  extend  to  deprive  any  plaintiff  of  costs  in  any 
action  or  actions  for  a  trespass  or  trespasses  over  any  lands, 
Ac.,  or  for  entering  into  any  dwellings,  &c.  in  respect  of  which 
any  notice  not  to  trespass  thereon  or  therein  shall  have  been 
pTevioQsIy  served,  by  or  on  behalf  of  the  owner  or  occupier  of 
the  land  trespassed  over,  upon  or  left  at  the  last  reputed  or 
known  place  of  abode  of  the  defendant  or  defendants  in  such 
action  or  actions/  Incorporate  the  provision  in  the  8rd  sec* 
tion  with  the  2nd,  and  read  the  two  together,  and  it  will 
i^pear  that  a  plaintiff  who  recovers  less  damages  than  40«.  in  an 
action  of  trespass,  or  of  trespass  on  the  case,  is  entitled  to  no 
costs  unless  the  Judge  shall  certify  that  the  action  was  brought 
to  try  a  right,  or  that  the  trespass  or  grievance  in  respect  of 
which  the  action  is  brought  was  wilful  and  malicious,  except 
where  the  defendant  has  had  a  previous  notice  not  to  trespass. 
Upon  the  whole,  therefore,  I  think  that  as  the  law  now  stands, 
aplaintiff  is  entitled  as  of  right  to  his  full  costs  in  an  action  of 
trespass,  in  respect  of  a  trespass  committed  after  notice,  though 
he  recovers  less  than  40«.  In  Daw  v.  Hole  the  attention 
of  the  Court  of  Queen's  Bench  does  not  seem  to  have  been 
called  to  the  effect  of  the  8  &  9  Will.  III.  c.  11,  in  con- 
nection with  the  22  &  23  Car.  II.  c.  9.  They  appear  to 
have  thought  that  costs  are  given  only  where  the  Judge 
certifies,  not  adverting  to  the  circumstance  of  the  only  statute 
depriving  the  plaintiff  of  costs  in  these  cases  having  been 
repealed.''  After  referring  to  another  point  not  connected 
with  the  question  now  under  consideration,*the  Chief  Justice 
proceeded :  **  The  only  remaining  question  is,  what  is  the  pro- 
per course  for  the  plaintiff  to  adopt  in  order  to  entitie  himself 
to  costs — non  constat  that  the  notice  would  appear  at  the  trial. 
The  Judge  would  not  be  bound  to  certify  nor  would  the  plain- 
tiff be  bound  by  tiie  absence  of  a  certificate,  for  his  right  to 
costs  does  not  depend  simply  upon  the  Judge's  certifying,  but 
upon  the  fact  of  his  having  given  the  defendant  a  previous 
liotice.  Now  the  record,  which  ought  to  show  the  plaintiff's 
nght  to  costs,  is  altogether  silent  as  to  the  fact  of  a  notice  having 
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been  given.  Looking  merely  at  the  statute  of  Victoria  and 
at  the  record,  we  find  that  the  plaintiff  has  brought  an  action 
of  trespass,  and  has  recovered  less  than  40s.  damages^  and 
therefore  that  he  is  not  entitled  to  costs.  The  plaintiff^  how- 
ever, claims  to  be  entitled  to  costs  under  sect.  3.  He  clearly 
ought  to  have  an  opportunity  of  asserting  his  right,  and  the 
defendant  an  opportunity  of  contesting  it ;  but  I  see  no  way  in 
which  that  can  be  done,  but  by  entering  a  suggestion  as  pro- 
posed.'' 

Mr.  Justice  CoUman  said: — ''The  cases  that  have  been 
cited  are  not  at  all  in  conflict  with  the  decision  to  which  we 
have  come.  In  the  case  of  Sherwin  v.  SunndaU,  the  Judge 
clearly  had  power  to  certify,  as  he  did,  under  the  3  &  4  Vict, 
c.  24,  s.  2.  Daw  v.  Hole  is  not  very  lucidly  reported.  The 
question  there  seems  to  have  been,  whether  the  Master  was 
justified  in  allowing  the  plaintiff  costs  where  he  had  recovered 
in  trespass  less  than  40«.,  there  being  no  certificate  under  sect. 
2,  and  no  suggestion  of  a  previous  notice  under  sect.  8.  Here 
I  think  the  plaintiff  is  clearly  entitled  to  costs  upon  a  suggestion 
being  entered,  and,  for  the  reasons  stated  by  the  Lord  Chief 
Justice,  I  am  of  opinion  that  that  is  the  proper  course.'' 

Mr.  Justice  CressweU  followed : — "  I  agree  with  the  rest  of 
the  Court  in  thinking  this  a  very  plain  case.  Prima  facie,  the 
plaintiff  having  recovered  damages  is  entitled  to  costs :  if  he 
is  not  it  must  be  by  some  statutory  enactment.  Mr.  Peacock 
has  very  properly  admitted  that  the  only  statute  that  can  have 
the  effect  of  depriving  the  plaintiff  of  costs  in  this  case  is  the 
3  &  4  Vict.  c.  24.  The  2nd  section  of  that  statute  enacts 
that  if  the  plaintiff  in  any  action  of  trespass,  or  of  trespass 
on  the  case,  shall  recover  less  damages  than  40s,,  he  shall  be 
entitled  to  no  costs  unless  the  Judge  shall  certify  on  the  back 
of  the  record  that  the  action  was  really  brought  to  try  a  right, 
or  that  the  trespass  or  grievance  was  wilful  and  malicious. 
Then  comes  the  3rd  section,  which  provides  that  nothing  in 
this  Act  shall  extend  to  deprive  any  plaintiff  of  costs  in  any 
action  for  a  trespass  over  any  lands,  8cc.,  in  respect  of  whidi  a 
notice  not  to  trespass  thereon  shall  have  been  previously  given 
to  the  defendant.     If  this  3rd  section  had  enacted  that  the 
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plaintiff  shcmld  not  be  deprived  of  costs  if  it  should  appear  at 
the  trial  that  a  previous  notice  not  to  trespass  had  been  given^ 
there  might  have  been  ground  for  contending  that  the  Judge 
must  certify  to  entitle  the  plaintiff  to  costs.  But  the  notice  is 
not  required  to  appear  at  the  trial.  The  proper  course  clearly 
is  to  suggest  that  fact  upon  the  record^  leaving  the  defendant 
to  traverse  it,  if  so  advised." 

Mr.  Justice  V,  Williams  observed,  that  "  in  order  to  give 
any  effect  to  the  3rd  section  of  the  3  &  4  Yict.  c.  24,  it  is 
necessary  to  adopt  one  of  two  constructions,  viz.,  that  in  such 
a  case  as  this  a  suggestion  shall  be  entered  on  the  record  to 
show  that  the  plaintiff  has  entitled  himself  to  the  benefit  of 
that  proviso,  or  that  it  shall  be  imperative  on  the  Judge  to 
certify  that  the  trespass  is  wilful  and  malicious  where  it  is 
conunitted  after  notice.  The  latter  would  evidently  be  a  much 
more  harsh  construction  than  the  former,  whidi,  I  agree, 
is  the  one  we  ought  to  adopt." 

With  respect  to  the  notice  mentioned  in  the  3rd  section, 
it  must  forbid  the  defendant  to  do  that  which  at  the  time 
was  in  dispute,  and  for  subsequently  doing  which  the  plaintiff 
has  brought  his  action  and  recovered  {a).   In  an   action  of 
trespass  for  breaking  and  entering  the  plaintiff's  close  called 
StonyhiU  Dole,  and  trampling  the  grass  with  cattle,  horses, 
and  carriages,  the  defendant  pleaded,  1st,  not  guilty ;  2nd,  a  de- 
nial of  the  plaintiff's  property  in  the  close;  and  8rd,  a  justifi- 
cation as  tenant  to  M.  H.  of  a  close,  and  a  right  of  way  in  respect 
of  it,  over  the  locus  in  quo.     The  replication  joined  issue  on  the 
Ist  and  2nd  pleas ;    as  to  the  3rd  plea,  traversed  the  right  of 
way  in  M,  H.,  and  new  assigned  that  the  defendant  committed 
the  trespass  on  other  and  different  occasions,  and  for  other  and 
different  purposes  than  in  the  3rd  plea  mentioned,  and  in  other 
and  different  parts  of  the  close  out  of  the  said  way  in  that  plea 
mentioned.     The  plaintiff  took  issue  on  the  right  of  way,  and 
suffered  judgment  by  default  on  the  new  assignment.     On  the 
trial  of  the  issues  and  inquiry  of  damages,  the  plaintiff  had  a 
verdict  on  the  first  issue,  and  \s,  damages  were  assessed  on  the 
new  assignment.     The  defendant  had  a  verdict  on  the  justifi- 
cation.   The  Judge  did  not  certify,  but  it  having  been  proved 

(a)  B<mne  v.  Alcock,  4  Q.  B.  621 ;  12  L.  J.  (K.  S.),  Q.  B.  268,  S,  C. 
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that  the  plaintiff  had  served  the  defendant  with  a  notice  which 
recited  that  the  defendant  occapied  and  had  mown  grass  upon 
the  land  of  3f .  H.j  and  forbade  the  defendant  to  carry  away 
the  grass^  &c.,  with  carts  or  otherwise,  over  Stonyhill  Dole,  or 
for  that  or  any  other  purpose  to  make  any  temporary  road  or 
path  over  the  same,  or  commit  any  other  trespass  therein,  the 
Master  considered  the  plaintiff  entitled  to  the  costs  of  executing 
the  writ  of  inquiry  of  damages ;  but  it  was  held  that  the  notioe 
was  too  general,  and  being  a  notice  not  to  come  upon  the  close 
at  all  (which  the  defendant  had  proved  he  had  a  right  to  do) 
was  not  such  a  notice  as  brought  the  plaintiff  within  the  3rd 
section.  Mr.  Justice  Paiteson  said,  '^  Before  this  action  was 
brought,  the  defendant  asserted  a  right  of  way  over  the 
plaintiff's  dose.  The  plaintiff  gave  him  notice  not  to  tres- 
pass there ;  that  is,  in  effect,  not  to  assert  the  right  which 
he  claimed.  If  the  plaintiff  had  succeeded  on  the  justification, 
his  notice  would  have  entitled  him  to  costs ;  but  the  defendant 
has  established  his  right  to  do  what  the  notice  forbade.  The 
plaintiff  says  that  the  trespass  extra  viam  was  that  which  the 
defendant  had  notice  not  to  do;  but  that  is  not  so.  If  the 
plaintiff  had  said,  '  It  is  true  you  have  a  right  of  way  over  a 
particular  part  of  the  dose,  but  take  care  you  do  not  go  out  of 
that  way,'  the  case  would  have  been  different.  Here  he  has 
only  given  a  notice  not  to  come  upon  the  dose  at  all.''  A  rale 
for  reviewing  the  Master's  taxation  was  accordingly  made 
absolute  (a). 

Although  the  notice  may  in  terms  require  the  defendant  to 
do  a  particular  act,  as  to  remove  the  subject-matter  of  the 
trespass ;  if,  nevertheless,  the  effect  of  it  is  to  forbid  a  trespass 
on  the  plaintiff's  land,  it  is  within  the  3rd  section.  Thus, 
where  in  an  action  of  trespass  for  placing  stumps  and  stakes  on 
the  plaintiff's  land,  the  defendant  paid  into  Court  409.,  which 
the  plaintiff  took  out  in  satisfaction  of  that  trespass,  and  the 
plaintiff  afterwards  gave  the  defendant  notice  that  tmless  he 
removed  the  stumps  and  stakes  a  farther  action  would  be 
brought  against  him ;  it  was  hdd  that  the  leaving  the  stumps 
and  stakes  on  the  land  was  a  new  trespass  after  notice,  which 
entitled  the  plaintiff  to  costs,  although  the  damages  were  under 

(a)  Bourne  v.  Alcoeh,  fwpro. 
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40i».  (a).  It  wds  admitted  that  the  cases  of  Holmes  t.  Wilson  {b) 
and  Hudson  v.  Nicholson  (c)  decided  that  the  leaving  the 
stakes  on  the  land  was  a  distinct  trespass ;  but  it  was  contended 
that  the  notice  was  not  simply  a  notice  not  to  trespass,  but  a 
notice  that  unless  the  defendant  did  certain  acts  the  not  doing 
of  which  would  amount  to  a  new  trespass,  a  further  action 
would  be  brought  against  him;  but  it  was  held  that  the  notice 
was  in  fact  a  notice  not  to  trespass  on  the  plaintiff^s  land. 

The  only  other  points  connected  with  this  subject  have 
already  been  discussed  in  a  previous  chapter,  and  therefore 
they  will  merely  be  stated  here,  and  that  previous  chapter 
referred  to. 

Where  the  defendant  pleads  several  pleas  under  the  statute 
of  4  Anne,  c.  16,  on  which  issues  are  joined,  and  all  the  issues 
are  found  for  the  plaintiff,  but  he  recovers  damages  to  a  less 
amount  than  40^.,  and  by  means  of  either  of  the  three  statutes 
above-mentioned  is  deprived  of  his  full  costs,  he  is  not  entitled 
to  the  costs  of  any  of  the  issues,  although  all  are  found  for 
him ;  but  if  any  one  of  the  issues  be  found  for  the  defendant, 
so  that  the  plaintiff  recovers  no  damages,  and  the  rest  of  the 
issues  are  found  for  the  plaintiff,  the  plaintiff  is  in  that  case 
entitled  to  the  costs  of  the  issues  found  for  him  {d). 

The  statute  3  &  4  Yict.  c.  24,  s.  2,  does  not  apply  to  writs 
of  inquiry  after  judgment  on  demurrer,  but  is  confined,  as 
regards  writs  of  inquiry,  to  cases  where  there  has  been  judg- 
ment by  default.  Therefore,  where  the  defendants  pleaded 
several  pleas,  one  of  which  was  demurred  to,  and  judgment 
given  for  the  plaiutiff,  and  a  writ  of  inquiry  executed  before 
a  Judge  of  Assize  (the  issues  of  fact  having  been  disposed  of 
before),  and  the  jury  assessed  the  damages  at  one  farthing ;  it 
was  held  that  the  plaintiff  was  entitled  to  his  costs  under  the 
Stat.  3  &  4  Will.  IV.  c.  42,  notwithstanding  sect.  2  of  the 
3  &  4  Vict.  c.  24  {e) ;  but  if  the  plaintiff  having  obtained  judg- 
ment on  demurrer  proceeds  to  the  trial  of  the  issues  of  fact 

(a)  BowyerT,  Cook,4iC.  B.  286;  4  (e)  6  M.  &  W.  487. 

D.  k  L.  816;  16  L.  J.  (N.  8.),  C.  P.  (i)  Set  ante,  p.  20,  ^  seq. 

177,  S.C.  (e)  Taylor  ▼. Solf,  5  Q.  B.  887;  13 

(6)  10  Ad.  &  £.  608.  L.  J.  (N.  S.),  Q.  B.  89,  S,  C. 
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without  aBsesfting  the  damages  on  the  iasoe  of  law,  and  re- 
covers less  than  40^.,  he  is  not  entitled  to  costs  without  a 
certificate.  Thus,  where  the  plauxtiff  having  obtained  judg- 
ment upon  demurrer  to  a  replication,  the  cause  went  down 
for  trial  upon  issues  of  £act  without  a  venire  *'  tarn  quam,'* 
the  jury  being  summoned  to  try  the  issues  only,  and  not 
''  as  well  to  try  the  issues  as  to  assess  the  damages/'  and  the 
plaintiff  recovered  only  20s.  damages,  and  the  Judge  refiised 
to  certify  under  the  Statute  of  Victoria,  it  was  held  that  the 
plaintiff  was  only  entitled  to  the  costs  of  the  demurrer  (a) ; 
and  now,  under  the  County  Court  Acts,  the  plaintiff  would 
not  be  entitled  to  the  costs,  even  of  the  demurrer,  without  a 
certificate  {b). 


CHAPTER  IX. 

OP   THE    LIMITATION    OF   COSTS    (COntiftUed). 
COSTS   UNDER  THE   SMALL   DEBTS  ACTS. 

Independently  of  the  provisions  in  the  statutes  already  con- 
sidered, depriving  parties  of  costs,  there  are  other  legislative 
enactments  by  which  a  particular  tribunal,  or  mode  of  recover- 
ing a  claim,  or  seeking  compensation,  is  provided,  and  the  par- 
ties not  adopting  it,  but  suing  in  the  superior  Courts,  deprived 
of  all  costs.  Of  these  the  most  important  and  general  in  its 
operation  is  the  Act  9  &  10  Vict.  c.  95,  "  An  Act  for  the 
more  easy  recovery  of  Small  Debts  and  Demands  inEngland,'' 
commonly  known  as  the  County  Courts  Act,  and  recently  ex- 
tended and  amended  by  the  18  &  14  Vict.  c.  61,  and  the  15  & 
16  Vict.  c.  64. 

Previously  to  the  first-mentioned  statute  various  Acts  of 
Parliament  had  been  passed  fix>m  time  to  time,  creating  local 

(a)  Poole  y.  OraiUham,  8  Soofct,  N.  (h)  See  Jhle^  v.  Dale,  21  Law  J., 

B.  722;  14  L.  J.  (N.  S.),  C.  P.  24;  2      C.  P.  104^  an^the  foUowmg  chapter. 
D.  &  L.  622,  S.  a 


Limitation  of  Costs. — Small  Debts  Acts,  137 

Courts  in  different  towns  for  the  recovery  of  small  debts;  Of 
these  Courts  it  is  unnecessary  to  say  more  than  that  they 
have  been  either  converted  into  County  Courts  or  abolished^ 
under  the  provisions  contained  for  that  purpose  in  the  general 
Act. 

By  the  9  &  10  Vict.  c.  95,  power  was  given  to  her  Ma- 
jesty in  Council  to  establish  County  Courts  throughout  Eng- 
land (with  the  exception  of  the  City  of  London),  and  assign 
districts  for  their  operation.  This  power  has  been  so  exercised 
that  the  whole  of  England  and  Wales  is  now  divided  into 
Courts,  each  having  a  particular  specified  district,  but  with 
uniform  jurisdiction  and  powers,  provided  for  by  the  above 
statute. 

The  jurisdiction  of  these  Courts  was  defined  by  section  58, 
which  enacted,  ''that  all  pleas  of  personal  actions^  where  the 
debt  or  damage  claimed  is  not  more  than  20/.,  whether  on 
balance  of  account  or  otherwise,  may  be  holden  in  the  County 
Court  without  writ,  and  all  such  actions  brought  in  the  said 
Court  shall  be  heard  and  determined  in  a  summary  way  in  a 
Court  constituted  under  this  Act,  and  according  to  the  provi- 
sions of  this  Act :  Provided  always,  that  the  Court  shall  not 
have  cognizance  of  any  action  of  ejectment,  or  in  which  the 
title  to  any  corporeal  or  incorporeal  hereditaments,  or  to  any 
toll,  fedr,  market,  or  franchise  shall  be  in  question,  or  in  which 
the  validity  of  any  devise,  bequest,  or  limitation  under  any 
will  or  settlement  may  be  disputed,  or  for  any  malicious  pro- 
secution, or  for  any  libel  or  slander,  or  for  criminal  conversa- 
tion, or  for  seduction,  or  for  breach  of  promise  of  marriage.'^ 

Section  59  provides  for  the  issuing  of  a  summons  to  be 
served  on  the  defendant;  and  section  60  enacts,  ''that  such 
summons  may  issue  in  any  district  in  which  the  defendant  or 
one  of  the  defendants  shall  dwell  or  carry  on  his  business  at 
the  time  of  the  action  brought,  or  by  leave  of  the  Court  for 
the  district  in  which  the  defendant  or  one  of  the  defendants 
shall  have  dwelt  or  carried  on  his  business  at  some  time  within 
six  calendar  months  next  before  the  time  of  the  action  brought, 
or  in  which  the  cause  of  action  arose,  such  summons  may  issue 
in  either  of  such  last-mentioned  Courts.'' 
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By  section  128  it  is  enacted^  ''that  all  actions  and  proceed- 
ings which  before  the  passing  of  this  Act  might  have  been 
brought  in  any  of  her  Majesty's  superior  Courts  oi  Record, 
where  the  pLiintiff  dwells  more  Ihan  twenty  miles  £com  the 
defendant  or  where  the  cause  of  action  did  not  arise^  wholly  or 
in  some  material  point,  within  the  jurisdiction  of  the  Court 
within  which  the  defendant  dwells  or  carries  on  his  businesa 
at  the  time  of  the  action  brought,  or  where  any  officer  of  the 
County  Court  shall  be  a  party,  except  in  respect  of  any  daim 
to  any  goods  and  chattels  taken  in  execution  of  the  process  of 
the  Court,  or  tiie  proceeds  or  yalue  thereof,  may  be  brought 
and  determined  in  any  such  superior  Court,  at  the  election  of 
the  party  suing  or  proceeding,  as  if  this  Act  had  not  been 
passed/' 

Section  129  then  enacted, ''  that  if  any  action  shall  be  com- 
menced after  the  passing  of  this  Act  in  any  of  her  Majesty's 
superior  Courts  of  Record  for  any  cause  othar  than  those 
lastly  hereinbefore  specified,  for  which  a  plaint  might  have 
been  entered  in  any  Court  holden  under  this  Act,  aod  a  ver- 
dict shall  be  found  for  the  plaintiff  for  a  sum  less  than  202.,  if 
the  said  action  is  founded  on  contract,  or  less  than  5/.  if  it  be 
founded  on  tort,  the  said  plaintiff  shall  have  judgment  to  re- 
cover such  sum  only,  and  no  costs ;  and  if  a  verdict  shall  not 
be  found  for  the  plaintiff  the  defendant  shall  be  entitled  to  his 
costs  as  between  attorney  and  client,  unless  in  either  case  the 
Judge  who  shall  try  the  cause  shall  certify  on  the  bade  of  the 
record  that  the  action  was  fit  to  be  brought  in  such  superior 
Court  (a)." 

By  the  statute  13  &  14  Vict.  c.  61,  which  passed  and 


(a)  Sect.  67  enacted,  <'  that  no  pri- 
vilege, except  as  hereinafter  excepted," 
(stich  exoeptionB  relating  solely  to  the 
Univemties  of  Oxford  and  Cambridge^ 
and  to  the  Coorta  of  the  Stannaries  of 
Cornwall,)  "  shall  be  allowed  to  any  per- 
son to  exempt  him  from  the  jnrisdiction 
of  any  Conrt  holden  nnder  this  Act" 
Kotwithstan^ng  thissection,  it  washeld 
tliat  an  attorney  was  not  deprived  of 


bis  privilege  tosne  in  theinfbrior  Grarts, 
Lewis  V.  Hanoe,  11 Q.  B.  921 ;  5  D.  A; 
L.  641.  A  danse  was  consequently  in- 
trodnoed  into  the  stat.  12  k  18  Vict  c. 
101,  s.  18,  expresdy  declaring  that  no 
privilege  shall  be  allowed  to  any  attor- 
ney, solicitor,  or  other  person,  to  ex- 
empt him  firom  the  provisions  of  the 
Act. 
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came  into  operation  on  the  14th  August^  1850,  the  joriadiction 
of  the  County  Courts  was  considerably  extended. 

Section  1,  after  reciting  that  it  is  expedient  to  extend  the 
provisions  of  the  Act  9  &  10  Vict.  c.  95,  and  another  statute 
(12  &  13  Yict.  c.  101)  amending  the  former  (but  not  affecting 
the  question  of  costs),  to  debts,  damages,  and  demands  not 
exceeding  the  sum  of  50/.,  enacts  "  that  the  jurisdiction  of  the 
several  Courts  holden  or  to  be  holden  under  the  said  Act  of 
the  10th  year  of  her  Majesty  shall  extend  to  the  recovery  of 
any  debt^  damage,  or  demand  not  exceeding  the  sum  of  50/.^ 
and  to  all  actions  in  respect  thereof  (save  and  except  the 
several  actions  specified  in  the  proviso  in  section  58  of  the  same 
Act) ;  and  that  the  several  powers  and  provisions  of  the  said 
several  Acts  of  the  10th  and  13th  years  of  her  Majesty,  and  all 
rules,  orders,  and  regulations  which  have  been  or  may  be 
made  in  pursuance  of  the  said  Acts  or  either  of  them,  shall 
extend  to  aU  debts,  damages,  and  demands  which  may  be  sued 
for  in  the  said  Courts  or  any  of  them,  not  exceeding  the  sum 
of  50/.,  and  to  all  proceedings  and  judgments  for  the  recovery 
of  the  same,  or  otherwise  in  relation  thereto  respectively,  as 
fully  and  effectually,  to  all  intents  and  purposes,  as  the  same 
respectively  are  now  or  may  be  applicable  to  debts,  damages, 
and  demands  within  the  present  jurisdiction  of  the  said 
Courts."  The  2nd  section  enacts,  ''  that  this  Act  and  the  said 
recited  Acts  of  the  10th  and  13th  years  of  her  Majesty  shall 
be  read  and  construed  as  one  Act,  as  if  the  several  provisions 
in  the  said  recited  Acts  contained,  not  inconsistent  with  the 
provisions  of  this  Act,  were  repeated  and  re-enacted  in  this 
Act." 

The  only  mode  by  which  a  defendant  could  avail  himself  of 
the  129th  section  of  the  9  &  10  Vict.  c.  95,  where  the  plain- 
tiff  in  an  action  in  the  superior  Courts  recovered  less  than  20/. 
or  5/.  (as  the  case  might  be)  in  respect  of  a  cause  of  action  for 
which  a  plaint  might  have  been  entered  in  a  County  Court 
under  that  statute,  was  by  a  suggestion  on  the  roll  (o).  This 
proceeding  being  attended  with  difficulty,  expense,  and  delay, 

(a)  Brooker  v.  Cooper,  Z  Exch.  112. 
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and  interfering  with  the  e£Scient  working  of  the  Act,  the  Ex- 
tension Act,  18  &  14  Yict.  c.  61,  has  virtually  repealed  the 
first  part  of  the  129th  section  of  the  original  Act,  by  enacting 
(sect.  11),  ''that  if,  in  any  action  commenced  after  the  passing 
of  this  Act  in  any  of  her  Majesty's  superior  Courts  of  Record, 
in  coYcnant,  debt,  detinue^  or  assumpsit,  not  being  an  action 
for  breach  of  promise  of  marriage,  the  plaintiff  shall  recover  a 
sum  not  exceeding  20/.,  or  if,  in  any  action  conmienoed  after 
the  passing  of  this  Act  in  any  of  her  Majesty's  superior  Courts 
of  Record,  in  trespass,  trover,  or  case,  not  being  an  action  for 
malicious  prosecution,  or  for  libel,  or  for  slander,  or  for 
criminal  conversation,  or  for  seduction,  the  plaintiff  shall 
recover  a  sum  not  exceeding  5/.,  the  plaintiff  shall  have  judg- 
ment to  recover  such  sum  only,  and  no  costs,  except  in  the 
cases  hereinafter  provided,  and  except  in  the  case  of  a  judg- 
ment by  default;  and  it  shall  not  be  necessary  to  enter  any 
suggestion  on  the  record  to  deprive  such  plaintiff  of  costs,  nor 
shall  any  such  plaintiff  be  entitled  to  costs  by  reason  of  any 
privilege  as  attorney  or  officer  of  such  Court  or  otherwise.*' 

Section  12  provides,  "  that  if  the  plaintiff  shall  in  any  such 
action  as  aforesaid  recover  a  sum  less  than  the  sum  in  that 
behalf  hereinbefore  mentioned  (a),  by  verdict,  and  the  Judge 


(a)  The  worcbs  "a  man  lesB  than  the 
sum  in  that  behalf  hereinbeforo  men- 
tioned," gave  rise  to  an  ingenious  oljec- 
tion,  xmder  these  drcomstances :  A 
plaintiff,  in  an  action  of  trespass  far 
assault,  recovered  52.  damages.  The 
Judge  certified  that  it  appeared  to  Imn 
at  the  trial  that  there  was  a  saffident 
reason  fbr  bringing  the  action  in  the 
superior  Court;  and  upon  that  certifi- 
cate the  Master  taxed  the  plaintiff's 
costs.  A  rule  to  show  cause  why  the 
certificate  should  not  be  rescfaidod,  and 
the  taxation  reyiewed,  was  subsequentiy 
moved  for,  on  the  ground  that  the  sta- 
tute 13  A,  14  Vict,  c  61,  s.  11,  enacted 
that,  if  the  plaintiff  in  trespaas  "  re- 
cover a  sum  not  exceeding  62.,  he  a^nl\ 
have  judgment  to  recover  such  sum  and 


nocostsk  except  in  tiie  oases  hereinafter 
provided."  Sect  12  provided,  "  that 
if  the  plaintiff  shall  in  any  such  action 
as  aforesaid  recover  a  mm  ten  than  the 
turn  Ml  tkta  hekalf  hereinbefore  mem- 
Honed,*'  Ac,  and  the  Judge  certifies^ 
Ac,  the  plaintiff  shall  recover  his  costsi 
In  this  case  the  sum  hereinbefore  men- 
tioned was  5^,  and  the  plaintiff  having 
recovered  5/.,  could  not  be  sud  to  have 
reooveredasum  leas  than  52.,  and  thero- 
fore  the  plaintiff  could  not  get  any 
costs.  The  Court  of  Exchequer,  how- 
ever, refoaed  the  rule.  llfr.  Baron 
Parke,  in  giving  his  judgment^  said, 
"I  think  that,  according  to  the  strict 
grammatical  construction,  the  objection 
would  be  valid ;  but  the  ordinary  rule 
18^  that  where  such  coostmction  would 
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or  other  presiding  o£Soer  before  whom  such  verdict  shall  be 
obtained  shall  certify  on  the  back  of  the  record  that  it  appeared 
to  him  at  the  trial  that  the  cause  of  action  was  one  for  which 
a  plaint  could  not  have  been  entered  in  any  such  County 
Court  as  aforesaid^  or  that  it  appeared  to  him  at  the  trial  that 
there  was  a  sufELcient  reason  for  bringing  the  said  action  in 
the  Court  in  which  the  said  action  was  brought,  the  plaintiff 
in  such  case  shall  have  the  same  judgment  to  recover  his  costs 
that  he  would  have  had  if  this  Act  had  not  been  passed/'  And 
sect.  13  also  provided, "  that  if  in  any  such  action,  whether  there 
be  a  verdict  in  such  action  er  not,  the  plaintiff  shall  make  it 
appear  to  the  satisfaction  of  the  Court  in  which  such  action 
was  brought,  or  to  the  satisfaction  of  a  Judge  at  Chambers 
upon  summons,  that  the  said  action  was  brought  for  a  cause  in. 
which  concurrent  jurisdiction  is  given  to  the  superior  Courts 
by  the  128th  section  of  the  said  recited  Act  of  the  10th  year 
of  her  Majesty,  or  for  which  no  plaint  could  have  been  entered 
in  any  such  County  Court,  or  that  the  said  cause  was  removed 
from  a  County  Court  by  certiorari  {a),  then  and  in  any  of 


lead  to  an  obviofos  repugnance  or  ab- 
mrcBtj,  the  literal  meaning  may  be 
mocQfied.  I  think  that  mnst  be  done 
here,  for  it  u  clear  that  the  legidatore 
gives  power  to  the  Judge  to  oertiiy 
where  the  plaintiff  recovers  a  sum  less 
than  that  which  carries  costs.**  OoT' 
hy,  V.  Sarrig,  7  Exch.  591;  21  L.  J. 
(N.  S.),  Exch.  160,  8.  C. 

(a)  Mthough  the  statute,  after  pro- 
viding, by  sect.  14,  for  an  appeal  from 
the  decifflon  of  the  County  Court  Judge, 
in  certain  cases,  enacts,  in  the  16th 
section,  **  that  no  judgment,  order,  or 
determination  given  or  made  by  any 
Judge  of  a  County  Court,  nor  any 
canse  or  matter  brought  before  him  or 
pendmg  in  his  Court,  shall  be  removed 
by  appeal,  motion,  writ  of  error,  eef' 
iiorari,  or  otherwise,  into  any  other 
Court  whatsoever,  save  and  except  in 
the  manner  and  according  to  the  pro- 
Tisioiis  hereinbeftne  mentioned,"  (ap- 


parently referring  to  the  provisions 
in  the  14th  section),  an  opinion  has 
been  expressed  by  the  Court  of  Ex- 
chequer, and  acted  upon  by  Mr.  Justice 
^le  in  the  Bail  Court,  that  tl^e  power 
given  by  the  9  &  10  Vict.  c.  96,  to 
issue  a  eeriiorari  to  remove  actions 
from  the  County  Court  to  the  superior 
Court,  still  exists.  The  ground  taken 
Is  this :  the  9  &  10  Vict.  c.  95,  is  in- 
corporated with  the  18  &  14  Vict,  c 
61  (see  ante,  p.  175),  and  the  two  Acts 
are  to  be  read  and  construed  as  one 
Act,  as  if  the  several  provisions  in  the 
former  Act  not  inconsistent  with  the 
proviraons  of  the  18  &  14  Vict,  were 
repeated  and  re-enacted  in  the  latter 
Act ;  and  the  words  in  the  16th  sec- 
tion, ''provisions  hereinbefore  men- 
tioned," are  said  to  be  referable  to  the 
9  &  10  Vict.  c.  95,  the  powers  of  which 
as  to  certiorari  are  not  necessarily 
inconsistent  with  the  right  of  appeal 
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such  cases  the  Court  in  which  the  said  action  ia  bjrought,  or 
the  said  Judge  at  Chambers^  may  thereupon^  by  rule  or  order^ 
direct  that  the  plaintiff  shall  recover  his  costs,  and  thereapon 
the  plaintiff  shall  have  the  same  judgment  to  recover  his  costs 
that  he  would  have  had  if  this  Act  had  not  been  passed/' 

It  will  be  observed  that  the  11th  section  of  the  Extension 
Act  deprives  a  plaintiff  of  costs  (except  in  the  case  of  judg- 
ment by  default)  where  the  sum  recovered  does  not  exceed 
20/.  or  5/.,  according  to  the  nature  of  the  action ;  the  12th 
section,  however,  provides  that  where  the  Judge,  or  other  pre- 
siding officer,  certifies  that  one  of  two  things  appeared  to  him 
at  the  trial,  namely,  either  that  the  cause  of  acti<m  was  one 
for  which  a  plaint  could  not  have  been  entered  in  the  County 
Court,  or  that  there  was  a  sufficient  reason  for  bringing  the 
action  in  the  superior  Court,  then  that  the  plaintiff  shall  have 
his  costs  taxed  independently  of  this  Act. 

In  cases  where  there  is  no  verdict  (except  the  case  of 
judgment  by  defa\ilt),  and  also  in  the  case  of  a  verdict  where 
the  plaintiff  has  neglected  through  inadvertence  to  apply  to 
the  Judge  for  this  certificate,  or,  as  it  seems,  where  he  has  so 
applied  and  the  Judge  has  revised  to  grant  it,  the  plaintiff 
might  by  the  13th  section  apply  to  the  superior  Court  or  to  a 
Judge  at  Chambers,  and  if  he  could  make  it  appear  to  the 
Court  *or  Judge  that  the  action  was  brought  for  a  cause  in 
which  concurrent  jurisdiction  is  given  to  the  superior  Court 
by  the  128th  section  of  the  original  Act  (a),  or  for  which  no 
plaint  could  have  been  entered  in  the  County  Court,  or  that 
the  cause  was  removed  firom  a  County  Court  by  certiorari,  such 
Court  or  Judge  might  thereupon  direct  that  the  plaintiff  shall 
recover  his  costs* 


given  by  the  18  &  14k  Vict.  Mr.  Bttron 
Pitrke,  however,  although  stating  that 
the  point  appeored  to  him  to  be  perfectly 
dear,  Bud,  in  the  particnlar  case  before 
him,  it  was  not  neoeasaiy  to  pronomice 
a  binding  opinion  on  it;  see  Parker 
V.  Bristol  emd  JExeter  MaUway  Com- 
pcM^,  6  Exch.  84;  20  L.  J.  (N.  S.), 
Exch.  112  J  2  L.  M.  &  P.  136,  S.  C. ; 


Brookmam  v.  Wenhaim,  20 L.  J.(N.  S.)« 
Q.  B.  278.  This  oonstmction,  although 
certainly  a  forced  one,  is  the  only  one 
consistent  with  the  reference  in  the  13th 
section  to  cases  removed  by  oerUorari^ 
the  terms  of  which,  in  that  respect^  are 
repeated  in  the  substatnted  section  (4) 
of  the  15  k  16  Vict,  c  64 ;  see  potk 
(a)  See  onto,  p.  138. 
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The  power  of  the  Judge  at  the  trial  under  the  12th  section 
was  a  little  mxae  extensiye  than  the  power  of  the  Court  or 
Judge  at  Chambers  under  the  18th  section.  The  former  has 
a  discretionary  power^  which  the  latter  did  not  possess  under 
the  13th  section,  for  the  certificate  which  the  one  can  give  that 
it  appeared  to  him  that  there  was  a  sufficient  reason  for  bring- 
ing the  action  in  the  superior  Court  included  other  "  sufficient 
reasons  ^^  than  that  the  Courts  had  concurrent  jurisdiction 
under  the  128th  section,  or  that  the  cause  was  removed 
from  a  County  Court  by  certiorari.  The  distinction,  how- 
ever, in  this  respect,  between  the  powers  of  the  Judge  at 
the  trial  and  the  Court  or  Judge  at  Chambers  is  now  removed 
fay  the  15  &  16  Vict.  c.  54,  sect.  4  of  which,  after  repealing 
the  13th  section  of  the  18  &  14  Vict.  c.  61,  enacts  that,  ''in 
any  action  in  which  the  plaintiff  shall  not  be  entitled  to 
recover  his  costs  by  reason  of  the  provisions  of  the  11th 
section  of  such  Act,  whether  there  be  a  verdict  in  such  action 
or  not,  if  the  plaintiff  shall  make  it  appear  to  the  satisfaction 
of  the  Court  in  which  such  action  was  brought,  or  to  the 
satisfiiction  of  a  Judge  at  Chambers,  upon  summons,  that  such 
action  was  brought  for  a  cause  in  which  concurrent  jurisdiction 
is  given  to  the  superior  Courts  by  the  128th  section  of  the 
9  ft  10  Yict.  c.  95,  or  for  which  no  plaint  could  have  been 
entered  in  any  such  County  Courts,  or  that  such  actien  was 
removed  from  a  County  Court  by  certiorari^  or  that  there  was 
sufficient  reason  for  bringing  such  action  in  the  Court  in  which 
Buch  action  was  brought,  then  and  in  any  of  such  cases  the 
Court  in  which  such  action  is  brought,  or  the  said  Judge  at 
Chambers,  shall  thereupon,  by  rule  or  order,  direct  that  the 
plaintiff  shall  recover  his  costs,  and  thereupon  the  plaintiff  shall 
have  the  same  judgment  to  recover  his  costs  that  he  would 
have  had  if  the  before-mentioned  Act  of  the  18  ft  14  Vict.  c. 
61,  had  not  been  passed.'^ 

The  questions  arising  on  this  subject  naturally  refer  to  one 
ci  two  heads — 

First — ^The  nature  of  the  debt  or  damage  claimed. 

Secondly — The  situation  and  position  of  the  parties  at  the 
time  the  suit  was  commenced  in  the  superior  Court. 
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First — The  nature  of  the  debt  or  damage  daimed.  This 
general  proposition  may  be  laid  down  (which  is  altogether 
inapplicable  to  the  other  head)^  namely,  that  if  the  plaintiff 
tniffht  sue  for  it  in  the  County  Court,  then  he  must  do  so,  or 
be  disallowed  his  costs — ^because,  if  a  plaintiff  could  have  tried 
the  same  question  for  the  same  amount  in  the  County  Court, 
then  the  plaintiff  ought  to  be  deprived  of  costs  because 
he  has  chosen  to  proceed  before  the  more  expensive  tribunal ; 
on  the  oilier  hand,  it  would  be  a  practical  absurdity  if  a  party 
who  could  not  sue  in  the  inferior  Court  might  still  be  deprived 
of  his  costs  because  he  has  chosen  to  proceed  before  the  more 
expensive  tribunal  (a).  The  first  head  of  inquiry  is  therefore 
narrowed  to  the  question,  for  what  actions  may  a  phiintiff  pro- 
ceed  in  the  County  Court  ? 

Under  the  repealed  section  (13  &  14  Yict  c.  61,  s.  13)  it 
was  held  that  the  Court  or  Judge  at  Chambers  had  no  discre- 
tion, but  was  obliged  to  make  the  order  giving  the  plaintiff  his 
costs,  if  it  appeared  by  affidavit  that  the  action  was  brought  for 
a  cause  in  which  concurrent  jurisdiction  was  given  to  the 
superior  Court  by  the  prior  statute,  or  for  which  no  plaint 
could  have  been  entered  in  any  County  Court  {b) ;  and  it  is 
quite  dear  that  the  substituted  section  of  the  15  &  16  Yict.  c. 
54,  is  equally  imperative,  for  the  word  "  may,''  which  caused 
the  doubt  in  the  former  section,  has  been  omitted,  and  the 
imperative  mood  "  shall "  substituted.  A  discretionary  power 
is,  however,  given  to  the  Court  or  Judge  at  Chambers  (as  was 
previously  conferred  on  the  Judge  at  the  trial),  for  those  cases 
where,  although  the  superior  Court  has  no  concurrent  jurisdic- 
tion, and  the  plaint  might  have  been  entered  in  a  County 
Court,  the  plaintiff  neverthdess  had  some  other  suffident 
reason  for  bringing  his  action  in  the  superior  Coturt. 

It  has  been  hdd  that  the  Court  or  Judge  at  Chambers  had 
power  to  certify  to  give  costs  under  the  18th  section  of  the  13 

(a)  See  Per  Maule,  J.,  Wbodhams  J.  (N.  S.),  Q.  B.  188 ;  AspUn  v.  Blact- 
V.  Newnum,  18  L.  J.  (N.  S.),  C  P.  man,  7  Exch.  886;  21  L.  J.  (N.  S.^ 
216.  Exch.  76,  overruling  Jbne9  v.  JECarruon, 

(b)  MaccUmgctUy. Pater9on,61&JiciL  6  Exch.  328;  20  L.  J.  (N.  S.)  Exch, 
887 ;  21  L.  J.  (N.  S.),  0.  P.  27;  2  L.  166,  and  Palmer  v.  JSiehards,  6  Exch. 
M.  &  P.  681 ;  Crake  v.  PoweU,  21  L.      335 ;  20  L.  J.  (N.  S.),  £xch^823. 
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&  14  Vict.  c.  61^  although  the  power  of  cerdfying  as  a  Judge 
at  Nisi  Prius  to  give  costs  under  that  Act,  has^  by  an  order  of 
reference,  been  given  to  an  arbitrator,  who  failed  to  certify  (a) ; 
and  this  decision  seems  applicable  to  the  substituted  provision 
of  the  15  &  16  Vict.  c.  64. 

Leaving,  however,  the  distinctions  between  the  nature  of 
the  powers  conferred  by  the  two  sections,  it  becomes  important 
to  consider  the  general  groimds  on  which  the  Judge  on  the 
trial,  the  Court  in  which  the  action  is  brought,  or  a  Judge  at 
Chambers,  may  and  will  grant  the  plaintiff  his  costs,  namely, 
where  the  demand  was  such  that  a  plaint  could  not  have  been 
entered  in  the  County  Court. 

That  depends  principally  upon  the  language  of  the  58th 
flection  of  the  original  Act,  and  the  1st  section  of  the  Exten- 
sion Act.  As  the  words  in  the  latter  Act,  "  any  debt,  damage, 
or  demand,''  are  more  extensive  than  "  all  pleas  of  personal 
actions,"  and  "  debt  or  damage  claimed,"  it  is  unnecessary  to 
notice  the  decisions  upon  these  terms  in  the  original  Act.  It 
seems  under  the  words  of  either  Act  that  where  a  particular 
statute  gives  a  right  of  action  in  any  of  her  Majesly's 
Courts  of  Record  at  Westminster,  the  County  Court  has 
power  to  try  it,  if  it  be  in  other  respects  within  the  jurisdic- 
tion of  that  Court  {b). 

The  description,  however,  in  that  Act,  "  whether  on  balance 
of  account  or  otherwise,"  appears  to  apply  to  the  50/.  juris- 
diction of  the  Extension  Act.  It  may  be  therefore  men- 
tioned, that  it  has  been  held  applicable  where  there  has  been 
either  an  ascertained  balance  of  accounts,  or  a  reduction  of 
a  claim  by  payment  (c) ;  but  that  it  did  not  apply  where  the 
claun  was  reduced  below  20/.  (now  50/.)  by  a  set-off  (rf). 
The  case  last  referred  to  was  debt  for  work  and  labour,  goods 
sold,  money  paid,  and  on  an  account  stated.  The  pleas 
were  except  as  to  18/.  4».  2d.,  parcel,  &x.,  nunquam  indebi- 
tatus and  set-off;  as  to  18/.  49.  2c/.,  parcel,  &;c.,  payment  into 

(a)  Sharp  y.  BoeUigh,  20  L.  J.  (N.  (c)  Twmer  v.  Berry,  6  Exch.  868; 

8.),  Exch.  282.  20  L.  J.  (N.  S.),  Exch.  89,  8.  C. 

(6)i$29ioar£v.JbN«»,l£Ui8A;B.22;  {d)  Wbodkamt  v.  Netoman,  7  C.  B. 

W  li.  J.  (N.  S.),  Q.  B.  1,  a.  C.  654;  18Ti.  J.  (N.  S.),  C.  P.  213,  8,  C. 
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Court.  The  plaintiff  in  Ub  replication  denied  the  set-off, 
and  took  the  money  out  of  Coutt.  At  the  trial  the  plaintiff 
established  a  claim  to  842.  lis.  5if.  over  and  above  the  money 
paid  into  Courts  and  the  defendant  claimed  a  set-off  to  the 
amount  of  84/.  17s.  A^d.  The  greater  part  of  the  set-off  was 
admitted^  but  one  item  was  disputed  i  and  the  jury,  on  the 
whole^  found  a  verdict  for  the  plaintiff  {orJiOs.  The  Judge  re- 
fused to  certify  that  the  action  was  on^  which  was  fit  to  be  tried 
in  a  superior  Court.  A  rule  was  obtained  to  show  cause  whj 
the  defendant  should  not  be  at  liberty  to  enter  a  suggestiQii 
to  deprive  the  plaintiff  of  costs,  the  verdict  being  for  a  less  sum 
than  20/.  The  Court  of  Common  Pleas^  however,  on  argument 
discharged  the  rule,  on  the  ground  that  a  claim  reduced  by 
set-off  is  not  within  the  meaning  of  this  part  of  the  58th 
section,  and  consequently  that  the  plaintiff  could  not  have 
brought  his  action  in  the  County  Court  for  the  sum  recovered 
by  him ;  and  the  above  decision  was  confirmed  in  a  subsequent 
Gdtae  in  the  same  Court  (a).  This  construction  has  been 
recently  acted  upon  in  the  Court  of  Exchequer,  tirhere  it  was 
held  that  the  County  Court  has  not  jurisdiction  to  try  a 
plaint  where  the  particulars  of  demand  claimed  57/.,  but  ad- 
mitted that  the  defbndant  was  entitled  to  a  set-off  of  15/.,  bat 
there  was  no  evidence  that  the  parties  had  agreed  to  treat 
the  set-off  as  part  payment  so  as  to  reduce  the  claim  bdow 
50/.  (A). 

Where  the  action  was  brought  (previously  to  the  ISxtension 
Act)  for  more  than  20/.,  and  a  plea  in  abatement  was  pleaded 
as  to  part,  which  was  found  in  &vour  of  the  defendant,  and  the 
plaintiff  gave  credit  in  his  particulars  foi  a  sum  which,  to- 
gether with  the  sum  to  which  the  plea  in  abatement  applied^ 
reduced  the  claim  to  lete  than  20/. ;  the  case  was  held  to  be 
within  the  129th  section  of  the  original  Act,  deprivitig  the 
plaintiff  of  costs  (c).    But  where,  to  a  claim  of  26/.,  the  de- 

(a)  Beiwick   v.    Capper,  7  C.  B.  ton  v.  WiUey,  19  L.  J„  G  P.  W; 

669;  18  L.  J.  (N.  S.)>  0.  P.  aid(n.),  1  L.  M.  &  P.  280^  S.  €,;  ccfaaooM 

S,  C,  on  in  the  ibnner  case. 

(6)  AffonU  «.  BAodet,  8  Excb.  812;  (c)  SndepHk  v.  Tani4M,  19  h.  J. 

^  L.  J.,  Exch.  106;  and  lee  Kimp^  (K.  S.),  0.  P.  821. 
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fendant  pleaded  as  to  71,  15#.  a  tender  of  that  amount,  and 
other  pleas  as  to  the  rest,  and  the  plaintiff  obtained  a  verdict 
for  182.  6^. ;  it  was  held  that  the  plaintiff  was  entitled  to  costs, 
the  action  not  being  one  in  which  (previously  to  the  Extension 
Act)  a  plaint  might  have  been  brought  in  the  County 
Gourt(a). 

With  reference  to  the  part  of  the  section  now  under  consi- 
deration, the  63rd  section  of  the  original  Act  may  become 
material.    That  section  euactSy  ''that  it  shall  not  be  lawful 
for  any  plaintiff  to  divide  any  cause  of  action  for  the  purpose 
of  bringing  two  or  more  suits  in  any  of  the  said  Courts;  but 
say  plaintiff  having  cause  g£  action  for  more  than  20/.  for 
which  a  plaint  might  be  entered  under  this  Act,  if  not  for 
more  than  20/.,  may  abandon  the  excess,  and  thereupon  the 
plaintiff  diaU,  on  proving  his  case,  recover  to  an  amount  not 
exceeding  20/.,  and  the  judgm^it  of  the  Court  upon  such 
jdaint  shall  be  in  full  discharge  of  all  demands  in  respect  of 
rach  cause  of  action;   and  entry  of  the  judgment  shall  be 
made  accordingly .''    The  expression  ''  cause  of  action ''  in  this 
Kction,  has  given  rise  to  considerable  discussion.    It  has  been 
held  to  apply,  at  all  events,  to  the  cases  €i  tradesmen's  bills,  in 
which  one  item  is  connected  with  another  in  the  sense  that 
the  dealing  is  not  intended  to  terminate  with  one  contract,  but 
to  be  continuous,  so  that  one  item,  if  not  paid,  shall  be  united 
with  another,  and  form  one  entire  demand.    If  that  demand 
therefore  now  exceed  60/.,  it  is  not  within  the  jurisdiction  of 
the  County  Court,  and  cannot  be  divided  for  the  purpose  g£ 
bringing  separate  and  different  suits  (6).    It  ii  to  be  observed, 
that  the  statute  says  the  cause  of  action  shall  not  be  divided 
for  the  purpose  of  bringing  two  or  more  suits.    There  are 
iiE^any  cases  in  which  parties,  it  may  be  presumed,  notwith^ 
standing  the  above  decision,  may  sue  for  part  a£  a  claim  in  the 
County  Court  without  abandoning  their  right  to  sue  for  the 
'onuunder,  either  in  the  County  Court  or  in  a  superior  Court. 

(ff)  Om»  v.  Seamait,  10 C.  B.  884;      20  L.  J.  (N.  S.),  Exch.  20,  8.  C. 
»  L.  J.  (N,  8.),  C.  P.  177;  2  L.  M,  (ft)  J»  re  Atfkroyd,  1  Exch.  Rap, 

*P.  m,  &  C;  fee  Nwrdin  v.  JWr-      4/79}  17.L.  J.  ^. 8.),  Exfih.  157,  S.  C. 
*«^.  6 Exch.  738;  1 L.  M, &  P.  617; 
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For  example,  a  tradesman  whose  rule  is  to  give  six  or  twelve 
months'  credit  (that  not,  however,  forming  any  part  of  the 
original  contract,  express  or  implied,  with  the  customer),  may 
wish  to  enforce  his  claim  down  to  a  particul^  period,  not  in. 
eluding  those  of  a  more  recent  date.  In  that  case  he  might 
sue  in  the  County  Court  if  the  amount  he  seeks  to  recover  be 
under  50/.,  and  his  doing  so  would  not  disable  him  firom 
subsequently  suing  in  the  County  Court,  or  in  a  superior 
Court  (according  to  the  amount),  in  respect  of  the  other  por- 
tion of  his  claim.  He  would  prove  his  demand  (say  for  goods 
sold)  down  to  the  particular  period — ^there  would  be  no  excess 
to  abandon,  because  he  wouldrecover  all  hesued  for  and  all  he 
proved — ^and  if  he  had  not  divided  his  '^  cause  of  action '^  for 
the  purpose  of  bringing  two  or  more  suits,  the  superior  Courts 
could  not  interfere  by  prohibition.  If,  therefore,  he  might  sue  in 
such  a  case  for  apart  of  his  legal  demand,  he  must  do  so  in  the 
County  Court,  or  he  would  not  be  entitled  to  costs.  A  case  in 
the  Court  of  Common  Pleas  (a)  has  some  bearing  on  this  point. 
In  that  case,  decided  before  the  passing  of  the  Extension  Act, 
the  plaintiff  sold  goods  to  the  defendant,  on  the  21st  of  Januaiy, 
to  the  amount  of  17/.,  and  for  that  purchase  a  bill  was  deli- 
vered to  the  defendant.  On  the  1st  of  February  following, 
the  defendant  made  another  purchase  to  the  amount  of 
21/.  10^.,  and  the  plaintiff  then  sent  in  a  bill  for  the  amount 
of  both  purchases.  The  plaintiff  afterwards  brought  an  action 
in  the  County  Court  for  17/.,  the  price  of  the  goods  first  de- 
livered. At  the  hearing  the  plaintiff  did  not  appear,  but  the 
defendant  admitted  the  debt,  and  judgment  was  given  for  the 
plaintiff.  The  plaintiff  subsequently  brought  an  action  in  the 
superior  Court  for  the  price  of  the  second  delivery  of  goods. 
The  defendant  pleaded  the  proceedings  in  the  County  Court, 
and  that  the  plaintiff  had  abandoned  the  excess.  It  was  held 
that  there  was  no  abandonment.  Maule,  J.,  in  delivering  his 
judgment,  said:  ''The  plaintiff  did  not  appear,  and  the  de- 
fendant ought  to  have  had  him  nonsuited.  If  he  had  appeared, 
the  defendant  might  have  said  he  was  entitled  to  judgment, 
unless  the  plaintiff  abandoned  the  residue  of  his  claim;  and 

<c)  Vines  V.  Arnold,  8  C.  B.  632;  19  L.  J.  (N.  S,)^  C.  P.  98. 
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the  plaintiff  might  then  either  haye  abandoned  it  or  with- 
drawn/'    This  dictum  is  not  necessarily  inconsistent  with  the 
hypothetical  case  above  pat ;  for  it  seemed  dear  in  this  case 
of  Vines  v.  Arnold^  that  the  plaintiff  did  divide  his  cause  of 
action  for  the  purpose  of  bringing  one  suit  at  least  in  the 
County  CJourt^  and  the  Judge  of  the  County  Court  mighty  if 
the  fiftcts  were  disclosed^  refuse  to  entertain  the  suit  unless  the 
plaintiff  abandoned  the  residue.      Supposing  the  defendant 
had,  at  the   hearing  in  the  inferior  Court,  insisted  on  the 
plaintiff  withdrawing  the  plaint,  or  abandoning  the  residue, 
and  the  plaintiff  elected  to  withdraw,  or  in  other  words  to  be 
nonsuited  in  the  County  Court,  and  then  brought  his  action 
for  the  17/.  in  a  superior  Court,  would  he  be  entitled  to  his 
costs?     It  is  submitted  that  he  would  not;  and  in  that  case 
there  would  be  no  hardship  inflicted  upon  him,  as  there  was 
no  reason  for  his  not  including  the  whole  demand.     But  ap- 
plying the  same  rule  to  the  case  of  the  tradesman  whose 
custom  (not  contract)  it  is  to  give  a  certain  credit,  it  would 
compel  him,  if  the  judgment  in  re  Aykroyd  were  carried  out, 
to  sue  in  the  superior  Court  for  the  whole  demand,  which 
would  be  a  hardship  on  both  parties.    It  is  submitted,  there- 
fore, that  the  real  question  in  these  cases  is,  whether  the  cause 
of  action  is  divided  for  the  purpose  of  bringing  several  actions 
in  the  County  Court;  and  that  a  plaintiff,  whose  object  is 
simply  to  recover  a  part  of  an  account  or  bill  down  to  a  parti- 
cular period,  may  still  sue  for  that  part,  if  under  50/.,  in  the 
County  Court. 

It  follows,  as  a  necessary  result,  that  a  plaintiff  has  often 
the  option  of  suing  separately  in  the  County  Court  for  a  cause 
of  one  action,  or  combining  it  with  others,  and  suing  in  the 
superior  Courts  for  the  whole.  Thus,  where  the  plaintiff 
brought  two  suits  in  the  County  Court,  one  for  19/.  Qs.  Sd., 
for  money  lent  between  the  years  1846  and  1850,  and  interest, 
tiie  other  for  19/.  I9s.  for  work  and  labour,  and  goods  sold 
snd  delivered  between  the  years  1845  and  1850,  and  it  did 
^ot  appear  that  the  items  in  the  two  suits  were  connected,  nor 
that  the  parties  had  ever  treated  them  as  forming  one  demand ; 
it  was  held  that  the  plaintiff  had  not  divided  any  cause  of 
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action  within  the  meaning  of  the  statnte,  and  oonseqaenfly 
had  a  right  to  proceed  in  the  County  Court  (a).  Now  it  is 
quite  clear  that  the  plaintiff  mighi  hare  combined  the  two 
cauaea  of  action  in  one  demand  in  the  superior  Courts. 

Where  an  action  was  brought  in  the  County  Court  to  le- 
corer  the  sum  of  20/.  ''for  illegally  practising  as  an  apothe- 
cary/' and  the  particulars  stated  that  the  action  was  brought 
to  recover  20/.  ''  for  that  after  the  56  Geo.  III.  c.  194,  the  de- 
fendant  on  divers  days  acted  as  an  apothecary  without  a  certifi- 
cate at  four  places  named^  by  attending  and  supplying  medicine 
to  four  persons  mentioned^  whereby  the  defendant  had  forfeited 
the  sum  of  20/.  /'  it  was  held  that  even  supposing  the  penalty 
was  cumulative^  and  the  defendant  liable  to  be  proceeded 
against  for  four  sums  of  20/^  yet  as  the  sum  recoverable  in  the 
action  was  limited  to  20/.^  the  County  Court  had  juri8diction(A) . 
Here  again^  if  the  defendant  was  liable  to  four  penalties^  the 
company  might  have  proceeded  for  all  in  one  action  in  the 
superior  Courts  but  had  the  option  of  proceeding  for  only  one 
in  the  County  Court. 

With  respect  to  the  proviso  which  deprives  the  County 
Court  of  jurisdiction  in  any  action  ''in  which  the  title  to  any 
corporeal  or  incorporeal  hereditaments^  or  to  any  toll,  fair^ 
market  or  franchise,  shall  be  in  question/'  it  is  neoessaiy 
to  observe,  that  to  deprive  the  County  Court  of  jurisdiction 
there  must  be  bond  fide  a  question  of  title  in  dispute,  and  the 
mere  assertion  of  one  party  or  the  other  is  not  sufficient  (c). 
And  as  by  the  Act  13  &  14  Vict.  c.  61,  s.  11,  the  anus  of 
proof  as  to  costs  for  the  plaintiffs  is  thrown  on  them,  they  are 
bound  to  show  that  they  could  not  sue  in  the  County  Court 
by  establishing  the  fiict  that  the  title  did  really  and  bonAfide 
come  in  issue,  and  not  merely  that  the  defendant  had  so 
pleaded  that  it  possibly  might  have  come  in  issue.  The  mere 
fact,  therefore,  of  the  defendant  pleading  not  possessed  to  an 
action  of  trespass  to  realty,  will  not  entitle  the  plaintiff  to 

(a)  JiSiiipAm  ▼.  7ra%,  19  L.  J.  (N.      5  Exch.  Bep.  863. 

S.)»  C.  P.  269;  and  866  BrwukiU  ▼.  (c)  LUUtyv.  J9arMy,6  D.&L.649: 

T&well,  Id.  Exc  362.  17  L.  J.  (N.  S.),  Q.  B.  357,  S.  C. 

(b)  Jpotheearist^  Compcmjf  v,  Swrt, 
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oosis;  and acoordingly,  wherean  action  of  trespass  Vas  brought 
for  breaking  and  entering  the  plaintiff's  dwcdling-honae^  and 
the  defendant  pleaded  not  guilty  by  statute^  and  that  the 
dweUing-houae  was  not  the  dwelling-house  of  the  plaintifis ; 
and  it  appeared  at  the  trial  that  the  alleged  trespass  was  com* 
mitted  in  distraining  for  rent  upon  the  premises  in  questiouj. 
of  which  the  plaintiffs^  who  were  executorai,  had  been  in  pos- 
session for  a  day  and  a  night,  and  no  question  arose  as  to  the 
title  of  the  plaintiff  to  the  house  in  question;  it  was  held  that 
the  Judge  having  refused  to  certify  that  it  was  a  proper  case 
to  be  tried  in  a  superior  Courts  a  Judge  at  Chambers  was  not 
bound  to  make  an  order  for  costSji  as  no  question  of  titie^  in 
faet^  came  in  question,  and  that  consequentiy  the  jurisdictioii 
of  the  County  Court  was  not  ousted  (a). 

It  is  quite  clear,  for  a  reason  apparentiy  not  adverted  to  in 
the  argument  or  judgment  in  the  above  case,  that  the  right  to 
coats  cannot  depend  upon  whether  the  pleadings  in  the  action 
in  the  superior  Court  may  oar  must  involve  a  question  of  titie. 
The  question  is,  whether,  if  the  action  had  been  brought  in  the 
County  Court,  the  Judge  of  that  Court  would  have  been  able 
to  try  it.  As  there  are  no  pleadings  in  the  County  Court, 
that  question  must  have  been  determined  by  the  facts  proved^ 
and  therefore  what  pleas  the  defendant  put  on  the  record,  the 
action  having  been  brought  in  tiie  superior  Court,  does  not 
signify,  unless  supported  by  evidence. 

Altiiough  the  statute  speaks  of  a  corporeal  or  incorporeal 
'' hereditament,''  a  question  of  titie  is  raised  within  the  Act 
in  the  case  of  a  term  of  years  or  for  Ufe.  Therefore,  where  in 
an  action  of  trespass  for  entering  the  plaintiff's  apartments^ 
the  question  was  whether  the  plaintiff  had  let  the  whole  of  a 
cottage  to  the  defendant,  or  had,  as  he  contended,  reserved 
two  rooms  out  of  it ;  it  was  held  that  this  involved  a  question 
of  title  wl^ch  could  not  be  tried  in  a  Counly  Court  {b). 

In  the  case  of  an  incorporeal  hereditament,  the  titie  is  in 
question  whether  its  existence,  or  the  right  of  the  daimant 

(a)  Latham  Y,8pedduiff,  20  L.  J.  249;  22L.  J.,ExclL95,fi^.  C;  aeeabo^ 
(N.  S.X  Q.  B.  302;  2  L.  M.  &  P.  378^  MouiUnoy  y.  CoUier,  1  EDis  ft  B. 
8.  a  630. 

(b)  Chew  y.  ffolrogd,  8  Exch.  Bep 
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to  it  is  denied  {a)y  bat  it  ia  not  every  question  of  right  that  is 
within  the  part  of  the  proyiao.  A  custom  is  not  included,  and 
it  was  held  that  where  the  owner  of  a  wharf  brought  an  action 
against  the  owner  of  the  adjoining  wharf  for  obatmcting  his 
premises  by  permitting  barges,  ftc.,  to  overlap  them,  and  the 
defendants  pleaded  a  custom  of  the  river  Thames  that  the 
proprietors  of  whar&  may  overlap  their  neighbour's  premises 
for  a  reasonable  time  while  unloading,  which  was  traversed ;  it 
was  held  that  this  not  being  a  claim  to  an  incorporeal  heredi- 
tament or  franchise,  the  plaintiff  was  not  entitled  to  costs  on 
recovery  of  40«.  damages  {b). 

The  proviso  proceeds  to  deprive  the  County  Courts  of  juris- 
diddon  in  actions  ''  in  which  the  vdidity  of  any  devise,  bequest, 
or  limitation  under  any  will  or  settlement  may  be  disputed." 
It  will  be  observed  that  there  is  a  material  difference  between 
the  two  parts  of  the  proviso.  The  County  Court  is,  in  the 
first  class  of  cases,  only  deprived  of  jurisdiction  where  the  title 
**  shall"  be  in  question;  in  the  latter  it  is  deprived  of  juris- 
diction where  a  devise,  bequest,  or  limitation  under  any  will 
or  settlement  "may**  be  disputed;  and  it  therefore  seems  that 
if  either  may  be  disputed,  although  it  in  fact  is  not  disputed, 
the  County  Court  has  no  jurisdiction.  If  the  point  should 
arise,  it  may  be  contended,  however,  that  may  means  those 
cases  where  the  devise^  &c.,  may  happen  to  be  in  question  {c). 

It  may  be  observed,  in  conclusion,  on  this  part  of  the  subject, 
that  if  the  plaintiff  is  not  entitled  to  costs  of  the  action  by 
certificate  or  otherwise,  he  is  not  entitled  to  the  costs  of  a 
demurrer  on  which  he  has  succeeded,  for  the  129th  section  of 
the  County  Courts  Act  deprives  the  plaintiff  of  all  costs  {d)* 

Supposing  the  action,  as  regards  its  nature  and  amount,  to 

(a)  neg.  v.  Sverett,  1  Ellis  k  B.  273,  153 ;  22  L.  J.,  Exch.  25,  S.  C, 

8,  C,  nom.  Adsy  v.  The  Deputy  Mcuter  (c)  The  case  of  Longhottom  v.  Xoi^* 

<ifthe  Trimtff  Mouse,  21 L.  J.  (N.  S.),  bottom,  8  Exch.  Rep.  208»  may  be  le- 

Q.  B.  8.    This  case  also  decided  that  fiarred  to,  as  dedding  that  a  daixn  fx 

harhour  dues  under  a  local  act  are  tolls,  arrears  of  ao  annidty  charged  by  will 

and  that  a  dispute  whether  there  was  on  real  estate  is  not  necessarily  within 

a  liability  in  request  of  both  the  out-  the  proviso  of  this  section, 

ward  and  homeward  voyages,  raised  a  (<Q  Ahley  ▼.  Dcde,  21  L.  J.,  C.  P* 

question  of  title  within  the  County  104.   See  however  the  obsorvatioDS  ^ 

Court  Act.  the  effect  of  the  15  &,  16  Vict  c  76, 

(i)  Davie  v.  JTalton,  8  Exch.  Rep.  a$Ue,  p.  144. 
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be  within  the  jurisdiction  of  the  County  Courts  we  are  led  to 
consider, 

Seoon^dly — ^The  situation  and  position  of  the  parties  at  the 
time  the  suit  was  commenced  in  the  superior  Court. 

With  reference  to  this  branch  of  the  subject^  several  cases 
decided  before  the  passing  of  the  13  &  14  Vict.  c.  61,  upon 
applications  made  by  defendants  to  enter  suggestions  to  de- 
prive plaintiffs  of  costs,  are  still  to  a  certain  extent  applicable ; 
for  it  is  in  those  circumstances  where  a  defendant  could  have 
entered  a  suggestion  under  the  9  &  10  Vict.  c.  95,  that  a 
plaintiff  is  now  deprived  of  costs,  and  on  the  other  hand,  who^ 
a  defendant  could  not  have  entered  a  suggestion  under  that 
statute,  a  plaintiff  is  now  in  general  entitled  to  apply  for 
a  certificate  to  the  Judge  at  the  trial,  or  to  the  Court,  or 
a  Judge  at  Chambers,  as  the  case  may  be. 

There  is  this  distinction,  however,  to  be  observed  in  the 
application  of  these  cases :  that  while  under  the  9  &  10  Vict, 
c.  95,  the  plaintiff  could  not  be  deprived  of  his  costs  unless  he 
was  bound  to  sue  in  the  County  Court  (or  lose  his  costs)  (a), 
it  seems  that  under  the  13  &  14  Vict.  c.  61,  a  Judge  at  the 
trial  need  not  give  a  certificate  even  if  it  appears  that  the 
superior  Court  had  concurrent  jurisdiction ;  but  as  in  that  case 
the  plaintiff  might  apply  to  the  full  Court  or  to  a  Judge  at 
Chambers  under  the  4th  section  of  the  15  &  16  Vict.  c.  54,  it 
may  be  laid  down  that  a  plaintiff  in  general  obtains  his  costs 
unless  he  was  obliged  to  sue  in  the  inferior  Court. 

The  cases  in  which  a  plaintiff  is  not  obliged  to  sue  in  the 
County  Court,  although  that  Court  has  jurisdiction,  but  is  at 
Uberty  to  bring  his  action  in  one  of  the  superior  Courts,  are 
defined  by  the  128th  section  of  the  9  &  10  Vict.  c.  95, 
ahready  set  out.     They  are — 

Ist.  **  Where  the  plaintiff  dwells  more  than  twenty  miles 
firom  the  defendant.''  This  means  where  the  plaintiff  dwells 
more  than  twenty  miles  firom  the  defendant's  dwelling,  or  place 
of  abode,  and  not  merely  the  place  where  he  carries  on  his 
business  (i).    So,  on  the  other  hand,  the  plaintiff  is  not  bound 

(a)  Baileif  v.  Bohion,  5  C.  B.  984;  DucJc  v.  Barton,  4  Exch.  878 ;  19  L.  J. 
17  L.  J.,  C.  P.  248,  S.  C,  (N.  S.),  Exch.  160,  S.  C. 

(b)  Beterson  t.  D<m«,  6  C.  B.  285 ; 
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to  rae  in  the  Gomitjr  Coort  beeauM  he  eameB  on  hia  bnsiiieBs 
witliin  twenty  miles  of  tlie  defendant,  unless  he  also  dweUs 
within  tiiat  distance  (a) ;  and  if  he  dwells  at  two  places,  one  of 
them  less  and  the  other  more  than  twenty  miles  fiom  the  de^ 
fendant,  the  superior  Courts  have,  it  seems,  concurrent  juris- 
diction, becauae  in  thoae  circumstances  it  could  not  be  said 
that  the  plaintiff  did  not  dwell  more  than  twenty  miles  from 
the  defendant  (6).  Where  the  plaintiff  resided  at  Inyenifiai, 
more  than  twenty  miles  firom  the  defendant,  but  had  been  in 
the  habit  for  sevcaral  years  of  coming  to  liondon  and  residing  for 
some  months  in  Golden*square,  f<Hr  the  purposes  of  his  busi- 
ness^ within  the  jurisdiction  of  a  County  Court,  and  less  than 
twenty  miles  finom  the  defendant,  and  was  residing  there 
during  the  whole  time  of  the  aotion^  it  wi»  held  that  ih^ 
plaintiff  did  not ''  dwell''  in  Golden-square  within  the  mean- 
ing of  the  section,  but  at  Inyemess,  and  that  therefore  tiie 
superior  Courts  had  concurrent  jurisdiction  with  th^  County 
Court  (c). 

2ndly.  '^  Where  the  cause  of  action  did  not  arise  wholly  or 
in  some  material  point  within  the  jurisdictioii  of  the  Court 
within  which  the  defendant  dwells  (v  carries  o/a.  his  businesa 
at  the  time  of  the  action  brought/'  The  effect  of  the  words 
''material  point''  has  giren  riae  to  considerable  discussion. 
The  Court  of  Common  Fleas,  mDoddv^  Wigleg  {d),  seemed  t9 
lean  to  the  opinion  that  the  '^  material  point"  m^st  pervade  the 
whole  action,  and  consequently,  that  a  plaintiff  has  his  option 
of  suing  in  the  superior  Courts^  unless  the  u>hok  demand  aroae 
within  the  jurisdiction  of  the  Court  in  which  the  defendant 
dwells,  l^e  question  was  not^  however,  decided.  The  Court 
of  Exchequer  soon  afterwards^  and  without  refer^ioe  to  th^ 
discussion  in  the  Common  Pleas,  held  that  where  there 
is  one  cause  of  action  (t.  e.  cause  of  one  action)  aeeoiding 
to  the  meaning  given  to  thoae  words  of  the  Couniy  Court  Act 
ia  Aykroyd^s  eaie  (e),  and  anyone  item  of  that  cause  of  action 
arises  within  the  jurisdiction  of  the  Cotmly  Court  within 

(a)  ShtUi  ▼.  JEUdt,  7  C.  B.  116.  (N.  a),  C.  P.  27. 

(ft)  See  obiepTtttions  of  Mr.  Justioo  (c)  Macdo^aU  ▼.  FaUr9<m,  t»f^ 

Maule  and  the  judgment  of  the  Court  \d)  7  C.  B.  106. 

in  MaedougaU  ▼.  PaUrwn,  21  L.  J.  («)  Ante,  p.  147. 
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▼Uch  the  defendant  dwells^  the  caoae  of  addon  in  some 
material  point  arises  within  thi^t  jurisdiction^  and  consequently 
that  the  plaintiff  is  bound  to  sue  in  the  inferior  Conit  (a), 
and  a  Rimilar  construction  haa  been  adopted  by  Mr.  Justice 
CoUridge  {b).     In  the  first-named  case  the  plaintiff  was  a 
tailor  residing  and  carrying  on  hia  business  within  the  juris* 
diction  of  the  Clerkenwell  Cknmty  Court.    The  defiondant 
resided  within  the  jurisdiction  of  the  Brompton  County  Court, 
and  carried  on  his  business  within  the  jurisdiction  of  the 
Westminster  County  Court.    The  plaintiff's  donand  waa  the 
amount  of  a  bill  containing  Tarious  items  for  clothes  made  for 
and  supplied  to  the  defendant.    As  to  three  of  the  items,  the 
orden  for  them  were  given  and  the  goods  supplied  within  the 
Brompton  jurisdiction.    As  to  ten  others,  the  orders  were 
given  and  the  goods  supplied  within  the  Westminster  juris* 
diction,  and  in  one  case  the  order  was  given,  the  work  done, 
and  the  goods  delivered   at  the  plaintiff's  residenoe.    The 
(laintiff  having  sued  in  the  superior  Court,  the  question  arose, 
whether  he  was  entitled  to  costs.  '  This  turned  upon  whether 
the  cause  of  action  arose  in  ''some  material  points'  within  the 
Brompton  or  Westminster  jurisdiction ;  and  it  waa  held,  as 
above  stated,  that  the  plaintiff's  demand  was  to  be  treated  as 
one  cause  of  action,  and  that  it  arose  in  some  material  point 
within  those  two  jurisdictions,  and  that  therefore  the  plaintiff 
was  not  entitled  to  his  costs.    Itwas  conceded,  that  if  each  of 
the  items  was  to  be  treated  as  constituting  a  separate  cause  of 
action,  one  whole  cause  of  action  arose  out  of  either  jurisdic- 
tion, and  that  then  it  would  seem  to  follow  that  the  superior 
Court  was  the  only  Court  in  which  the  whole  demand  could 
^  recovered  in  one  action.    The  decision  of  the  Court  of 
^chequer  certainly  involves  the  anomaly  suggested  by  Mr. 
Justice  Mauhy  during  the  argument  in  Daddy.  Wigley  (c), 
^^^amely,  that  if  the  plaintiff  had  confined  his  daim  or  proof  to 
^  clothes  ordered,  made»  and  delivered  within  the  Clerken- 

(a)  Wood  ▼.  iVry,  8  Bxoli.  Bep.  (5)  Seath  v.  Long,  19  L.  J.,  Q.  B. 

^;  18  L.  J.  (N.  S.),  Exch.  161.   See  825 ;  1  L.  M.  &  P.  883,  3.  O. 

^««  V.  if49r#Aii%  ^  I«.  J.  (N.  S.),  (c)  7  C.  B.  106. 
Q.B.888. 
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well  district,  he  would  Iiaye  been  entitled  to  his  costs  (the 
defendant  not  dwelling  or  carrying  on  his  business  within  it)^ 
but  because  he  added  other  causes  of  action  arising  in  West- 
minster and  Brompton,  he  was  deprived  of  them. 

The  defendant's  signature  to  a  contract  is  a  cause  of  action 
in  a  material  point,  and  therefore  a  plaintiff  is  not  entitled  to 
sue  in  the  superior  Courts  simjdiy  because  the  delivery  of 
goods  under  the  contract  took  place  out  of  the  jurisdiction,  of 
the  Court  in  which  the  defendant  resided  (a). 

It  was  at  one  time  doubted  whether  or  not  actions  brought 
on  bills  of  exchange  and  promissory  notes  for  less  than  20/. 
might  be  brought  in  the  County  Court  or  in  the  superior 
Courts,  at  the  option  of  the  parties,  because  the  cause  of  action 
in  respect  of  them  cannot  be  said  to  arise  in  any  particular 
district  (6) ;  but  it  has  been  since  held  that  thegc  are  not 
within  that  class  of  cases  in  which  the  superior  Courts  have 
concurrent  jurisdiction,  and  they  are  therefore  within  the 
general  operation  of  the  Act  as  to  costs  (c). 

In  actions  between  the  thrawer  and  acceptor,  the  aceg>tance 
is  a  material  cause  of  action,  and  whereva*  the  bill  is  accepted 
there  the  cause  of  action  arises  {d) ;  but  in  actions  where  an 
indorsement  is  relied  on  (as  between  indorsee  and  indora^r), 
the  indorsee  having  no  property  without  deUveiy,  the  indorse- 
ment  is  a  material  point  (e).  It  has  been  held,  that  in  an  action 
by  an  indorsee  of  a  bill  of  exchange  against  the  drawer,  the  £ftct 
that  notice  of  dishonour  was  giv^i  to  the  defendant  within  the 
jurisdiction  of  a  County  Court  is  a  material  fietct,  giving  the 
County  Court  jurisdiction ;  and  it  appears  in  such  a  case  to  be 
immaterial  where  the  defendant  drew  and  indorsed  the  bill  (/). 

With  respect  to  the  parties  themselves,  it  has  been  decided 
that  a  derk  who  goes  daily  to  a  place  of  business,  does  not 

carry  on  his  business''  at  that  place  within  the  meaning  of 


<r 


(a)  Norman  ▼.  Marehemi,  21  L.  J.  (d)  Roffy.  Miller,  19  L.  J.  (N.  S-X 

(N.  a),  ExdL  256.  a  P.  278. 

(i)  £9tler  v.  Comey^  2  Sxch.  Rep.  (0)  Heath  v.  Lonff,  19  L.  J.,  Q.  B. 

474.  825 ;  1  L.  M.  &  P.  333. 

(e)  Nindv.  modes,  5D.&  L.  621;  (/)  Ibid.;  Buckley  v.  Sam»,  5Exch. 

JTaiere  v.  Handle^,  6  D.  &  L.  88;  Bep.  43 ;  19  L.  J.  (N.a),  £xch.  151. 
LowleyY.  £ocn»12Q.B.Kep.952. 
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this  section  (a) ;  and  that  the  defendant  must  have  a  fixed 
place  of  business  for  some  certain  time  within  the  jurisdiction 
of  the  Court  (i).  A  deputy  sealer  in  the  Oourt  of  Chancery 
is  not  inihin  the  section,  even  if  he  can  be  said  to  carry  on 
business  at  aU  (c) ;  nor  is  a  clerk  to  the  Privy  Council  a  person 
who  ''  carries  on  his  business^'  at  the  Privy  Council  {d), 

K  there  be  more  than  one  plaintifiF  or  defendant  they  must, 
in  order  to  deprive  the  plaintiff  of  costs,  be  both  or  all  resident 
within  the  jurisdiction  of  the  Court  in  which  the  cause  of  ac- 
tion arose  (e) ;  and  this  applies  to  an  action  against  husband 
and  wife  for  a  debt  due  from  the  wife  before  marriage  (/). 
If  shown  to  be  Uving  in  different  districts,  the  superior  Courts 
have  concurrent  jurisdiction,  and  the  plaintiff  therefore  would 
be,  xmder  the  128th  section  of  the  9  &  10  Vict.  c.  95,  entitled 
to  a  certificate  {g).  It  may  be  observed  that  a  pauper  plaintiff 
in  the  superior  Courts  is  within  the  129th  section,  and  there- 
fare  would  not  be  entitled  to  a  certificate  for  costs,  by  reason 
of  his  suing  in  that  character  (A). 

It  is  to  be  observed,  that  the  questions  under  the  128th 
section  must  be  determined  with  reference  to  the  state  of 
&cts  at  the  time  of  the  commencement  of  the  action  in  the 
superior  Court  (i),  and  that  the  plaintiff  ^s  ignorance  or  other- 
wise of  these  facts  is  immaterial  (k). 

For  the  latter  part  of  the  129th  section,  entitling  the  plain- 
tiff to  his  costs  where  ''  the  Judge  who  shall  try  the  cause 
shall  certify  on  the  back  of  the  record  that  the  action  was  fit 
to  be  brought  in  such  superior  Court,''  the  provisions  of  the 
13  &  14  Yict.  c.  61,  and  now  of  the  15  &  16  Vict.  c.  54,  have 
been  substituted. 


(a)  ^iMsit20y  T.  J2m«>  5  Eieh.  Bep.  s 
19  L.  J.  (N.S.),  ExdL  164»  8.  C. 

(&)  Mo^e  V.  L9tyrmo¥i;k,  13  Q.  B. 
Rq>.  196;  19  L.  J.  (N.  S.),  Q.  B.  10, 
8,C. 

(e)  Idem. 

(^  Samgtter  ▼.  JTajr,  5  Exch.  886, 
8,  C,  nom,  Qlemme  v.  DeUnar,  1 L.  M. 
&P.402. 

(e)  BMsJne  ▼.  SaUmo,  8  Exch.  69;  21 
L.  J.  (N.  S.),  Exch.  271,  8,  C. 


(/)  Parry  ▼.  Bamet,  19  L.  J.,  Exch. 
284;  lL.M.ftP.4.24,  AC. 

(^)  See  J)infle  ▼.  Lawremsey  and  Mo- 
hertson  ▼.  Cfwmiiiff,  2  L.  M.  &  P.  868. 

(h)  SeeCSWfNiY.^«229fi,8C.B.447; 
19  Xi.  J.  (N.  a),  C.  P.  42. 

(t)  MeOiheuf  v.  BronffhaU,  6  0.  B. 
987 ;  5  D,  &  L.  791;  17  L.  J.,  C.  P. 
221 ;  Dodd  ▼.  Wi^ley,  7  C.  B.  106. 

(k)  Heath  v.  Longy  19  L.  J.,  Q.  B. 
825;1L.M.&P.888. 
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As  this  part  of  the  128ih  section  could  not  apply  to  a  caae 
of  judgment  by  default,  it  was  held,  that  if  a  defendant  suf- 
fered judgment  by  de&ult,  and  the  plaintiff,  on  a  writ  of  in* 
quiiy,  obtained  leia  than  20/.  in  an  action  founded  on  contract 
or  leas  than  6/.  in  an  action  founded  on  tort,  the  plaintiff  was 
not  deprived  of  oosta  by  the  139th  section  (o) ;  and  now  the  18 
&  14  Vict.  o.  61,  a.  11,  eKprcaaly  exdudet  a  judgment  by  debult 
from  ita  operation. 

''  Or  where  any  officer  of  the  County  Court  ahall  be  a  party, 
except,'^  ftc.  The  concurrent  juriadioiion  of  the  Euperior  Courts 
under  this  part  of  the  138ih  section  is  confined  to  those  caaes 
where  the  party  suing,  or  being  sued,  is  an  officer  of  tiiie  Gountf 
Court.     A  plaintiff,  therefore,  who  sues  as  administrator  of 
an  officer  of  the  County  Court,  or  who  sues  the  defendant  as 
administrator  of  such  an  officer,  would  not,  it  seems,  have  the 
option  of  suing  in  the  superior  Court  (i).     In  a  caae  whid 
occurred  before  the  passing  of  the  IS  &  14  Vict  c.  61,  where 
an  action  of  trespass  was  brought  against  the  high  bailiff  of  a 
County  Court  in  respect  of  goods  taken  in  execution  under  the 
process  of  the  Court,  and  the  plaintiff  recovered  10/*  damagee^ 
and  the  Judge  did  not  certify,  it  was  held  that  the  action  was 
within  the  exception  of  the  128th  section^  and  that  the  plain- 
tiff was  not  entitled  to  costs  by  reason  of  the  189th  section, 
for  the  pJfotootion  of  officers  of  the  Court  (c)^ 

Under  the  9  &  10  Vict.  c.  95,  the  sheriff,  in  tiie  caae  dT  a 


(a)  B^d  ^.  8hnA9oU,  18  L.  J.  (N. 
S.)  a  p.  225;  8UtUr  ▼.  Macht^,  8  C. 
B.  553  J  19  L.  J.  (K.  S.),  C.  P.  88. 

(5)  EMe9(m  v.  Best,  19  L.  J.  (N. 
8.),  Q.  B.  146. 

(c)  Matm  V.  Smoim^field,  BO  L.  J^ 
(N.  &X  0- B.  266 ;  2  L.  M.  A  P.  65, 
S,C.:  see  poH,  Chapter  XXIL;  and 
■8ct6oftliel6&16Viat«.64.  Thell 
&  12  Yict  c  44,  B.  10,  eoMto  that  no 
action  thall  be  brought  ia  any  County 
Court  against  a  Justioe  ef  the  Peaoe^ 
for  anything  done  by  him  in  the  ezeoa- 
tionof  his  offioe,  if  soch  jnstieeehaU  ob- 
ject thereto;  and  if  within  bk  di^ 


after  being  serred  with  a  agtnmrtiM  ia 
any  snch  action,  such  justice  or  his 
attorney  or  agent  shall  give  a  written 
notice  to  the  pUdntiif  in  eoc^  actics), 
that  he  olgects  to  hmag  sued  in  audi 
Coonty  Court  for  such  canse  of  action, 
all  prooeedinga  afterwards  had  in  such 
County  Court  in  any  such  action  shall 
be  null  and  void.  Such  notice  of  ob- 
jection, therefore^  would  entitle  «  plsin- 
tiff  to  a  certificate  for  costs  under  the 
County  Court  Acti^  if  not  d^ved  of 
them  under  the  other  provisions  of  the 
11  &  12  Vict  c  44  (aee  pott.  Chapter 
XXIL). 
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Yerdix^  before  him  on  a  writ  of  trials  had  no  {tower  to  oertify 
for  costs  (a) ;  but  that  defect  is  remedied  by  the  language  of 
the  18  ft  14  Vict.  c.  61^  a.  12>  which  mentions  '^  the  Judge  or 
other  presiding  officer/' 

Under  this  section  the  sheriff  has  dearly  power  to  certify 
that  the  action  could  not  have  bei^  brofught  in  the  Coimty 
Courts  or  that  it  appeared  to  him  that  thelre  was  a  sufficient 
reason  ftar  bringing  it  in  the  superior  Court  j  but  except  under 
tery  peculiar  circumstances^  the  sheriff's  deputy  would  scarcely 
give  a  certificate  that  the  adi(m  was  properly  brought  in  the 
Superior  Court;  for  in  general^  if  an  action  be  <me  properly 
and  reasonably  brought  in  the  superior  Courts  it  is  because  it 
is  fit  to  be  tried  by  a  Judge  of  l^at  Courts  and^  moreover^  if 
the  plaintiff  took  the  case  before  the  sheriff^  he  Tcduntarily  d^ 
prived  himself  of  that  benefit. 

It  seems  doubtful  whether  the  power  of  the  Judge^  at 
other  presiding  officer^  to  certify,  extends  to  an  inquisition  oi 
damages,  or  whether  thd  12th  section  of  the  18  &  14  Vict, 
c.  61,  is  confined  to  the  cas^  Olf  a  terdict  at  the  trial  of  a 
cause  (6)  ^  but  the  p6int  is  now  comparatiyely  unimpcuiant^ 
as  the  power  of  the  Court  oi^  Judge  at  Chambers  nnd^  the 
15  &  16  Vict.  c.  64,  s.  4,  dearly  includes  the  case  of  Im  inqui . 
sittom  of  damages.  In  the  absence,  however>  of  any  onler 
or  certificate,  the  plaintiff,  who  I'edovers  less  than  20^  on  an 
inquisition  of  damagea  in  an  actii^  of  ^^ntract,  ia  deprived  of 
costs  i  and,  therefore,  whei^  k  plfedntiff  in  stufli  an  action, 
after  judgment  in  his  favour  cm  demuifrer  16  the  declaration, 
executed  a  writ  of  Inquiry,  and  the  jnry  gav&  one  farthing 
damftgeii,  it  was  held  that  he  was  not  entifled  %6  eosts^  for  the 
dtee  did  not  c6me  nnder  the  exception  as  to  judgment  by 
flc&ult  (r). 

It  iqipears  that  this  Judge  bt  other  offiodr  may  grant  a  cer- 
tificate for  costs  at  hny  time  befote  the  60«ls  are  taxed  (rf), 
bat  the  application  to  review  the  decision  of  a  Judge  at 

(a)  See  ^eff^tr.  ^eart,  5  D.  &  L.  P.  941b,  S,  C. 
^;  JoiM  V.  J^Ofuf;  5  Bowl  465.  (o)  I^rew  ▼.  Squire,  M^Hv. 

ff>)  See  JPt^  V.  Sgpuiite,  10  0.  Bw         (iQ  Tkart&U  t.   tfVwor,  6  filch 

912j  ao  L.  J.,  C.  1^.  1V6;  2 1.  H.  dt  167;  fiO  It.  J^  Exea.  189,  8.  C. 
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ChamberB  (under  the  15  &  16  Vict.  c.  54,  a.  4)  must  be  made 
promptly,  t.  e.y  in  the  following  term  (a). 

The  preceding  statutes  do  not  extend  to  the  City  of  Ixmdon ; 
but,  by  the  15  Vict.  c.  Ixxvii.  (local  and  personal)  (^^  An  Act  for 
the  more  easy  Recovery  of  Small  Debts  and  Demands  -within 
the  City  of  London  and  the  Liberties  thereof^),  and  which  came 
into  operation  on  the  29th  of  September,  1852,  repealing  jthe 
previous  Acts  on  the  same  subject  (10  &  11  Vict.  c.  Ixxi.,  and 
the  11  &  12  Vict.  c.  clxxii.),  jurisdiction  and  powers  are  given 
to  the  Sherifb'  Court  of  the  City  of  London,  analagous  to 
those  conferred  on  the  County  Courts.     Sect.  2  enacts,  **  That 
all  pleas  of  personal  actions,  where  the  debt  or  damage  claimed 
is  not  more  than  50/.,  whether  on  balance  of  account  or  other- 
wise, which  shall  after  the  commencement  of  this  Act  be  com- 
menced or  tried  in  the  Sheriffs'  Court  (6),  shall  be  halden  in 
the  said  Court  without  writ,  and  shall  be  heard  and  deter- 
mined in  a  summary  way,  and  according  to  the  provisions  of 
this  Act:  Provided  always,  that  the  said  Court  shall  not  under 
the  provisions  of  this  Act  have  cognizance  of  any  action  of 
ejectment,  or  in  any  action  in  which,  although  the  debt  or 
damage  claimed  may  not  exceed  fifty  pounds,  the  title  to  any 
corporeal  or  incorporeal  hereditaments,  or  to  any  tithe,  toll, 
£Edr,  market,  or  franchise  shall  be  in  question,  or  in  which  the 
validity  of  any  devise,  bequest,  or  limitation  under  any  wiU 
or  settlement  may  be  disputed,  or  in  any  action  for  any  Ubel 
or  slander,  or  for  criminal  conversation,  or  for  seduction,  or 
for  breach  of  promise  of  marriage.^' 

The  119th  section  is  evidently  taken  from  the  129th  (now 
repealed)  section  of  the  9  &  10  Vict.  c.  95,  and  enacts  that  if 
any  action  shall  be  commenced  in  the  superior  Courts  for  any 
cause  (other  than  those  specified  in  the  118th  section)  for 
which  a  plaint  might  have  been  entered  in  the  Court  holdea 
under  the  provisions  of  this  Act,  '^and  a  verdict  shall  be  found 

(a)  Meredith  v.  Gittem,  21  L.  J.  to  tho  Sherifib*  Court  ot  tks  CU9  of 

(N.  S.),  Q.B.  278 1  Or^cfrdy.  Jlloxey,  London g  and  it  is  only  by  infiareDoe 

id.  Exch.  79  (n.).  that  the  gtatute  can  be  applied  to  tiiat 

(ft)  Apparentlj,  through  some  inad-  particular  Court,  rather  than  to  any 

vertenoe^  there  is  no  oxprow  reference  other  Sheriff'  Court. 
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for  tlie  plaintiff  for  a  sum  not  more  than  50/.  if  the  said  action 
isfomided  on  contract,  or  less  than  5/.  if  it  befomided  on  tort, 
the  said  plaintiff  shall  have  judgment  to  recover  such  sum 
only,  and  no  costs;  and  if  a  verdict  shall  not  be  found  for  the 
plaintiff,  the  defendant  shall  be  entitled  to  his  costs  as  between 
attorney  and  client,  unless  in  either  case  the  Judge  who  shall 
tiy  the  case  shall  certify  on  the  back  of  the  record  that  the 
action  was  fit  to  be  brought  in  such  superior  Cowct" 

The  120th  section,  on  the  other  hand,  follows  the  11th  sect, 
of  the  13  &  14  Vict.  c.  61  (which,  as  we  have  seen,  virtually 
rq>ealed  the  first  part  of  sect.  129  of  the  9  &  10  Vict.  c.  95), 
and  enacts,  "  that  if  in  any  action  commenced  after  the  passing 
of  this  Act  in  any  of  her  Majesty's  superior  Ck)urts  of  Record, 
in  covenant,  debt,  detinue,  or  assumpsit,  not  being  an  action 
for  breach  of  promise  of  marriage,  the  plaintiff  shall  recover  a 
stun  less  than  20/.,  or  if  in  any  action  commenced  after  the 
pacing  of  this  Act  in  any  of  her  Majesty's  superior  Courts  of 
Beoord,  in  trespass,  trover,  or  case,  not  being  an  action  for 
maUdous  prosecution,  or  for  libel,  or  for  slander,  or  for  criminal 
conversation,  or  for  seduction,  the  plaintiff  shall  recover  a  sum 
lees  than  5/.,  the  plaintiff  shall  have  judgment  to  recover  such 
nun  only,  and  no  costs,  except  in  the  cases  hereinafter  pro- 
vided, and  except  in  the  case  of  a  judgment  by  defi&ult,  and  it 
abftll  not  be  necessary  to  CTiter  any  suggestion  on  the  record 
to  deprive  such  plaintiff  of  costs,  nor  shall  any  such  plaintiff  be 
entitled  to  costs  by  reason  of  any  privilege  as  attorney  or  officer 
of  such  Court  or  otherwise." 

Sect.  121  provides  in  language  identical  with  the  12th 
section  of  the  13  &  14  Vict.  c.  61,  ''  that  if  the  plaintiff  shall 
in  any  such  action  as  aforesaid  recover  a  sum  less  than  the 
s^un  in  that  behalf  hereinbefore  mentioned,  by  verdict,  and  the 
Jndge  or  other  presiding  officer  before  whom  such  verdict  shall 
^  obtained  shall  forthwith  certify  on  the  back  of  the  record 
that  it  appeared  to  him  at  the  trial  that  the  cause  of  action  was 
one  for  which  a  plaint  could  not  have  been  entered  in  the 
Sherifis*  Court,  or  that  it  appeared  to  him  at  the  trial  that 
there  was  a  sufficient  reason  for  bringing  the  said  action  in 
^he  Court  in  which  the  said  action  was  brought,  the  plaintiff 
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in  such  oase  shall  have  the  same  judgmeni  to  reooyer  his  oostB 
that  he  would  have  had  if  this  Act  had  not  been  passed." 

Sect.  122  (instead  of  following  the  xeeait  amended  daaae 
respecting  the  power  of  the  Ckwrt  or  a  Judge  to  certify  (15  & 
16  Vict  c.  54»  s.  4))  adopts  the  language  of  the  repealed 
section  (13)  of  the  13  &  14  Vict.  c.  61. 

There  can  be  little  doubt  that  the  object  of  the  L^is- 
lature  was  to  place  such  causes  of  action  as  are  within  the 
jurisdiction  of  the  Shenffii'  Court  of  the  citjr  of  London,  on 
the  same  footing  as  those  within  the  jurisdiction  of  the 
County  Courts.  In  those  Courts^  as  we  have  seen,  the  partioB 
are  not  ^ititled  to  costs  where  the  damages  are  under  20/.  m 
acti(mB  of  contract^  and  5/.  in  actions  of  tort^  unless  the  Judge, 
&c.>c^:tifieS}  and  there  is  no  necessity  &r  entering  a  su|yseBtion. 
As  the  London  Act  now  stands  the  same  practice  will  apply 
there ;  but  in  additi<A  to  this^  where  the  damages  are  above  20/. 
and  under  50/.»  and  there  is  no  certificate^  the  plaintifTwill  still 
loae  his  costs^  but  in  order  to  d^Mrive  him  of  them  the  defend* 
ant  must  enter  a  soj^estion  (a). 

With  r^ard  to  the  122nd  section,  it  may  be  observed  that 
although  the  words  of  the  ISth  section  of  the  13  &  14  Vict, 
c  61  are  used^  which  raised  various  questions  as  to  the  dia< 
eretion  of  the  Court  or  Judge  at  Chambers^  yet  as  that  see- 
tion  was  ultimatdy  construed  to  give  no  discretion,  and  the 
4th  section  of  the  15  &  16  Vict.  c.  54  was  firamed  in  aoccHnd- 
ance  with  that  construction,  the  legal  construction  of  the 
local  Act  and  the  express  language  of  the  general  Act  are 
theref(»e  so  far  identical.  There  is,  however,  a  material  dis- 
tinction ia  another  point  between  the  ocnresponding  sectioiis^ 
for  the  15  &  16  Vict.  c.  54,  s.  4,  gives,  as  we  have  seen  (£)>  in 
addition  to  the  compulsory  power,  adiaeretionary  power  to  the 
Court  or  Judge  at  Chambers  to  give  costs  ifhe  thinkatherewas 
sufiB-cient  reason  for  brin^oig  the  action  in.  the  superior  Court. 
In  the  City  Act  this  discretionary  power  is  confined  to  the  Judge 
at  the  trial.*  This  discrepancy,  like  the  introduction  of  the  1 19tb 
section,  is  probably  the  result  of  carelessness  or  oversight. 

(a)  See  Ccutrique  v.  Poffe,  22  L.  J.      was  written. 
(a  p.)  146v  decided  ginoe  the  above  (&>  See  ante,  p.  144*. 
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There  are  one  or  two  minor  distinctions  in  the  London  Act 
which  were  evidently  advisedly  adopted^  and  therefore  require  a 
passing  notice.  By  sect.  39  the  summons  may  issue  not  only 
if  the  defendant  or  one  of  the  defendants  dwells  or  carries 
an  his  business,  but  also  if- he  has  employment  within  the  city 
or  liberties.  This  removes  the  distinction  whicb  exists  under 
fhe  general  Act  between  a  person  having  a  fixed  place  of  busi- 
ness and  a  clerk  who  attends  daily  at  an  office  (a).  The  latter 
if  employed  in  the  city  of  London  may  be  sued  there.  This 
section  also  gives  power  to  sue  without  obtaining  the  leave  of 
the  Court,  as  in  the  County  Courts,  if  the  defendant  or  one 
of  the  defendants  shall  have  dwelt  or  carried  on  business, 
or  shall  have  had  employment  in  the  city  or  liberties  at  some 
time  within  six  months  next  before  the  time  of  the  action 
brought,  or  if  the  cause  of  action  either  wholly  or  in  part  arose 
therein. 

In  concluding  this  chapter,  it  may  be  observed  that  in 
some  cases  a  plaintiff,  in  order  to  be  entitled  to  costs,  must 
obtain  firom  the  Judge  certificates  of  two  descriptions;  one 
under  Lord  Denman^s  Act  {b),  and  the  other  under  the  County 
Court  Amendm^it  Act  (^ ),  or  the  London  Act,  as  the  case 
may  be.  Thus,  for  example,  if  a  plaintiff  obtains  a  verdict  for 
less  than  409.  in  an  action  of  trespass  or  on  the  case,  and  the 
Judge  grants  a  certificate  under  the  County  Court  Act,  either 
tiiai  the  action  could  not  have  been  brought  in  the  County 
Court,  or  that  there  was  a  sufficient  reason  for  bringing  it  in 
ilie  superior  Court,  still  the  plaintiff  will  not  be  entided  to 
costs,  unless  he  has  a  certificate  under  the  8  &  4  Vict.  c.  24. 
It  must  also  be  borne  in  mind,  that  the  latter  certificate  can 
only  be  granted  by  the  Judge  who  tries  the  cause,  while  that 
under  the  County  Court  may  be  given,  as  has  been  shown,  by 
the  Court  or  a  Judge  at  Chambers.  The  application  at  Cham- 
bers fi)r  a  certificate  may  be  made  without  an  affidavit,  unless 
the  &cts  are  controverted  (d). 

Unless  some  further  provision  is  made  by  ndes  under  the 

(a)  See  ante,  pp.  156, 157.  {o)  16  A  16  Vict.  c.  64. 

(6)  3  &  4  Vict,  c  2^  mvfo;  Chapter  (d)  Pomw  r.  Jonet,  6  Bzdi.  121. 

vin. 
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Common  Law  Procedure  Act  (a)^  or  otherwise,  some  difficulty 
may  occur  under  the  last-mentioned  Act  in  determining  in 
some  cases  whether  the  plaintiff  is  entitled  to  or  requires  a 
certificate  to  entitle  him  to  costs,  in  consequence  of  the  pro- 
vision allowing  the  joinder  of  different  causes  of  action  in 
one  writ.  It  is  evident  that  without  some  provision  to  meet 
the  contingency,  questions  may  arise  as  to  whether  a  plaintiff 
has  recovered  his  damages  under  such  circumstances  as  to  en- 
title him  to  costs  without  a  certificate. 


CHAPTER  X. 

OF   THE    LIMITATION   OF  COSTS  {cOtUtnued). 

STAYING   FBOCEEDINOS  WITHOUT   COSTS   IN   ACTIONS   FOB 
DEBTS   UNDEB   FOBTY   SHILLINGS. 

Independently  of  the  statutes  already  noticed,  depriving 
parties  of  costs  where  the  damages  recovered  are  under  40#., 
the  superior  Courts  at  Westminster  have  always  interfered,  on 
the  application  of  the  defendant,  in  actions  for  debts  under  40*., 
and  stayed  the  proceedings  without  payment  of  costs.  The 
rule  is  thus  laid  down  in  Tidd's  Practice  (4) :  ''  When  the 
debt  sued  for  appears  on  the  face  of  the  declaration  (c),  or  is 
admitted  by  the  plaintiff  or  his  attorney  {d)^  or  proved  by  the 
affidavit  of  the  defendant  {e)  to  be  under  409.,  and  the  plaintiff 
may  recover  it  in  an  inferior  jurisdiction,  the  Court,  on  motion, 
will  stay  the  proceedings,  it  being  below  their  dignity  to  pro- 
ceed in  such  action.''  It  will  be  observed  that,  according  to 
this  rule,  the  practice  is  to  stay  the  proceedings,  not  merely 
without  costs,  but  without  payment  of  the  debt ;  but  in  the 
more  recent  cases  on  this  subject,  where  the  debt  was  admitted, 
the  application  was  to  stay  the  proceedings  on  payment  of  the 

(a)  16  k  16  Vict.  c.  76.  754 ;  Melton  v.  Garment,  2  New  Bep. 

(&)  Pbge  565,  8th  edit.  84 

(c)  Oulton  V.  Perry,  8  Burr.  1592.  (e)  Kennard  v.  Jones,  4  T.  B.  495  ; 

(d)  Steany.  Solmee,  2  W.  Bla.  Bep.  WeUUiffton  v.  Artere,  5  Id.  64. 
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deH  without  costs  (a).  It  seems  to  be  only  carrying  out  the 
principle  on  which  the  Courts  act  in  these  cases^  to  stay  the 
proceedings  where  the  debt  is  not  admitted  without  calling  on 
the  defendant  to  pay  it^  leaving  his  liabilitieis  to  be  determined 
thereafter^  when  the  plaintiff  has  proceeded  in  the  proper 
Court  for  that  purpose.  To  call  on  the  defendant  to  pay  the 
debt,  where  he  does  not  offer  or  consent  to  do  so,  would  be  to 
defeat  the  object  of  the  role,  for  if  the  payment  of  the  debt 
were  made  a  condition  in  all  cases  of  staying  the  proceedings, 
and  the  defendant  declined  to  pay  it,  the  action  would  then 
proceed,  and  the  Courts  would  be  compelled  to  try  a  firivolous 
action,  which  the  rule  is  intended  to  prevent  their  doing. 
The  proposition  that  it  is  beneath  the  dignity  of  the  superior 
Courts  to  entertain  such  actions,  does  not  mean  that  the 
Judges  of  those  Courts  suppose  that  they  would  lose  dignity 
by  entertaining  such  questions,  but  it  is  expressing  what  every 
one  must  feel  the  force  of,  viz.,  that  if  such  an  action  were 
allowed  to  go  on,  a  large  sum  of  money  would  be  spent  about 
a  matter  not  worth  it ;  and  the  role  has,  therefore,  prevailed 
to  stay  the  proceedings  in  such  cases,  unless  it  appears  that 
there  is  no  other  Court  where  the  plaintiff  can  recover  (6). 
When,  therefore,  previously  to  the  establishment  of  the  new 
County  Courts,  the  action,  either  from  the  situation  of  the 
parties  or  otherwise,  could  not  be  brought  in  the  old  Coimty 
Court,  the  superior  Courts  refused  to  interfere ;  and  although 
the  demand  was  for  less  than  409.,  if  the  cause  of  action  arose 
in  one  county  and  the  defendant  resided  in  another,  the  action 
might  have  been  brought  in  the  superior  Courts,  for  an  action 
could  not  be  brought  in  the  old  Coimty  Court  unless  the  cause 
of  action  arose  and  the  defendant  resided  in  the  coimty  {c). 
An  attempt,  indeed,  was  made  in  one  case  to  put  the  rule 


(a)  See  Shstton  ▼.  Bamefd,  8  Exch. 
881 ;  18  L.  J.  (N.  S.),  Exch.  818;  6 
D.  ft  L.  682,  8.  C;  Nurden  v.  Fair- 
5a«ikf,6Exch.738;  IL.  M.ftP.  617;  20 
li.  J.  (N.S.),  Exch.  20, 8.  C, ;  and  weper 
Curiam,  Tkompion  ▼.  OiU,6Dow\,  166. 

(jk)  OlMervatioDS  of  Lord  OramDorih 
(then  Mr.  Baron  Bolfe),  in  StmtUm  v. 


Bammt,  18  L.  J.  (N.  S.)»  Exch.  820 ; 
6  D.  ft  L.  682,  S.  C, ;  and  see  Lord 
JEUovft  remarkB,  10  Ves.  651. 

(c)  7}idd,9upr€t,TiM'v.Woi>&iDard, 
6  T.  B.  176;  WeUh  v.  Twyte,  2  H. 
Bla.  29 ;  JEEanoood  v.  Letter,  8  Bob.  ft 
PoL  617;  Samee  v.  WUUama,  1  D.ft 
It.859. 
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now  under  difldusioni  on  the  ground  that  the  statate  <rf  Gkm- 
cester  (a)  enacts  ''that  none  from  henceforth  shall  hare  wnti 
of  trespass  before  jnstioes,  unless  he  swear  by  his  fiiiih  that 
the  goods  taken  away  were  worth  4(te.  at  the  least/'  and  that 
Lord  Coke  saySi  in  his  commentary  on  this  statute,  thst 
''  writs  of  trespass  are  here  put  but  for  an  example  for  debt, 
detinuei  covenant  and  the  like''  (&),  and  that,  oonaequently, 
the  superior  Courts  had  np  power  to  try  actions  under  409.  (c) ; 
but  it  seems  that  the  rule  has  no  further  oonn^on  with  the 
statute  of  Gloucester  than  that  in  both  the  sum  of  40».is 
selected  because  the  sheriff  had  jurisdiction  in  his  County 
Court  to  try  actions  under  that  sum. 

The  County  Courts  Act  (d)  has  not  affected  the  practice  of 
the  Court  under  this  rule,  except  to  extend  its  application;  for 
while  formerly,  as  has  been  stated,  the  courts  would  not 
interfere  when  the  defendant  did  not  reside  in  the  county 
where  the  cause  of  action  arose,  it  seems  they  will  exerdse 
this  power  where  the  plaintiff  might  have  sued  in  the  next 
County  Court,  although  the  superior  Court  has  jurisdiction 
under  the  provisions  of  the  statutes  noticed  in  the  last  chap- 
ter  {e) ;  and  it  seems  that  even  if  the  amount  claimed  is  more 
than  4Jd8.  the  Court  will  stay  the  proceedings  on  payment  of 
the  debt,  without  costs,  if  it  deady  appears  that  the  plaintiff 
might  have  recovered  it  in  the  County  Court  (/)•  In  such  a 
case  it  was  observed  that  it  was  mercy  to  the  plaintiff  to  grant 
the  application,  because  he  must  proceed,  if  at  all,  with  the 
certainty  of  losing  his  costs. 

It  is  to  be  observed,  that  the  Courts  will  not  act  on  this  rule 
where  the  action  is  brought  to  recover  a  larger  sum  than  40^., 
and  the  defendant  pleads  a  tender  of  all  but  a  sum  less  than 
409,,  and  for  which  difference,  or  part  of  it,  the  plaintiff  re- 
covers a  verdict  {g).    Nor  does  it  extend  to  actions  of  trover 

(a)  6  Ed.  I.  c.  a  682,  A  a 

(5)  2  Inst  8U.  (f)  See  a>fV<>ra  ▼.  Xotfoodt,  IM. 

(e)  StuOaU  v.  BnMeH,  2  A.  &  E.  ARj.  821. 

204;  8  BowL  294^  8,  C.  (s)  N^irden  t.  ^aMamki,  6  Exdi. 

(<0  9&10Tictc96.  788^  1  L.  M.  &  P.  ei7i  20  L.  J. 

(«)  £te<tofiT.B<MiiM^8Exeh.8dl|  (N.  S.),  Bxdi.  20,  &C. 
18  L.  J.  (N.  8.),  Exch.  818;  6  D.&  L. 
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or  tart  {a),  but  the  plaintiff  camiot  evade  the  effect  of  the  rale 
hy  a  merelj  oolouraUe  <»  fictitioiiB  daim;  for  instanoe,  bj  in*- 
donang  on  his  writ,  and  indnding  in  his  particulani^  another 
and  larger  daim^  which  he  knowB  he  cannot  support,  and  so 
driying  the  defendant  to  pay  the  smaller  sum  into  Ck>uit 
instead  of  making  the  application  now  onder  consideration. 
In  that  caae^  if  the  plaintiff  takes  the  smaller  sum  out  of 
Coorty  abandoning  the  larger  daim,  the  Courts  will  interfere 
todqnivehim  of  coats  (6). 

If  the  plaintiff  denies  by  afSdavit  that  the  daim  is  under 
40«.,  the  Court  will  not  inquire  into  the  amount  really  due, 
but  will  discharge  the  rule  with  costs  (c). 


CHAPTER  XI. 
ov  THE  LIMITATION  OF  COSTS  {continued), 

COSTS   OF  ACTIONS   ON   JUDGMENTS. 

Before  the  statute  about  to  be  noticed  there  was  nothing  to 
restrict  a  parfy  who  had  obtained  a  judgment  for  either  debt^ 
damages,  or  costs,  from  bringing  another  action  on  the  judg- 
ment, instead  of  issuing  execution  upon  it ;  and  so  incurring 
the  costs  of  another  action  unnecessarily.  Probably  this 
conrse  was  sometimes  resorted  to  for  the  mere  purpose  of 
making  costs,  although  in  particular  cases  it  might  be  neces- 
sary. To  prevent  this  abuse,  it  was  enacted  by  the  statute  43 
Geo.  III.  c.  46,  s.  4,  that  in  actions  on  judgments  recovered 
"the  plaintiff  or  plaintiflb  in  such  action  on  the  judgment 
shall  not  recover  or  be  entitled  to  any  costs  of  suit,  unless  the 
Court  in  which  such  action  on  the  judgment  shall  be  brought, 
or  some  Judge  of  the  same  Court,  shall  otherwise  order." 

This  statute  extends  only  to  judgments  recovered  by  plain- 
tiffs, and  therefore  does  not  apply  to  an  action  brqoight  to 
recover  the  costs  of  a  judgment  of  nonsuit  {d) . 

<a)  Lome  y.  Lowe,  1  Bing.  270;  8  (c)  Brmmker  ▼.  Mateey,  2  PrioBp  8 

Kooie220,&C.  lldd.  505,  8ih  edit. 

(h)  Thompson  t.  CfiU,  6  DowL  166.  (iQ  SemteU  v.  Neale,  14  East,  848. 
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T£  there  be  any  real  necessity  shown  for  pnrsning  the  oonrae 
of  bringing  an  action  on  the  judgment^  not  arising  from  the 
phdntiff's  own  n^lect  or  misoonduct,  the  Conrt  or  a  Judge 
will,  in  the  exercise  of  the  discretion  given  them  by  this  sta- 
tute, grant  the  costs. 

Thnsj  where  a  defendant  against  whom  judgment  had  been 
obtained  sued  out  a  writ  of  error,  and  on  the  plaintiff  bring- 
ing an  action  on  the  judgment  the  defendant  pleaded  md  titi 
record,  on  an  application  for  the  costs  it  was  m^ed  that  the 
defendant  having  pleaded  this  plea,  it  might  be  inferred  that 
the  only  purpose  of  the  writ  of  error  was  delay,  and  the  Court 
granted  the  costs,  observing  that  the  defendant,  instead  of 
pleading  md  iiel  record,  ought  to  have  applied  to  stay  the  pro- 
ceedings (a).  But  if  the  plaintiff  is  seeking  by  the  action  to 
rectify  some  mistake  or  negligence  on  his  part  (as  where, 
under  the  former  practice  of  the  Courts,  the  plaintiff  had 
omitted  to  charge  the  defendant  in  execution,  the  doing  which 
would  have  obviated  the  necessity  for  an  action),  the  Court 
will  not  grant  the  costs  (6).  * 

Where  the  plaintiff  having  brought  an  action  for  the  sum 
of  15/.  3«.  6^.,  the  defendant  suffered  judgment  by  default,  but 
having  no  effects,  the  plaintiff,  in  order  to  take  the  defendant's 
person,  brought  an  action  upon  the  judgment  for  the  debt  and 
costs,  which  exceeded  20/.,  and  in  that  action  the  def(mdant 
pleaded  a  false  plea  of  nul  tiel  record,  the  Court  compelled  the 
defendant  to  pay  the  costs  of  the  action  on  this  judgment  (c). 
On  the  other  hand,  where  the  plaintiff,  having  brought  an 
action  of  debt  in  one  of  the  superior  Courts  on  a  judgment 
recovered  in  an  inferior  Court,  and  the  defendant  pleaded  nud 
tiel  record,  the  Court  refused  to  grant  the  costs,  on  the  ground 
that  the  plaintiff,  instead  of  bringing  an  action,  might  have 
removed  the  judgment  to  the  superior  Court  and  then  have 
issued  execution  {d) .  It  may  be  observed,  that  there  seems 
little  reason  for  enforcing  this  Act  strictly  in  cases  where  a 

(a)  Garmoell  v.  Barker,  6  Taunt  ArmHronff  v.  IWler,  1  Cbltty's  Bep. 

264.  190. 

(5)  See  mat  T.Pieree,  6DowL60S.  (<Q  Sanmer  ▼.  WMte,  12M.  &  W 

(c)  SkOer  v.  Maekie,  8  C.  B.  668;  519;  1  D.  &  L.  663;  13  L.  J.(N.S.X 

19  L.  J.  (N.  S.),  C.  P.  88;  and  see  Exch,  110,  8,  C. 
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writ  of  revivor  would  be  necessary^  since  the  plaintiff  in  such 
writ  is  entitled  to  recover  his  costs  (a) ;  and  an  action  of  debt 
on  the  judgment  seems  not  to  be  a  more  expensive  proceeding. 

The  application  for  costs  under  this  Act  must  be  made  to 
the  fiiU  Court,  or  to  a  Judge  at  Chambers,  and  not  to  the 
Judge  at  Nisi  Prius  {b) .  The  Court  will,  in  the  first  instance, 
grant  only  a  rule  nisi  (or  a  summons  to  show  cause,  if  the  ap- 
plication be  at  Chambers),  to  give  the  defendant  an  opportu- 
nity of  resisting  the  application  (c) ;  and  the  plaintiff  is  not 
entitled  to  a  rule  without  an  affidavit  to  show  why,  instead  of 
bringing  an  action  of  debt,  he  has  not  issued  an  execution 
npon  the  judgment  already  obtained  (^Q  ;  and  where  judgn^ent 
was  signed,  and  execution  taken  out  for  costs,  in  an  action  on 
a  judgment  without  leave  of  the  Court  or  Judge,  it  was  held 
irr^ular  (e). 

It  seems  doubtfol  whether,  upon  application  of  the  defend- 
ant, the  Court  will  stay  the  proceedings  in  an  action  upon  a 
judgment,  upon  payment  of  the  amount  of  the  judgment  debt 
without  costs  (/).  The  defendant  ought  at  least  to  offer  to 
pay  interest  on  the  judgment,  at  four  per  cent,  (g) . 


(a)  Stat.  15  k  16  Vict,  c  76,  s.  181. 
Uiijder  the  128th  sectioii  of  the  Com- 
mem  ^w  Pftwednre  Act,  1852,  execa- 
tion  may  ianie  within  six  yean  from 
tiie  reoorery  of  the  judgment,  if  the 
partieB  he  alive,  without  revivaL 

(d)  Jones  ▼.  Lake,  8  C.&  P.  895. 

(e)  Ftaeer  ▼.  Moses,  4  Scott,  N.  R. 


749;  1  Dowl.  (N.  a)  706,  A  C. 

({Q  :ReneU  ▼.  Wetherell,  8  C.  B.  Rep. 
821. 

(e)  Armstrong  ▼.  IkiUer,  1  Chitt/s 
B^.  190. 

(/)  See  Wood  v.  SUeto,  1  Chitty's 
Rep.  474. 

Iff)  See  Stat.  1  &  2  Vict.  c.  110,  s.  17. 
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CHAPTER  XII. 
OF  THE  LIMITATION  OF  COSTS  (coniinued), 

DIRECTIONS   OF   HILABT  TERM,   1853,   WITH   RESPECT  TO 
CERTAIN  ACTIONS   NOT  EXCEEDING  20/. 

In  addition  to  those  statutes  which  operate  as  a  penalty  upon 
parties  beginning  their  suits  in  the  superior  Courts,  forcansesof 
action  which  onght  to  have  been  decided  in  infmor  Courts,  or 
ought  not  to  have  been  the  subject  of  litigation  at  all,  there 
are  provisions  which  restrain  the  amount  of  costs  to  which  a 
plaintiff  is  entitled  in  cases  which,  although  properly  commenced 
in  the  superior  Courts,  do  not  appear  to  be  of  such  difficulty 
or  importance  as  to  require  adjudication  by  means  of  a  trial  at 
NieiPriut. 

These  provisions  are  contained  in  directions  promulgated  by 
the  superior  Courts.  To  comprehend  the  object  of  these  di- 
rections, it  is  necessary,  before  setting  them  out,  to  refer  to 
the  statute  3  &  4  Will.  IV.  c.  42.  Section  17  of  that  statute 
enacts,  '^That  in  any  action  depending  in  any  of  the  superior 
Courts,  for  any  debt  or  demand  in  which  the  sum  sought  to 
be  recovered,  and  indorsed  on  the  writ  of  summons,  shall  not 
exceed  20/.,  it  shall  be  lawful  for  the  Court  in  which  such  suit 
shall  be  depending,  or  any  Judge  of  any  of  the  said  Courts,  if 
such  Court  or  Judge  shall  be  satisfied  that  the  trial  will  not 
involve  any  difficult  question  of  fact  or  law,  and  such  Court  or 
Judge  shall  think  fit  so  to  do,  to  order  and  direct  that  the 
issue  or  issues  joined  shall  be  tried  before  the  sheriff  of  the 
county  where  the  action  is  brought,  or  any  Judge  of  any 
Court  of  Record  for  the  recovery  of  debt  in  such  county ;  and 
for  that  purpose  a  writ  shall  issue  directed  to  such  sheriff, 
commanding  him  to  try  such  issue  or  issues  by  a  jury  to  be 
summoned  by  him,  and  to  return  such  writ  with  the  finding 
of  the  jury  thereon  mdorsed,  at  a  day  certain,  in  term  or  in 
vacation,  to  be  named  in  such  writ;   and  thereupon  such 


Umitation  of  CosU, — Actions  not  exceeding  20/.      171 


sheriff  or  judge  sliall  summoa  a  jury,  and  shall  prooeed  to  try 
such  issue  or  issues/' 

Xn  Hilary  Term,  1853,  the  following  directions  were  issued 
to  the  Masters  of  the  Courts  (in  lieu  of  directions  previously 
in  force)  : — 

^'That  in  all  actions  on  contract,  other  than  cases  wherein 
by  reason  of  the  nature  of  the  action  no  writ  of  trial  can  by 
law  be  issued  (a),  where  the  sum  recovered  or  paid  into  court, 
and  accepted  by  the  plaintiff  in  satisfiaction  of  his  demand,  or 
agreed  to  be  j^d  on  the  settlement  of  the  action,  shall  not 
exceed  20/.  (without  costs),  the  plaintiff's  costs  as  against  the 
defisndant  shall  be  taxed  according  to  the  lower  scale  of  allow- 
ances in  the  schedule  of  costs  hereunto  annexed  (6).    Pro- 
vided, that  in  case  of  trial  before  a  Judge  of  one  of  the  superior 
Courts  or  Judge  of  assize,  if  the  Judge  shall  certify  on  the 
postea  that  the  cause  was  proper  to  be  tried  before  him,  and 
not  before  a  sheriff  or  Judge  of  an  inferior  Court,  the  costs 
shall  be  taxed  on  the  higher  scale. 

''Where  in  like  actions  the  sum  indorsed  on  the  summons 
shall  be  more  than  20/.,  but  the  plaintiff  fails  to  recover  more 
than  that  sum,  and  the  Judge  does  not  certify  as  aforesaid, 
the  plaintiff's  costs  against  the  defendant,  whether  between 
party  and  party  or  as  between  attorney  and  client,  shall  be  taxed 
as  upon  a  writ  of  trial  before  a  Judge  of  a  Court  of  Record 
where  attomies  are  not  allowed  to  act  as  advocates,  as  herein- 
after provided  for,  but  the  defendant's  costs,  if  any,  are  to  be 
taxed  upon  the  higher  scale;  provided  that  in  cases  triable 


(a)  The  wards  '^  other  than  cases 
wherem,  by  Teason  of  the  nature  of  the 
actioiD,  no  writ  of  trial  can  by  law 
be  issued,"  were  inserted  in  the  pre- 
vions  directions  by  a  rogolation  of  the 
Jndges  of  Easter  Term,  1846;  see 
6  Q.  B.  Bep.  462.  They  were  in- 
trodnoed  beoaose  there  had  been  oon- 
fiictiQg  decisions  on  the  question  whe- 
ther the  above  mle^  as  it  originally  ap- 
peared, extended  to  actions  in  which 
there  was  no  power  to  have  a  writ  of 
trial  under  the  8  &  4  WDL  IV .  c  42,  s. 


17.  The  latest  decision  certainly  ap- 
pears to  have  been  fonnded  on  the  as- 
sumption that  the  mle  was  inapplicable 
to  cases  of  that  descripiaon ;  see  Wal- 
tier  V.  Mess,  7  Q.  B.  Bep.  189;  2 
D.  &  L.  961;  14  L.  J.  (N.  S.),  Q.  B. 
230.  The  insertion  of  the  above  words 
puts  an  end  to  the  donbt»  and  renders 
it  nnneoessary  to  refer  to  the  cases 
bearing  npon  the  point. 

(ft)  See  the  schedole  of  costs  referred 
to,  inserted  in  the  Appendix  to  this 
work. 
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before  the  sheriff  or  Juidge  of  an  inferior  Courts  where  the 
Judge  shall  refuse  to  make  an  order  for  such  trials  the  Judge 
may^  if  he  shall  think  fit,  direct  at  the  time  of  such  refosal 
on  what  scale  the  costs  of  each  party  shall  be  taxed,  and  in 
default  of  such  direction,  the  costs  of  both  parties  ahall  be 
taxed  on  the  higher  scale/' 

It  is  to  be  observed  that  these  directions  are  not  rules  of 
Court,  properly  speaking,  but  oidy  directions  givea  by  the 
Court  to  regulate  the  conduct  of  the  Master  in  matters  which 
the  law  has  left  to  the  discretion  of  the  Court;  costs  of  in- 
crease being  those  which,  as  has  been  already  shown,  are 
given  by  the  Statute  of  Gloucester  at  the  discretion  of  the 
Court  (a).    They  do  not  therefore  limit  the  discretion  of  the 
Court,  but  merely  the  discretion  of  the  Masters  or  officers  of 
the  Courts,  and  do  not  take  away  any  diBcretionary  power 
even  from  the  Masters,  except  in  cases  to  which  they  apply  in 
terms.    It  has  been  suggested  as  a  reason  why  these  were  not 
made  rules  of  Court,  that  in  that  case  they  might  be  con- 
sidered as  intended  to  operate  as  a  repeal  of  the  Acts  of  Par- 
liament, giving  costs  to  a  successful  party  at  the  discretion  of 
the  Court ,-  and  unless  such  a  power  of  repeal  had  been  given 
by  an  Act  of  Parliament,  a  rule  of  Court  could  not  have  taken 
away  the  right  of  parties  to  have  their  costs  so  taxed  {b). 

As  by  the  terms  of  the  directions  they  are  confined  to  cases 
where  a  writ  of  trial  can  be  issued,  they  only  apply  to  actions 
"  for  any  debt  or  demand  in  which  the  sum  sought  to  be  re- 
covered, and  indorsed  on  the  writ  of  summons,  shall  not  ex- 
ceed 20/. ;"  and  as  by  the  Common  Law  Procedure  Act,  lS5i, 
(15  &  16  Vict.  c.  76,  s.  8,)  it  is  only  ''upon  the  writ  and  copy 
of  any  writ  served  for  the  payment  of  any  debf  that  the  amount 
of  the  debt  is  required  to  be  stated,  the  lower  scale  of  tax- 
ation does  not  apply  unless  the  whole  debt  or  demand  of  the 
plaintiff  is  of  such  a  nature  as  may  be  indorsed  on  the  writ  of 
summons  {c). 
.  No  action  of  tort  is  within  the  operation  of  the  lower 

(a)  Per  !jnnd€U,  C.  J.,  Bie^ardton  t.  Knmt,  mprtL 
KentU,  1  D.&L.750;  18L.  J.(N. a),  (e)  See  Jaegnot  ▼.  Bowra,  6  M.  ft 

C.  P.  17,  a,  C.  W.  166 ;  7  DowL  331,  8.  C. 

(ft)  Per  Maule,  3.,  Sickardefm  y. 
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scal^  being  exdiided  not  only  bjr  the  express  wording  of  the 
directions  (which  are  confined  to  actioiis  on  contract)^  but  as 
not  being  within  the  8th  section  of  the  Ck>nxmon  Law  Pro- 
cedure Act  (a). 

Although  in  consequence  of  the  power  under  the  Common 
Law  Procedure  Act^  to  join  Yarious  causes  of  action  in  one 
writ^  some  questions  may  arise  in  the  application  of  these  di- 
rectians^  unless  provided  for  hereafter  by  rules,  the  following 
cases  are  stiU  in  point : — 

Wberever  the  daim  is  for  unliquidated  damages^  the  action, 
although  founded  on  contract,  is  not  triable  before  the  sheriff. 
Thus  where  the  amount  claimed  on  the  writ  of  summons  in 
an  action  of  assumpsit  was  12/.  \9s,y  but  the  first  count  of  the 
declaration  was  in  tn  indebitatus  assumpsit  for  wages,  and  the 
second  count  for  a  wrongfiil  dismissal,  the  damages  being  laid 
at  100/.,  and  the  particulars  of  demand  claimed  7/.  19s.  for 
wages^  ftc.,  ^'and  also  such  further  sum  by  way  of  damages  as 
the  jury  might  think  proper  to  give  for  the  wrongful  dismissal 
rf  the  plaintiff  without  notice/'  it  was  held  that  this  was  not 
a  case  triable  before  the  sheriff,  there  being  a  daim  for  unli- 
quidated damages  {b) ;  and  for  the  same  reason,  an  action  of 
assun^mt  for  not  returning  goods  let  to  hire  by  the  plaintiff 
to  the  defendant,  is  not  triable  before  the  sheriff,  although 
the  damages  laid  in  the  declaration  are  under  20/.  {c). 

So  where,  in  assumpsit,  the  dedaratiou  stated,  that  in  consi- 
deration that  the  defendant  was  tenant  of  a  farm  to  the  plain- 
tiff, he  promised  to  spend  on  the  farm  all  the  hay  which 
should  arise  during  the  tenancy,  and  alleging  a  breach  of  that 
agreement;  and  in  a  second  count  the  plaintiff  claimed 
ISl.  16s.  as  the  price  of  hay  permitted  by  the  plaintiff  to  be 
carried  off  the  farm;  it  was  held  that  this  was  not  a  case 
triable  before  the  sheriff  {d).  And  the  same  wherein  OMtimpM/ 

(a)  See  Watson  v.  Abbott,  2  C.  M.  morev.  Beadle,  1  Bowl.  (N.  S.)  666. 

&B.150;  2  DowL  216,  A  C. ;  8mUh  (e)  ColUe y.  Groom,9U.kQ.  S60; 

▼.  Brown,  2  W.  &  W.  861.    The  prin-  4  Scott,  N.  B.  674;  1  DowL  (N,  S.) 

dple  of  thera  caaea,  although  decided  496,  8.  C. 

under  aboliahed  mles  and  diredaons,  is  (d)  Lawrence  v.  Wilcock,  11  Ad.  & 

applicable  to  the  new ProoedareAct,and  E.  941;  9  L.  J.  (N.  S.),  Q.  B.  284, 

the  dfa«ctionB  of  Hikry  Term,  1863.  8.  C. 

(ft)  Jacquot  T.  Boura,  aupra ;  Lis- 
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the  dedaration  was  for  not  naing  premiseB  in  a  tenant-like 
manner,  with  counts  fc»r  nse  and  occupation,  and  on  an  aoooimt 
stated,  although  the  writ  of  summons  was  indorsed  for  17^, 
and  the  particulars  daimed  15/.  for  rent  and  2/.  for  non-rqMar 
and  improper  use  of  the  premises  (a).  So  also  where  in  the 
same  form  of  action  the  dedaration  allied  that  the  plaintiff 
agreed  to  give  up  possession  of  a  certain  farm,  the  property  of 
A.,  to  the  defendant,  the  latter  promising  to  pay  to  A.  the  rent 
from  a  certain  day,  and  alleging  as  a  breach  that  the  d^ 
fendant  did  not  pay  IS/,  of  that  rent,  by  reason  wbereof  a 
distress  was  made  by  A.  on  certain  chattds  of  the  plaintiff, 
whereby  the  plaintiff  was  not  only  put  to  great  trouble  and 
inconyenience,  but  was  forced  to  pay  the  18/.,  and  was  other- 
wise greatly  injured  and  damaged,  with  counts  for  money 
paid,  and  on  an  account  stated,  and  the  particulars  of  demand 
imder  the  indebiiaius  count  daimed  18/.  paid  by  the  plaintiff 
under  a  distress  for  rent  [b). 

But  where  the  first  count  of  a  dedaration  in  aananpni  stated 
that  in  consideration  that  the  plaintiff  would  send  a  foaj  to  Ihe 
defendant,  and  would  sell  and  deliver  it  to^.,  the  defendant  un- 
dertook that  he  was  authorized  bj  ^.to  purchase  it  onhiabdialf; 
that  the  plaintiff  sent  the  pony  to  the  defendant,  and  was 
willing  to  sell  it  to^.,  but  that  the  defendant  had  no  authority 
from  A,  to  purchase  it,  with  an  indebitatus  count  for  a  pony 
sold  and  delivered,  it  was  hdd  that  this  was  a  record  that 
might  be  tried  before  the  sheriff,  being  in  substance  an  acdon 
for  the  price  of  the  ponj  {c).     So  where  the  dedaration  was 
in  assumpsit  on  the  warranty  of  a  horse  sold  by  the  defendant 
to  the  plaintiff  for  7/.  2s.  6d.,  with  a  claim  fcff  unliquidated 
damages  as  expenses  of  the  keep  (but  whidi  were  alleged  at 
5/.),  the  dedaration  also  containing  money  counts  and  laying 
the  damages  at  20/.,  it  was  hdd  to  be  triable  before  the 
sheriff  (d).     So  where  in  assumpsit  for  arrears  of  salary  due  to 
the  plaintiff  as  chorus-master  at  a  theatre,  and  for  salary  as  a 
performer,  it  appeared  that  the  action  was  for  arrears  of  saboy 
at  a  fixed  amount  (from  which  the  defendant  daimed  to  make 

(a)  Boffey  v.  ShoohricUfe,  9  Dowl.      (N.  S.),  Q.  B.  154. 
957.  (c)  Price  v.  lfo#yais  2M.  AW.  63. 

(6)   Jones  v.    Thomas,   11    L.    J.  {d)  Allen  v.  Pink,  4  M.  &  W.  140. 
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dedaetions),  and  induded  a  week's  salary  coiuequent  on  a 
dimnwBal  without  a  week's  notice^  and  also  for  certain  peiv 
formances  as  an  actor  in  certain  parts  undertaken  at  a  short 
notice,  and  respecting  which  these  was  no  agreement  as  to  the 
xate  of  remuneratioii^  the  particulars  of  demand  claiming  a 
moMk  of  19'.  18t.  6d.y  made  JMp  of  various  items  of  the  abore 
deacriptioaa,  but  not  containing  any  daim  for  unliquidated 
damageB  (in  which  reqpect  it  di£Pered  firom  the  case  of  Jacquot 
ir.  JSamra  {a)),  it  was  held  to  be  a  case  triable  before  the 
sheriff  {b). 

It  will  be  seen  by  these  eases  that  the  fact  of  the  partieolars 
of  the  demand  claiming  less  than  20/.  does  not  render  the  case 
triable  bef(»e  the  sheriff,  if  the  claim  be  in  &tfA,  although  only 
in  part,  founded  on  unliquidated  damages  (e). 

With  regard,  also,  to  actions  of  covenant,  it  is  to  be  observed 
that  those  only  are  within  the  slatate  8  &  4  Will.  lY .  c.  42, 
a.  17>  in  which  a  specified  sum  under  201.  is  sought  to  be  re- 
covered, as  finr  example,  rent  {d). 

▲nd  an  action  on  a  covenant  to  pay  the  costs  of  a  demurrer 
in  a  suit  in  Chancery,  and  certain  other  costs,  is  not  within 
the  statute,  and  ccmsequently  not  within  the  directions  in 
questioii  (e). 

It  is  no  ol^eetion  to  the  writ  of  trial,  that  the  indorsement 
on  the  writ  of  liuinmana  claims  interest  on  the  sum  demanded. 
Thus,  where  the  indorsement  was  in  the  following  form: 
^  The  plaintiff  ctainui  19/.  4».  7d.,  and  interest  thereon/'  not 
stating  boai  what  period  the  interest  was  claimed,  the  Court 
refused  to  set  aside  the  execution  of  the  writ  (/). 

Having  now  ascertained  in  what  actions  a  writ  <rf  trial  may 
be  issued^  we  have  next  to  consider  under  what  circumstances 
the  temnnation  of  the  suit  must  take  place  to  bring  the  par* 
ties  within  the  operation  of  the  directions,  and  disentitie  them 
to  costs  on  the  full  scale. 

It  need  scarcely  be  mentioned  that  if  the  proceedings  are 

(a)  AiOe,  p.  178.  ▼.  JKwf,  7  Q.  B.  Rep.  191. 

(5)  SatUm  y.Maereadjf,  2  I>.  ft  L.  («)  Croft  v.  mOer,  3  Blng.,  N.  C. 


(<^  See  lAtmore  v.  Beadle,  1  Bowl.      976f  6  Scott»  142,  8.  C. 
(N.  S.)  666.  07  I^er  ▼.  Sndth,  6  Soott,  N.  B. 

((Q  See  per  FaHeeon,  J.,  JFaUher     668;  1  D.  ft  L.  76,  /S.  C. 
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stayed  on  pa3naae3it  of  debt  and  costs,  and  the  debt  reooyered 
does  not  exceed  20/.  (and  the*action  is  in  other  respects  within 
the  directions  of  Trinity  Term,  7  Vict.),  the  costs  must  be 
taxed  on  the  lower  scale,  although  the  action  inTolyes  a 
question  of  difficulty  and  importance,  rendering  it  a  proper 
case  to  have  been  tried  at  the  assizes,  if  not  settled  (a).  And 
the  same  rule  applies  when  the  writ  is  indorsed  for  a  sum 
under  20/.,  and  the  defendant  by  leave  withdraws  his  plea,  and 
suffers  judgment  by  default,  after  having  resisted  an  implica- 
tion for  a  writ  of  trial  {b).  So  also,  if  the  case  have  been  re- 
ferred to  arbitration,  and  a  sum  under  20/.  awarded  (c). 

On  the  other  hand,  if  it  appears  by  the  record  that  the 
plaiirtiff  claimed  damages  necessarily  unliquidated,  then 
although  the  damages  ultimately  recovered,  whether  on  trial 
or  otherwise,  do  not  exceed  20/.,  the  plaintiff  is  entitled  to 
his  costs  on  the  higher  scale  (</). 

In  an  action  of  debt,  in  which  the  writ  of  summons  was  in- 
dorsed for  57/.,  the  defendant  pleaded,  as  to  all  but  19/.,  pay- 
ment; and,  as  to  the  19/.,  payment  into  Court.  At  the  trial 
he  proved  payment  to  the  plaintiff  of  all  the  debt  beyond  the 
19/. ;  but  it  appeared  that  a  sum  of  18/.  was  paid  after  action 
brought.  The  verdict  was  thereupon  entered  for  18/.,  the 
plaintiff  undertaking  to  sue  out  execution  for  the  costs  only* 
It  was  held  that  the  plaintiff  was  entitled  to  costs  on  the  scale 
applicable  to  the  recovery  of  a  simi  above  20/.,  for  the  sum 
really  recovered  was  the  18/.  paid  after  the  commencement  of 
the  action,  and  the  19/.  paid  into  Court.  The  plaintiff  there- 
fore recovered  82/.  (e). 

In  a  prior  case,  however,  where  the  writ  of  summons  was 
issued  for  26/.,  and  the  plaintiff  obtained  judgment  for  that 
amount  owing  to  the  defendant's  delivering  a  plea  which  was 

(a)  See  Keppel  v.  SkiUon,  4  Q.  B.  189';  2  D.  &  L.  961;  U  L.  J.(N.  S.)* 

Rep.  914;  12 L.  J.  (N.  S.},  Q.  B.  323;  Q.  B.  230;  Croft  v.  Jfi^^,  3 Bing. X- 

Cooke  V.  HwiU,  6  M.  &  W.  161;  8  L.  C.975;  5Soott,142,  S,  C;  see  eoninh 

J.  (N.  8.),  Kxch.  216.  Som  v.  Focock,  2  DowL  (N.  S.)  948; 

(5)  Levy  v.  Magnajf,  10  M.  &  W.  12  L.  J.  (N.  S.),  Q.  B.  274. 
^64;  2  Dowl.  (N.  S.),  612;  12  L.  J.  («)  Frewster  v.  BoggeU,^  M.  &  W. 

(N.  8.),  Exch.  346.  20;  1  Dowl.  (N.  8.),  406;   U  L.  J. 

(c)  WaUen  v.  SmUh,  8  M.  &  W.  138.  (N.  S.),  Exch.  8,  8,  C. 

(d)  Walther  v.  lfe«,  7  Q.  B.  Rep. 
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a  nullity^  the  plaintiff  then  gave  credit  to  the  defendant  for 
9/.  on  a  crofis  demand,  and  issued  execution  for  17/.  debt  and 
6/.  costs^  it  was  held  by  the  Court  of  Queen's  Bench^  Pat- 
teson,  J.,  (Kssentienie,  that  the  plaintiff  was  only  entitled  to 
costs  on  the  lower  scale  (a). 

This  case  was  decided  upon  the  directions  of  Hil.  T.  4  Will. 
IV.;  but^  as  regards  this  question^  there  is  no  distinction  in  the 
language  of  the  present  directions^  except  that  if  this  case  be 
law^  the  plaintiff  under  similar  circumstances  would  be  only 
entitled  to  the  costs  as  on  a  writ  of  trials  he  having  claimed 
more  than  20/.,  and  recovered  less. 

Where  a  plaintiff  claims  more  than  20/.,  but  obtains  a 
Terdict  for  a  sum  under  20/.,  by  reason  of  a  tender  of  the 
remainder  of  the  amount  claimed  before  action  brought,  the 
costs  must  be  taxed  on  the  lower  scale  (b). 

Although  the  directions  to  the  taxing  officers  are,  on  their 
&oe,  confined  to  the  case  of  a  plaintiff  recovering  either  by 
verdict  or  otherwise  some  part  of  his  demand,  they  have 
nevertheless  been  applied,  in  the  discretion  of  the  Masters,  to 
the  taxation  of  a  defendant's  costs,  where  he  succeeds  in  de- 
feating the  plaintiff's  claim  altogether,  and  the  Courts  have 
refused  to  interfere  (c).  If,  however,  the  Master  taxes  the 
defendant's  costs  in  such  a  case  on  the  ordinary  scale,  the 
Courts  will  not  interfere  {d);  acting  on  the  principle  that 
those  directions  did  not  interfere  with  the  previously  exist- 
ing discretion  of  the  Court  through  its  officers  to  allow  a 
greater  or  less  amount  of  costs  to  either  party,  and  that  there 
was  nothing,  therefore,  to  prevent  the  application  of  the  spirit 
of  their  directions  to  the  case  of  a  successful  defendant.  In 
one  of  these  cases  (e)  Mr.  Justice  Maule  asks,  "  Is  there  any- 
thing in  the  cases  cited  inconsistent  with  the  exercise  of  a 
discretionary  power  by  the  Master  in  taxing  the  defendant's 
costs  ?     In   Williamson  v.  Heath  the  Master  taxed  the  de- 

{a)  SapaffeY.Li!psc<mhe,6lkm\,dS6.  Q.  B.  168,  S.  O. 

(6)  Dkpow  v.  JTalker,  7  M.  &  W.  214;  (d)  Bufhardwn  v.  KensU,  1  D.  &  L, 

8  Dowl  N.  S.  887;   10  L.  J.  (N.  S.),  748;  13  L.  J.  (N,  S.),  C.  P.  17;  Par- 

Exch.  43,  S,  a  sons  v.  Pitcher,  4  BUig.  N,  C.  306; 

(e)  WUUanuon  v.  Heath,  4  Q.  B.  6  Soott,  298. 

402;  3  G.  &  D.  474;  12  L.  J.  (N.  S.),  W  Bichardson  v.  Kenait,  mpra. 
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fendanfa  costs  on  the  reduced  scale,  as  he  might  haye  done 
long  before  these  directions  were  issued.  If  that  scale  had 
never  existed,  he  would  have  had  full  power  to  say  what  was  a 
proper  amount  of  costs  to  be  paid  to  the  defendant,  and  the 
Court  might  have  adopted  his  decision.  The  Court  of  Queen's 
Bench  thought  that  enough  had  been  allowed  to  the  defend- 
ant; and,  as  I  understand  the  language  of  the  Court,  it 
amounts  to  this  :  there  is  nothing  in  the  rule  which  takes  away 
the  discretion  of  the  Master;  and  so  far  firom  having  exercised 
that  discretion  improperly,  the  allowance  which  he  has  made 
to  the  defendant  is  quite  in  conformity  to  the  spirit  of  the 
rule.     Parsons  v.  Pitcher  stands  upon  the  same  footing." 

Although  these  observations  were  made,  and  the  cases  de- 
cided with  reference  to  former  directions  of  Hil.  T.  4  WilL 
IV.,  they  are  applicable  to  those  of  Hil.  T.  1853,  as  the 
latter  do  not  in  terms  refer  to  defendant's  costs,  where  the 
plaintiff  succeeds  entirely,  or  fedls  altogether,  although  they 
expressly  provide  that  the  defendant's  costs  (if  any)  shall  be 
taxed  on  the  higher  scale  in  cases  where  the  plaintiff  having 
claimed  a  greater  sum  fails  to  recover  more  than  20/.  (a). 

If  the  Master  taxes  the  costs  on  the  full  scale,  where  in 
fact  they  ought  to  have  been  taxed  on  the  lower  scale,  the 
Court  will  direct  a  reviewal  of  the  taxation  (b). 

The  certificate  of  the  Judge  at  Nisi  Prius,  that  the  cause  was 
proper  to  be  tried  before  him  to  entitle  the  successful  party 
to  full  costs,  may  be  given  at  any  time  (c) ;  and  to  enaUe 


(a)  The  roks  of  Hilary  Term*  1863, 
differ  from  the  previotu  rules  of  Trinity 
Term,  7  Vict.,  nvhlch  expressly  directed 
the  defendant's  costs,  as  well  as  the 
plaintiff's,  to  he  taxed  on  the  reduced 
scale,  where  the  sum  claimed  and  re- 
covered did  not  exceed  20/.  As  the 
lower  scale  of  costs  under  the  present 
rule,  however,  includes  defendant's 
costs,  it  is  quite  dear  there  will  be  no 
difference  in  the  practical  operation  of 
the  rules.  In  a  case  under  the  former 
rule,  where  the  Master  had  taxed  the 
defendant's  costs  on  the  higher  scale, 


althouf^  the  defendant  was  in  faict  only 
entitled  to  costs  on  the  reduced  scale^tiie 
Court  refused  to  order  the  taxation  to 
be  reviewed,  on  the  ground  that  it  did 
not  appear  that  the  phuntiff  at  the  taia- 
tion  had  called  the  Master's  attenticn 
to  the  fitet  of  the  demand  being  under 
20/.  Parians  v.  PUcher,  4  Bing.  X.C. 
806;  6Scott,298. 

(b)  EUemany,  WUHams,  2  D.  ft  L. 
46;  13  L.  J.  (N.  S.),  Q.  B.  819,  &  C 

(c)  Ivey  V.  Tounff,  5  Dowl.  460; 
Broggrefyr.Hawke,  3  Bing.  N.C.  888; 
6  Scott»  148;  6  DowL  67,  &  C. 
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the  Judge  to  grant  the  certificate  it  ia  not  necessary  that  he 
should  hear  the  cause  throughout.  If  the  cause^  after  being 
called  on^  ia  referred  to  arbitration,  the  Judge  may  grant  the 
certificate,  and  may  do  so  after  obtaining  the  opinion  of  the 
arbitrator  on  the  point  (a). 

It  is  to  be  obeerred,  that  if  a  cause  be  referred  to  arbitra- 
tion,  and  the  arbitrator  award  less  than  20/.,  he  cannot  certify 
to  give  costs  unless  the  same  power  of  certifying  is  given  to 
him  as  a  Judge  at  Nisi  Prius  would  have  had  {b). 

Where  cross  actions,  and  all  matters  in  difference  were,  re^ 
fenred  to  an  arbitrator  by  a  Judge's  order,  which  directed  that 
the  costs  of  one  of  the  actions  and  of  the  reference  should 
abide  the  erent,  and  that  the  costs  of  the  other  should  be  in 
the  discretion  of  the  arbitrator,  but  no  power  was  given  to  enter 
up  judgment,  or  to  give  any  certificate;  the  arbitrator  having 
awarded  17/.  Zs.  to  the  plaintiff  in  one  of  the  actions,  and 
that  each  party  should  bear  his  own  costs  of  the  other  action, 
it  was  held  that  the  Master  ought  to  have  taxed  the  costs  on 
Ae  reduced  scale,  although  the  unsucoessftil  party  had  resisted 
effectually  a  summons  to  try  his  action  before  the  sheriff,  on 
the  ground  that  he  claimed  more  than  20/.  (c). 

It  may  be  here  observed,  that  the  sheriff,  or  other  Judge  of 
^  inferior  Court  to  whom  a  cause  is  sent  by  writ  of  trial 
under  the  8  &4  Will.  IV.  c.  4®,  s.  17,  has  no  power  to  certify 
to  deprive  the  plaintiff  of  costs  under  the  statute  43  Eliz.  c.  6, 
where  the  damages  are  under  4/ds.  (d) ;  neither  has  the  8upe« 
lior  Court  in  which  the  action  is  brought  any  power,  either 
under  that  statute  or  oUierwise,  to  certify  after  the  trial  before 
the  sheriff;  nor  will  the  Court  interfere  to  stay  the  proceedings 
in  such  a  case  on  payment  of  the  debt  without  the  costs  {e). 

It  was  suggested,  however,  in  one  of  these  cases,  tiiat  if  the 


(«)  JTotw  V.  Fraxer,  8  BowL  889.  A  £.  75  ;  8  K.  &  M.  d89;  Jone^  ▼. 

P)  VaOenv, Smth,6U,&'W.l$9t  Barnes,  2  K.  &  W.  318;    6  Dowl. 

7 IWL  394;  Arikyy,  Joif,  9  A.&E.  455,  S,  CI;  Mttetf  ▼.  Kirhy,  1  Dowl. 

702;  see  Wehherw.  Lee,  1 D.  &  L.  584.  N.  S.  946;  9 M.&  W,  636,  5.  C. 

(<^)  Mleman  v.  WUliiHiu,  13  L.  J.  (e)  Jones  r.  Barnes,  snpra ;  SCofy 

(^-  S.),  Q.  B.  219 ;  2  D.  &  L.  46,  8.  C.  v.  Bodgson,  6  DowL  568 ;  Batchelor 

(<0  Vardroper  v.  Biehardson,  1  A.  v.  Dudley,  2  tf .  &  G.  883. 
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action  waa  brought  for  less  than  40«.^  the  &ct  might  be  alleged 
before  the  Judge,  on  the  application  to  have  the  cause  tried 
before  the  sheriff^  as  cause  for  not  granting  the  writ  of  trial ; 
but  the  provisions  of  the  County  Court  Acts^  9  &  10  Vict.  c. 
95,  and  13  &  14  Vict.  c.  61,  and  15  &  16  Vict.  c.  54,  would 
operate  in  most  cases  to  prevent  a  plaintiff  obtaining  a  writ 
of  trial  as  a  subterfuge  to  avoid  the  deprivation  of  costs; 
for  it  must  be  borne  in  mind  that  neither  these  directions 
as   to  costs,   nor  the  fact  of  the  case   being  tried  brfore 
the  sheriff,    interferes  in  any   way  with  the  effect  of  the 
Small  Debts  Act,   (9  &  10  Vict.  c.  95,)   and  a  defendant, 
by  consenting  to  a  cause  being  tried  beforo  the  sheriff,  was 
held  not  to  be  precluded  firom  entering  a  suggestion  under 
that  statute  to  deprive  the  plaintiff  of  costs,  although,  at  the 
time  he  consented  to  the  trial  before  the  sheriff,  he  knew  that 
the  plaintiff  ought  to  have  proceeded  in  the  County  Court  (a). 
And  now,  by  the  13  &  14  Vict.  c.  61,  the  sheriff  has  power 
to  certify,  under  the  12th  section  of  that  Act,  to  give  the 
plaintiff  costs,  and,  in  the  absence  of  such  certificate,  he  would 
not  be  entitled  to  them  {b). 

It  follows  that,  in  order  to  entitle  a  plaintiff  recovering  a 
verdict  for  a  sum  not  exceeding  20/.  to  full  costs,  he  must  ob- 
tain a  certificate  as  well  under  the  Small  Debts  Act  as  under 
the  above  directions.  It  may  be  observed  that  a  Judge  who 
certifies,  under  the  former  provisions,  that  there  was  a  sufficient 
reason  for  bringing  the  action  in  the  superipr  Court,  would  in 
general  not  refuse  to  certify  under  the  directions ;  but  there 
would  be  no  inconsistency  in  withholding  the  latter  certificate 
where  tHe  plaiintiff  is  entitled  to  a  certificate  under  the  Small 
Debts  Acts,  merely  on  the  ground  that  the  superior  Court  had 
concurrent  jurisdiction. 

Upon  writs  of  inquiry  before  the  sheriff,  where  the  damages 
are  under  20/.,  it  is  the  practice  to  tax  the  costs  on  the  same 
scale  as  upon  trials  before  the  sheriff,  and  although  the  direc- 
tions appear  rather  to  entitle  the  plaintiff  in  such  a  case  to 

(a)  See  SKaw^,  OaUt, 4  DowL 720;      D.  &  L.  779. 
.fiond  y.BaiUjf,  2  C.  M.  &  B.  246;  (6)  See  amte^  p.  159. 

S  DowL  808»  8.  C. ;  Capea  v.  Jonet,  8 
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costs  on  the  lower  scale  (which  are  above  the  costs  on  a 
writ  of  trial),  yet  the  Courts  will  not  interfere  with  this  prac* 
tice  (a). 


CHAPTER  XIII. 


DOUBLE    AND   TREBLE    COSTS,   AND   COSTS  AS    BETWEEN 

ATTORNEY  AND    CLIENT. 

Besides  those  statutes  which  deprive  a  plaintiff  in  certain  cases 
of  all  costs,  or  restrain  the  amount  to  which  he  is  entitled, 
there  are  others  which,  either  by  express  terms  or  by  their  legal 
effect,  give  either  to  plaintiffs  or  defendants  an  amount  of  costs 
beyond  that  to  which  they  would  be  otherwise  entitled  under 
the  Statute  of  Gloucester  or  the  Statute  of  James.  The  object 
of  the  Legislature  in  depriving  a  party  of  his  costs  of  suit,  or 
granting  him  additional  costs,  is  in  general  the  same ;  namely, 
to  discourage  the  bringing  of  frivolous  actions  altogether ;  to 
confine  actions  below  a  certain  amount  to  cheap  tribunals ; 
and  also  to  prevent  the  commission  of  acts  of  a  fraudulent  or 
Texatious  nature. 

The  statutes  that  in  express  terms  gave  additional  costs  were 
those  that  granted  double  costs,  or  treble  costs,  or  costs  as  be- 
tween attorney  and  client. 

The  statutes  whose  legal  effect  is  to  give  additional  costs  are 
those  that  are  silent  with  respect  to  costs,  but  give  double  or 
treble  damages ;  for  where  an  Act  of  Parliament  gives  double 
or  treble  damages  for  a  cause  of  action,  for  which  atrcommon 
law  a  party  would  only  be  entitled  to  single  damages,  double 
or  treble  costs  follow  as  of  course  (fi).  In  ordinary  cases  the 
party  recovers  damages ;  those  damages  consisting  of  so  much 
for  the  damages  by  him  sustained,  and  so  much  for  his  costs ; 
the  costs  therefore  are  part  of  the  damages  (c),  and  consequently 
an  Act  of  Parliament,  by  giving  double  or  treble  damages,  im- 
pliedly gives  double  or  treble  costs  {d) , 

(»)  See  SoopeU  ▼.  Zeiffh,  6  DowL  (c)  See  ante,  p.  3. 

^i  6  L.  J.  (N.  S.),  C.  P.  268.  (0)  D$aoon  v.  MorrU,  2  B.  &  Aid, 

(*)  Byfotev.  F<rintel,l>yet,  169*.        898. 
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It  was  formerly  held  that  thk  right  to  double  or  trdde 
€08ti>  where  the  statute  ga^e  double  or  treble  damages,  was 
confined  to  those  cases  where  damages  were  reooyerable  at 
common  law  (a) ;  but  that  case  must  now  be  taken  with  the 
restrictions  put  upon  it  by  the  decisions  referred  to  in  the  first 
chapter  of  this  work. 

The  statutes  that  gave  double  or  treble  costs  were  very  nu- 
merous; but  by  statute  6  &  6  Vict.  c.  97,  s.  1,  it  is  enacted, 
'^  That  so  much  of  any  clause,  enactment,  or  provision  in  any 
Act  or  Acts  commonly  called  public  local  and  personal,  or  local 
and  personal,  or  in  any  Act  or  Acts  of  a  local  or  personal  nature, 
whereby  it  is  enacted  or  provided  that  either  double  or  treble 
costs,  or  any  other  than  the  usual  costs  between  party  and  party, 
shall  or  may  be  recovered,  shall  be  and  the  same  are  hereby 
repealed :  Provided  always,  that  in  lieu  thereof  the  usual  costs 
between  party  and  party  shall  and  may  be  recovered,  and  no 
more  ^^  (i).  And  by  section  2,  it  is  enacted,  ^'  That  so  much  of 
any  clause,  enactment,  or  provision  in  any  public  Act  or  Acts, 
not  local  or  personal,  whereby  it  is  enacted  or  provided  that 
either  double  or  treble  costs,  or  any  other  than  the  usual  costs 
between  party  and  party,  shall  or  may  be  recovered,  shall  be  and 
the  same  are  hereby  repealed :  Provided  always,  that  instead  of 
such  costs  the  party  or  parties  heretofore  entitled  under  any  such 
last-mentioned  Acts  to  such  double,  treble,  or  other  costs,  shall 
receive  such  full  and  reasonable  indemnity  as  to  all  oosts^ 
charges,  and  expenses  incurred  in  and  about  any  action,  suit, 
or  other  legal  proceeding,  as  shall  be  taxed  by  the  proper  officer 
in  that  behalf,  subject  to  be  reviewed  in  like  manner,  and  by  the 
same  authority,  as  any  other  taxation  of  costs  by  such  officer/' 

It  will  be  seen  that  the  above  statute  does  not  in  terms 
appear  to  include  cases  where  double  or  treble  costs  are  the 
result  of  a  statute  giving  double  or  treble  damages.  Those 
statutes  are  however  of  rare  occurrence ;  and,  moreover,  it  is 
only  where  a  statute  expressly  gives  double  or  treble  the  da- 

(a)  PUfold^a    cote,   10    Co.    Rep.  tnte,  see  Sameit  v.  Cox,  9  Q.  B.  Rep. 

115  b.  617 ;  Sichardt  v.  Sasto,  15  M.  &  W. 

(i)  As  to  what  are  acts  "of  a  local  244. 
and  penonal  nature/*  within  this  sta- 
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mageB  recovered  in  the  action  that  double  or  treble  costs 
follow;  and  the  rule  does  not  extend  to  those  statutes  which 
give  a  party  a  right  of  action  to  recover  double  or  treble  the 
amount  of  damage  actually  sustained  {a) . 

The  following  are  the  principal  public  statutes  still  in  force 
which  gave  double^  treble^  or  other  than  usual  costs^  and  by 
virtue  of  w£ich  the  parties  are  now  entitled  to  the  full  and 
reasonable  indemnity  as  to  all  oosts^  charges,  and  expenses 
mentioned  in  the  6  ft  6  Vict.  c.  97 : — 

7  Jac.  I.  c.  5,  and  21  Jac.  I.  c.  12,  s.  5,  giving  double  costs 
for  the  defendant  in  actions  against  constables  and  other 
parochial  and  municipal  officers  {b), 

11  Geo.  II.  c.  19  (for  securing  the  payment  of  rents,  and 
preventing  firauds  by  tenants),  s*  21,  giving  double  costs  for 
defendant  in  actions  of  trespass  or  on  the  case,  for  any  entry, 
distress,  or  seizure  under  that  Act;  and  s.  22  of  the  same  Act, 
giving  double  costs  to  defendants  in  actions  of  replevin  for  dis- 
tresses for  rent,  &c.  (c). 

43  Geo.  III.  c.  99,  s.  70,  giving  treble  costs  for  defendant  in 
actions  for  acts  done  connected  with  the  collection  of  the 

assessecL  taxes* 

1  Geo.  IV.  c.  87,  s.  6.  Double  costs  for  defendant  in  cer- 
tain actions  of  ejectment. 

6  Geo.  lY.  c.  50.  Double  costs  for  dafendant  in  suits  for 
anything  done  under  Jury  Act. 


(a)  CkarkOan  v.  Meeaheringham,  2 

M.&  W.  142 ;  6  DowL  313.  The  mode 

of  taxing  treble  costs  for  a  defendant^ 

where  the  plaintiff  snoceeds  on  some  is- 

"u>>  u  ifarst  to  oalcokte  the  defpndant'a 

■11^  costs,  then  treble  them,  and  then 

deduct  the  plamtiff's  costs  from  the 

•BKumt  so  trebled.     Wilson  ▼.  Sher 

^»»  NaiwgaHon  Company,  6  M.&  W. 

89;  8  L.  J.  (N.  S.),  Exch.  161,  S.  C. 

Q>)  These  proviskmsmclnded  actions 

"S^uist  justices  of  the  peace,  bat  they 

^▼e  been  so  far  repealed,  by  the  11  k 

^V\ct.c.44.iK>tioediK)#^,Chap.  XXIL 

Under  these  statutes  of  Jamiss  a  certifi- 


cate of  the  Judge  appears  to  be  neces- 
sary to  entitle  the  defendant  to  full 
costs.    Pewny  y.  Slade,  7  Scott,  484; 

7  Dowl.  440. 

(c)  The  6  &  7  Will.  4,  c  71,  s.  83, 
which  empowers  the  owner  of  a  tithe 
rent-charge  to  distrain  for  arrears  and 
*'  otherwise  to  act  and  demean  himself 
in  relation  thereto^  as  any  landlord  may 
for  arrears  of  rent^"  does  not  entiUe 
him  to  the  ftill  costs  now  substituted 
for  the  double  costs  given  by  this  sta- 
tute in  replevin.     Neumham  v.  Sever, 

8  C.  B.  660;  7  D,  &  L.  263,  S.  a 
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7  ft  8  Greo.  IV.  oc.  29^  30.  Costs  between  attornejr  and 
dient  for  defendants  under  these  statutes^  for  consolidating 
laws  relating  to  larceny  and  malicious  injuries  (a). 

7  ft  8  Geo.  lY.  c.  53,  s.  115.  Treble  costsfor  defiendaat  in 
actions  against  officers  of  excise. 

10  Geo.  IV.  c.  44  (for  improving  the  Metropolitan  Police), 
s.  41,  and  the  2  &  3  Vict.  c.  71  (for  regulating  the  Police 
Courts  in  the  metropolis),  s.  53,  give  costs  between  attomey 
and  client  to  successful  defendants  in  actions  brought  against 
them  for  anything  done  (or,  as  regards  the  latter  statute,  any- 
thing omitted  to  be  done)  in  pursuance  of  those  Acts. 

5  &  6  Will.  IV.  c.  50,  s.  109  (Highway  Act).  Costs  as 
between  attomey  and  client  to  defendants  in  actions  for  any- 
thing done  in  pursuance  of  or  under  the  authority  of  the  Act. 

5  &  6  Will.  IV.  c.  76,  8. 133  (Municipal  Corporations).  Full 
costs  as  between  attomey  and  client  to  defendants  in  actiona 
for  anything  done  in  pursuance  of  that  Act  (6). 

5  &  6  Will.  IV.  c.  83,  s.  8.  Treble  costs  to  patentee  in 
second  action  for  infiringement  of  patent. 

1  &  2  Vict.  c.  110,  s.  110.  Treble  costs  for  defendant  in 
actions  against  officers,  &c.,  under  Insolvent  Debtors  Act. 

If  an  action,  which  is  within  the  scope  of  any  one  of  these 
statutes,  is  brought  against  seyeral  defendants,  and  one  of 
them  obtains  a  verdtet,  he  is.  entitled  to  the  full  costs,  although 
the  plaintiff  obtains  a  verdict  against  the  others  {c). 

No  suggestion  on  the  record  is  necessary  to  entitle  a  party 
to  the  fuU  and  reasonable  indemnity  given  by  the  5  &  6  Vict, 
c.  97,  nor  was  it  necessary  under  the  Acts  above  mentioned  {d) . 
And  although  an  opinion  was  expressed  in  one  case  that  there 
should  be  some  authoritative  document  on  which  the  Master 
should  act  in  taxing  the  full  costs,  by  rule  of  Court  or  other- 

(a)    See    theee    provuionfl    notioed  (e)  HaU  ▼.  Smith,  2  Bing.  267;  9 

more  ftdly,  pott.  Chapter  XXII.  Moore,  477,  8.C, 

(h)  ThU  statute  ertandf  to  Mtioiii  of  (<{)  Jfoftm-fy  ▼.  l^^forton^  7  M.  &  W. 

replevin  brought  against  Justices  to  540;  9  DowL  234;   10  L.  J.  (K.  S.X 

try  the  validity  of  a  distress  for  bo-  Exch.  172;  FbUa^  v.  Seaton,  1  Ttont, 

rough  rates.  Jones  v.  Johnson,  6  Exch.  210;  and  see  Wells  v.  Ody,  2  C.  M. 

188t&  a,2  L.M.&P.  177;  20  L.  J.  &  R.  184;  Fosbrooke  v.  MoU,  1  M. 

(N.  8.),  M.  C.  169.  W.  206. 
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"wiae  (a)^  it  seems  that  if  it  appears  to  the  Master^  either  by  the 
admission  of  the  parties  or  by  affidavit,  that  the  action  is 
hrought  in  respect  of  a  matter  within  either  of  the  statutes 
giving  the  extra  costs,  that  is  sufficient  authority  for  him  to 
tax  the  costs  accordingly  {b) . 

It  may  be  observed,  that  in  the  case  of  several  defendants 
the  ri^t  of  any  one  of  them  to  extra  costs  by  virtue  of  either 
of  these  statates  is  not  taken  away,  although  the  Judge  has 
certified  nnder  the  3  &  4  Will.  IV.  c.  42,  s.  32  (c),  that  there 
was  a  reasonable  cause  for  making  him  a  defendant  {d), 

Notwitiistanding  the  uniformity  with  respect  to  the  amount 
of  extra  costs,  introduced  by  the  statute  5  &  6  Yict.  c.  97, 
some  statutes  passed  subsequently  to  it  provide  for  the  pay- 
ment of  double  costs  and  costs  as  between  attorney  and  client. 
The  statute  8  &  9  Vict.  c.  100,  gives  double  costs  to  suc- 
oeBsfbl  defendants  in  actions  for  anything  done  under  that 
Act  for  the  regulation  of  the  care  and  treatment  of  lunatics. 

The  Small  Debts  Act,  9  &  10  Vict.  c.  95,  s.  129,  enacts, 
that  if  a  verdict  shall  not  be  found  for  the  plaintiff  in  an  action 
in  the  superior  Courts  which  ought  to  have  been  brought  in 
the  County  Court,  ^^  the  defendant  shall  be  entitled  to  his 
costs  as  between  attorney  and  client,^'  unless  the  Judge  shall 
certify  on  the  back  of  the  record  that  the  action  was  fit  to  be 
brought  in  such  superior  Court,  The  tases  in  which  a  de- 
fendant is  entitled  to  costs  under  this  section  will  be  seen  by 
referring  to  that  portion  of  the  work  in  which  the  plaintiff's 
right  to  costs  under  this  Act  is  discussed  (e). 

The  statute  (11  &  12  Yict.  c.  44)  for  the  protection  of 
Justices  from  v^Latious  actions  gives  the  defendant,  in  certain 
cftaes,  full  costs  between  attorney  and  client.  This  statute 
^  be  folly  noticed  hereafter  (/). 

The  Bankrupt  Act,  12  &  13  Vict.  c.  106  (adopting  the  lan- 
guage of  the  5  &  6  Vict.  c.  97),  enacts  (sect.  159),  that  if  in 

(a)  See  obeervalioiu  of  Police,  B.,  in  (<Q   Hwnphrey  ▼.  WodehouM  and 

MabvrUf  V.  TUierton,  supra.  Others,  1  Bing.  N.  C.  606;  1  Soott» 

{h)  See  obeervations  ci  hard  Abin^er,  895,  S.  C. 

C.  B.,  in  Farman  v.  Dawes,  11  M.  &  (e)  See  ante.  Chapter  IX. 

W-  730;  1  D.  A;  L.  299,  8.  C.  (J)  See  j?<m<,  Chapter  XXII. 

(o)  See  aaUe,  Chapter  VII. 
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an  action  brought  against  any  person  for  anything  done  in 
pursuance  of  that  Act^  "  there  be  a  yerdict  for  the  defendant, 
or  if  the  plaintiff  shall  be  nonsuited,  or  discontinue  his  adaon 
or  suit  after  appearance  thereto,  or  if  upon  demurrer  judgment 
shall  be  given  against  the  plaintiff,  the  defendant  shall  receive 
such  full  and  reasonable  indemnity,  as  to  all  costs,  charges, 
and  expenses  incurred  in  and  about  any  such  action,  as  shall 
be  taxed  by  the  proper  officer  in  that  behalf,  subject  to  be 
reviewed  in  like  manner  and  by  the  same  authority  as  any 
other  taxation  of  costs  by  such  officer/^ 

The  Passengers  Act,  1852,  (15  &  16  Vict,  c  44,)  for 
amending  and  consolidating  the  laws  relating  to  the  car- 
riage of  passengers  by  sea,  enacts  (sect.  81),  that  if  in  any 
action  brought  against  any  person  for  anything  done  in  pur- 
suance of  or  under  the  authority  of  that  Act,  "  a  verdict  shall 
be  found  for  such  defendant,  or  if  the  plaintiff  in  such  action 
or  suit  shall  become  nonsuited,  or  suffer  a  discontinuance  of 
such  action,  or  if  upon  any  demurrer  in  such  action,  judgment 
shall  be  given  for  the  defendant  thereon,  then  and  in  any  of 
the  cases  aforesaid  such  defendant  shall  and  may  recover  foil 
costs  of  suit  as  between  solicitor  and  client,  and  shall  have 
such  remedy  for  recovering  the  same  as  any  defendant  may 
have  for  his  costs  in  any  other  case  by  law/^ 

The  15  &  16  Vict.  c.  54  (to  facilitate  and  arrange  proceed- 
ings in  the  County  Courts),  enacts  (sect.  6),  that  in  case  the 
plaintiff,  in  any  action  brought  against  any  person  for  anything 
done  in  pursuance  of  that  Act,  or  of  any  other  Act  relating  to 
County  Courts,  '^  shall  have  a  verdict  pass  against  him,  be 
nonsuit,  or  discontinue  the  action  or  suit,  the  defendant  shall 
in  any  of  the  said  cases  be  allowed  foil  costs  as  between 
attorney  and  client.'' 

There  is  a  similar  dause  in  the  LcHidon  (City)  Small  Debts 
Extension  Act,  1852  (a). 

If  the  defendant  pays  money  into  Court,  and  the  plaintiff 
replies  damages  uUrOj  and  the  issue  is  found  for  the  defend- 
ant, the  latter  is,  it  seems,  not  entitled  to  the  large  amount  of 
costs  under  the  above  statutes,  but  only  to  the  ordinary  costs  (b). 

(a)  15  Vict,  c  Ixxvii.  b.  119. 
(h)  ffandcock  V.  Foulkes,  9  M.  «k  W.  431 ;  1  Dowl.  N.  S.  668,  S.  C. 
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CHAPTER  XIV. 

OF   ENFORCING   THE   STATUTES   TAKING  AWAY   OR  GIVING 
COSTS^   BT   ENTERING   A   SUGGESTION. 

In  maay  cases,  where  tlie  plaintiff  is  disentitled  to  any  costs, 
or  on  the  other  hand,  where  a  defendant  is  entitled  to  a  par- 
ticular class  or  amount  of  costs,  under  the  provisionB  of  one  or 
other  of  the  statutes  mentioned  in  the  preceding  chapters,  the 
&cts  which  entitle  or  disentitle  the  party,  appear  upon  the 
record;  but  in,  perhaps,  a  more  numerous  class  of  cases,  it  is 
obvious  that  those  &cts  do  not  appear.   For  example,  a  plaintiff 
who  in  an  action  of  trespass,  or  trespass  on  the  case,  recovers 
less  than  40^.  damages,  wi^out  a  certificate  from  the  Judge, 
isy  under  the  8  &  4  Vict.  c.  24,  not  entitled  to  costs ;  and  as 
the  record  would  show  the  form  of  action  and  the  amount 
recovered  to  be  within  that  statute,  the  ofBicer  of  the  court 
would  not  tax  the  plaintiff  his  costs.   In  that  case  the  plaintiff 
would  primd  facie  be  disallowed  his  costs,  and  it  would  lie 
upon  him  to  show  that  the  case  was  within  the  exception  of *the 
statute  refisrred  to,  if  in  fact  it  were  so  {a).   So,  if  the  Judge  in 
au  action  not  within  the  8  &  4  Vict,  has  granted  a  certificate 
under  the  statute  of  EUzabeth  to  deprive  the  plaintiff  of  more 
costs  than  damages,  no  further  proceeding  is  necessary;  the 
<^6rtificate  indorsed  on  the  record  sufficiently  showing  that  the 
^aintiff  ia  not  entitled  to  more  costs  than  damages.     On  the 
other  hand,  before  the  18  &  14  Vict.  c.  61,  a  plaintiff  who,  in 
«&  action  founded  on  contract,  obtained  a  verdict  for  less  than 
^l;  or  in  an  action  founded  on  tort,  obtained  a  verdict  for  less 
than  5/.,  was  primd  facie  entitled  to  costs,  although  the  facts 
iiught  have  brought  the  case  within  the  Small  Debts  Act, 
9  &  10  VicL  c.  95,  because  there  was  nothing  on  the  record 
to  diQ!^  the  existence  of  those  fieu^s,  which,  by  the  operation  of 
the  statute,  disentitled  the  pla^tiff  to  costs.     So  also,  before 

« 

(a)  See  ante,  pp.  131, 182. 
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the  1  ft  2  Vict.  c.  110^  where  a  defendaBt  was  arrested  and 
hdd  to  bail  for  a  larger  sum  than  the  plaintiff  snbseqaeiitly 
reooyered  by  verdict,  it  was  necessary,  in  order  to  entitle 
the  defendant  to  costs  under  the  statute  43  Geo.  III.  c.  46^ 
s.  8,  to  show  the  facts  on  the  record  (a).  Again,  under  '^  the 
London  (City)  Small  Debts  Extension  Act,  1852^'  (&),  in  order 
to  deprive  the  plaintiff  of  costs  in  certain  actions  where  the 
plaintiff  recovers  a  sum  between  20/.  and  50/.,  the  &ct  must 
be  legally  averred  [c) . 

The  general  rule  is,  that  whenever  the  Statute  of  Gloucester^ 
which  gives  a  successful  plaintiff  his  costs  of  suit,  is  departed 
fix>m,  some  reason  for  that  departure  must  appear  by  a  svff^ 
gesiian  on  the  record,  in  order  to  reconcile  the  contradiction 
that  would  otherwise  appear  on  its  face,  and  also  that  the 
other  party  may  have  an  opportunity  of  traversing  it;  but 
when  the  alteration  sought  to  be  made  is  merely  one  which 
increases  or  diminishes  the  amount  of  the  plaintiff's  costs^ 
such  a  course  is  unnecessary  (although  in  some  of  the  old 
cases  it  was  held  otherwise),  for  the  Master  ascertains  the 
amount  on  taxation  (d). 

Where,  however,  the  statute  depriving  the  party  of  costs,  is 
general  in  its  operation,  it  is  of  course  cognizable,  and  forma 
paft  of  the  general  existing  law  as  fiilly  as  the  Statute  of  Glou- 
cester, which  gives  costs.  Thus  Lord  Denman's  Act  {e) 
applies  to  aU  actions  of  trespass  and  tresspass  on  the  case ;  and 
therefore,  as  already  stated,  where  a  plaintiff  in  those  actions 
recovers  less  than  40^.  no  suggestion  is  necessary  to  deprive 
the  plaintiff  of  costs  (/),  for  there  is  no  contradiction  on  the 
record,  there  being  no  statute  to  give  costs  in  such  cases.  On 
the  other  hand,  where  a  statute  takes  away  costs  in  certain 
actions  brought  against  persons  filling  particular  offices  (^), 

(a)  See  SioketU  v.  Noble,  3  Ezch.  642;  andsee  JFaiftmY.  QmUer,  U M. 

R«p.  621.  &  W.  767 ;  and  011^,  p.  186. 

(*)  15  Tict  c.  IxrviL  (e)  8  &4  Vict,  c  24,  mUe,  Ch.  VHI. 

(e)  See  the  obnnratioiui  on  tlus  rta-  (/)  See  Bowyer  ▼.  Cooit,  4  C.B.  286; 

tate,  amis,  p.  162.  16  L.  J.,  C.  P.  177;  4  D.  &  L.  816, 5.  C. 

(<0  Per  JParke,  B.,  in  JBrooker  y.  (^)  See  poet,  as  to  actiooB  by  and 

Cooper,  8  Exch.  Rep.  116;  and  in  i^;ainffc  partiea  loed  in   a  particokr 

Maberljf  ▼.    TitUrUm,  7  U.  k  W,  eharactcr. 
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tlien  the  office  or  character  of  the  defendant  does  not  (in 
general  at  least)  appear  on  the  record^  and  in  that  case  a 
suggestion  is  necessary  to  show  that  the  defendant  is  a  person 
protected  by  the  statute. 

Where  therefore  a  party^  either  plaintiff  or  defendant^  seeks 
to  shift  the  burthen  of  costs,  the  mind  of  the  Court  must  be 
informed  of  the  facts.  This  is  done  (where  no  other  mode  is 
expressly  given  by  statute)  by  entering  a  suggestion  on  the 
roD,  of  the  facts  relied  upon,  and  the  Court  has  no  power  by 
rule  to  order  the  payment  or  non-payment  of  the  costs  (a). 

This  proceeding  by  suggestion  has  been  more  than  once 
incidentally  alluded  to  in  the  previous  parte  of  the  work.  Its 
mode  and  effect  form  the  subject  of  the  present  chapter. 

In  order  to  enter  a  suggestion  on  the  roU,  the  party  seek- 
ing to  do  so  must  apply  to  the  Court  for  a  rule  to  show  cause 
why  the  plaintiff  (supposing  the  application  to  be  by  the  de- 
fendant) should  not  bring  the  postea  into  Court  and  carry  in 
the  roll,  so  that  the  defendant  may  enter  a  su^;e8tion  thereon. 
Although  there  is  no  rule  laid  down  as  to  the  time  within 
which  the  motion  for  the  suggestion  must  be  made,  it  should 
be  made  as  promptly  as  possible  after  verdict  or  interlocutory 
judgment  (as  the  case  may  be),  and  in  general  before  final 
judgment  {p) .  The  reason  why  it  cannot  in  general  be  made 
after  final  judgment  is,  that  the  coste  form  part  of  the  judg- 
ment. It  would,  therefore,  be  absurd  to  ask  to  enter  a  sug- 
gestion to  deprive  the  plaintiff  of  coste  for  which  it  appears  on 
the  record  he  has  abready  got  judgment  (c). 

The  Court  has,  however,  permitted  a  suggestion  to  be  en- 
tered to  deprive  the  plaintiff  of  coste  after  final  judgment  and 
writ  of  execution  issued,  where  it  appeared  that  the  defendant 
could  not  apply  sooner,  a  Judge  at  chambers  having'  refused 
to  interfere  («Q.     Where  a  trial  takes  place  in  vacation,  the 

(a)  See  Sanson  v.  Price,  2  Exch.  (e)  Per  Lord  Ahinger  in  Oodeon  ▼. 

B^.  838 ;  17  L.  J.  (K.  S.),  Exch.  205.  Llosfd,  4  Dowl.  156. 

{h)  See  JTatcham  ▼.  Cook,  2  M.  &  (<Q  King  y.  JSrle,  5  Dowl.  595 ;  and 

SeL  863;  Calvert  v.  Sverard,  5  Id.  nee  Bond  Y.Sailey,S  Id.808j  Qodion 

510 ;  M*QiU  v.  MUton,  19  L.  J.,  C.  P.  v.  Idojfd,  4  Id.  158. 
823. 
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application  to  enter  a  suggestion  may  be  made  in  the  follov- 
ing  term ;  and  the  name  rale  applies  to  the  case  tried  before 
the  sheriff  under  a  writ  of  trial,  although  no  apfdication  was 
made  to^the  sheriff  to  stay  the  judgment  and  execntioii  under 
the  8  &  4  Will.  IV.  c.  4£t,  s.  18  (a). 

Where  the  Judge  at  a  trial  in  vacation,  in  pursoanoe  of  the 
1  Will.  IV.  c.  7,  orders  execution  within  a  limited  time,  and 
judgment  is  thereupon  entered  up  and  execution  is  issued,  the 
defendant  is  not  precluded  from  applying,  at  the  commence- 
ment of  the  next  term,  to  enter  a  suggestion  (6).  Where, 
however,  an  entire  term  was  allowed  to  pass,  it  was  held 
that  a  motion  in  the  next  term  was  too  late,  although  it 
appeared  the  parties  were  in  negodation  respecting  the 
costs  (c). 

If  the  application  be  made  after  final  judgment,  the  motion 
must  be  framed  to  set  aside  the  judgment  on  payment  at  oosta, 
and  then  to  enter  the  suggestion;  because  it  would  be  incon- 
sistent if  the  su^estion  were  entered  while  the  judgment  for 
costs  stands  good  {d). 

But  where  the  plaintiff  recovered  a  verdict  for  9/.  2s.  Id., 
on  a  writ  of  trial  before  the  under  sheriff,  who  upon  applica- 
tion refused  to  stay  the  proceedings  to  enable  the  defendant  to 
apply  for  a  suggestion  to  deprive  the  plaintiff  ol  costs  under 
the  9  &  10  Vict.  c.  95,  s.  129  (the  13  &  14  Vict  c.  61,  which 
renders  a  suggestion  unnecessary  not  having  then  passed),  and 
judgment  having  been  signed  and  execution  issued,  the  Court 
granted  a  rule  to  enter  a  suggestion  to  deprive  the  plaintiff  of 
costs,  which  rule  was  afterwards  made  absolute  without  a  pre- 
vious motion  to  set  aside  the  judgment,  and  the  Court  after- 
wards made  a  rule  absolute  to  set  aside  the  judgment  and  exe- 
cution, and  for  the  plaintiff  to  refund  the  money  paid  to  tiie 
sheriff  under  the  execution  (e) ;  and  it  is  not  necessary  to 
move  to  set  aside  the  judgment  where  merely  the  judgment 

(a)  Johnton  ▼.  BeaU,  5  H.  &  W.  276 ;  868. 

8  L.  J.  (N.  S.),  Ezch.  255,  8,  C,  (d)  8oame$r,  Cooper,  8  Ezdi.  lUp. 

(h)  SaddleyY.  OUver,  1  Gr.  ft  Meei.  88;  18  L.  J.  (N.  S.),  Exd».  38,  8,  C. 

219 ;  1  DowL  5d8,  8,  C.  (e)  Read  v.  Bk^ney,  8  C.  B.  551; 

(e)  mppeehy  v.  Xayi^,  4  B.  &  C.  19  L.  J.  (N.  S.),  C  P.  110. 
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paper  has  h&ea  signed,  and  the  judgment  has  not  been  com- 
pleted, or  the  Master's  allocatur  obtained  (a). 

The  application  must  be  in  most  cases  sapported  by  affidavit, 
clearly  and  distinctly  showing  that  the  case  is  within  tl^  oper- 
ation of  the  particular  statute  relied  upon  (A) ;  and  a  variety 
of  other  cased  on  the  original  County  Court  Act  illustrate 
this  rule,  although  a  suggestion  is  now  no  longer  necessary  in 
the  cases  to  which  they  refer.  The  facts  necessaiy  to  be  veri- 
fied by  affidavit,  therefore,  depend  upon  the  language  of 
such  statute.  It  may  be  made  by  a  stranger  who  is  not  shown 
to  be  connected  with,  or  to  have  any  peculiar  means  of  know- 
ledge, either  of  the  facts  of  the  suit  or  of  the  parties  to  it  (c). 
A  previous  application  to  a  Judge  at  chambers  does  not  pre- 
vent a  party  from  afterwards  applying  to  the  Court  upon  the 
same  or  upon  amended  affidavits  {d) .  So,  if,  upon  an  applica- 
tion to  the  Court,  the  affidavits  are  technically  defective,  the 
Court  will  discharge  the  rule,  and  the  application  cannot,  it 
seems,  be  renewed  on  amended  affidavits  (e). 

If  the  defendant  has  misled  the  plaintiff  (as  by  inducing 
him  to  believe  that  his  residence  was  elsewhere  than  it  really 
was),  he  will  hot  be  permitted  to  show  the  fact  in  order  to 
enable  him  to  enter  a  suggestion  on  the  roll  to  deprive  the 
plaintiff  of  costs.  Thus  where,  at  the  time  the  debt  for  which 
the  action  was  brought,  was  contracted,  the  plaintiff  asked  the 
defendant  where  he  resided,  and  was  told  by  him  that  he  re- 
sided at  No.  4,  Manchester-buildings,  in  consequence  of  which 
the  goods  were  sent  there,  and  repeated  conversations  were  had 
with  the  defendant  there,  in  none  of  which  did  he  give  the 
plaintiff  any  reason  to  think  that  he  had  any  other  residence, 
,  ^  he  appeared  to  the  writ  by  that  description,  and  made  no 
opposition  to  it  until  after  trial  and  verdict,  it  was  held,  on 
motion  to  enter  a  su^estion  under  a  then  existing  Court  of 

(«)  Solneton  v.  Sees,  19  L.  J.  (N.  807 ;  19  L.  J.  (N.  S.),  Exch.  168, 8.  C. 

S),  Q. B.  146.  (d)  Peterson  v.  Davie,  6  C.  B.  285. 

Q)  Johnson  y.  Ward,  7  C.  B.  Rep.  (e)  Hand  ▼.  Darnels,  1  L.  H.  &  P. 

^  J  18  L.  J.  (N.  S.),  C.  P.  256 ;  Swr-  424;  bnt  eee  Parry  y.  Dads,  Id. 424; 

»%«v.^Km,  Id.1006.  Lloyd  v.  Gregortf,  19  L.  J.,  Exch. 

(c)  Walker  v.  FnmeU,  4  Exch.  B«p.  288,  contra. 
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Bequests  Act^  that  the  defendant  was  precluded  firom  aihoiring 
that  in  point  of  fact  he  resided  elsewhere  (a). 

So  also^  where  the  plaintiff  in  the  prog;re88  of  the  suit  a][^lied 
to  have  the  case  tried  before  the  sheriff,  and  the  defendant 
resisted  the  appUcation,  the  summons  was  dismissed,  the 
defendant  consenting  that  the  taxation  of  costs  should  be  on 
the  higher  scale,  if  a  verdict  were  found  for  the  plaintiff;  on 
verdict  for  the  plaintiff,  the  defendant  was  not  permitted  to 
enter  a  suggestion  on  the  ground  that  the  case  was  within  the 
9  &  10  Vict.  c.  95  (*). 

Where  the  facts  necessaiy  to  be  established  in  order  to  entitle 
the  party  to  enter  a  suggestion  are  contradicted  or  disputed  by 
the  opposite  party  on  showing  cause  against  the  rule,  the  Court 
will  not  decide  the  disputed  questions  on  affidavits,  but  will 
allow  the  suggestion  to  be  entered,  leaving  the  question  of  fiict 
to  be  raised  by  a  traverse  of  the  suggestion  (c).  But  where, 
on  a  motion  to  enter  a  suggestion  (under  the  9  &  10  Vict.  c. 
95)  to  deprive  the  plaintiff  of  costs,  on  the  ground  that  the 
place  where  the  contract  was  entered  into,  was  within  the  juris- 
diction of  a  County  Court  within  which  the  defendant  resided, 
the  defendant  alone  swore  to  a  conversation  in'  the  course  of 
which  he  alleged  the  contract  to  have  been  made,  without 
showing  that  any  other  person  was  present  who  could  depose 
to  the  fact ;  and  the  plaintiff  denied  the  contract  having  been 
then  made,  and  alleged  that  it  was  entered  into  at  a  different 
time  and  place ;  the  Court  refused  to  permit  a  suggestion  to  be 
entered,  because  in  that  case  no  witnesses  could  have  been  called 
to  speak  to  the  facts  on  a  traverse  of  the  suggestion,  and  it 
would  therefore  be  useless  to  permit  the  suggestion  to  have 
been  entered  merely  with  a  view  to  having  the  doubt  settled 
by  a  jury  (rf). 

Where  the  defendant's  affidavit,  on  a  motion  under  the  same 

(a)  SoiOrfT.  JV«ioea%4D.&L.6S2.  v.  Cture^,  19  L.  J.,  Exch.  283;  LewU 

(6)  OoaUng  y.  Conder,  19  L.  J.,  Q.  v.  For9yth,  6  Exch.  904;  20  L.  J.  (N. 

6.  828 ;  1  L.  M.  &  P.  820.  S.),  Exch.  26,  8.  C. 

(e)  See  NoUoth  v.  Crook,  19  L.  J.  (d)  Caterer  v.  Dean,  1  L.  M.  AP. 


(N.  S.),  Q.  B.  185;  1  L.  M.  &  P.  87;       88;  19 L.  J.,  Q.  B.  826,  &  C;  and 
Mills  ▼.  Best,  19  L.  J.  (N.  S.),  Q.  B.      obeervations  on  thU  case  in  IGUs,  v. 
828  ;  1  L.  M.  &  P.  48,  8.  C;  Sroad      Best,  19  L.  J.,  Q.  B.  828. 
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statute^  stated  that  tlie  plaintiff  recovered  '^  a  verdict  for  10/. 
and  no  more^  on  an  I  O  V"  ''  and  that  the  cause  of  action 
wholly  arose"  within  the  jurisdiction  of  the  County  Court 
within  which  the  defendant  dwelt^  and  the  affidavits  of  the 
plaintiff  and  his  wife^  in  answer^  stated  that  the  verdict  was 
recovered  ''  in  respect  of  an  item  of  10/.  for  money  lent,*'  and 
they  showed  that  the  sum  of  10/.  had  heen  lent  to  the  defend- 
ant out  of  the  jurisdiction;  it  was  held  that  the  suggestion 
must  be  entered^  as  it  was  quite  consistent  with  the  plaintiff's 
affidavits^  that  the  I  O  U^  which  was  a  material  part  of  the 
cause  of  action^  add  which  for  aught  that  appeared  was  the 
plaintiff's  sole  evidence^  was  given  within  the  jurisdiction, 
although  the  money  was  lent  out  of  it  (a) ;  and  in  general,  if 
the  party  makes  out  a  primd  facte  case,  leave  to  enter  a  sug- 
gestion will  be  granted  (&).  If  the  rule  for  bringing  in  the 
postea  for  the  purpose  of  entering  the  su^estion  be  made  ab- 
solute, the  defendant  then  draws  the  su^estion  according  to 
the  facts,  and  it  is  entered  upon  the  roll  by  the  officer  of  the 
Court.  This  suggestion  may  be  traversed  by  the  plaintiff  (c) 
or  it  may  be  demurred  to  if  the  facts  are  insufficiently  stated 
in  point  of  law  {d).  If  traversed,  the  question  of  fact  must 
be  tried  by  a  jury;  and  if  the  defendant  succeeds  he  is  enti- 
tled to  the  costs  of  the  traverse  or  demurrer,  as  the  case  may 
be(e). 

With  regard  to  the  effect  of  a  suggestion  to  deprive  the 
phiintiff  of  costs  in  cases  where  there  were  several  issues,  and 
one  or  more  of  those  issues  had  been  found  for  the  defendant, 
the  case  of  Jenks  and  another  v.  Taylor  (/)  requires  to  be 
noticed.  That  was  an  action  of  assumpsit  for  goods  sold  and 
delivered.  Pleas — 1st,  as  to  1/.  15^.,  payment  into  Court ; 
2ndly,  as  to  12^.,  a  ^et-off.  The  replication  as  to  the  first  plea 
alleged  damages  tUtra  and  denied  the  set-off.     At  the  trial, 

(a)   MUls  y.  Best,  1  L.  M.  &  P.  reviewing  the  previous  authoritiee. 
Pnct.  Cas.  43;  15 1/.  J.,  Q.  B.  328,  S.C,  (d)  Bartlett  v.  Peniland,  1 B.  &  Ad. 

(&)  See  Walker  v.  JTaU,  4  Exch.  704. 
Kep.  493;  see,  however,  JTir&yv.JSnkritr-  (e)  Eickmcm  v.  CoUey,  2  Strange^ 

MM,  1  L.M.  &  P.  864;  Sand  v.  Darnels,  1120 ;  Watson  v.  QuiUer,  supra. 
R  420.  (/)  1  M.  &  W.  678. 

(e)  WaisonY,QmUer,llU.SLW,760, 


104  Law  of  CoHs, 

before  the  sheriff^  the  plaintiff  had  a  y^dict  on  the  fibrst  iflsae 
for  17^. ;  the  defendant  had  a  Terdict  on  the  second  issue.  On 
the  part  of  the  defendant  an  application  was  made  to  the  Court 
by  his  counsel  for  a  rule  to  enter  a  suggestion  on  the  roU  tode* 
prive  the  plaintiff  of  costs,  on  the  ground  that  the  action  ought^ 
under  the  Birmingham  Court  of  Requests  Act,  47  Geo.  III. 
c.  14,  to  have  been  brought  in  the  inferior  Court;  he  sought 
also  to  haTe  the  defendant's  oosts  of  the  second  issue  taxed  for 
him,  but  the  Court  said,  that  if  the  defendant  was  desirous  of 
keeping  the  casein  the  superior  Court  for  one  purpose  he  must 
do  so  for  all,  and  if  he  took  it  away  he  must  take  it  with  all 
its  legal  consequences.    The  rule  nisi  fw  the  suggestion  was 
granted,  but  it  is  not  important  to  notice  that  further;  the  12th 
section  of  the  statute  authorized  certain  debts  to  be  sued  for  in 
the  Birmingham  Court  of  Bequests,  and  the  17th  section  de- 
prives tiie  plaintiff  in  such  cases  of  costs  if  he  sues  in  any  other 
Court.    Although  that  statute  is  repealed  by  the  general  Act 
9  &  10  Vict.  c.  96,  the  question  remains  whether  a  defendant 
is  bound  to  relinquish  his  claim  to  costs  of  issues  found  finr 
him  if  he  deprives  the  plaintiff  of  his  oosts  by  means  of  a  sag- 
gestion  under  any  statute  enabling  him  to  do  so.     The  Court 
of  Exchequer,  it  will  be  seen  from  the  above  case,  held  that  he 
was.    It  is  not  easy,  however,  to  understand  what  the  Comt 
meant  by  keeping  the  case  in  the  superior  Court  or  taking  it 
away;   at  any  rate,  the  language  attributed  to  the  Court  is 
inaccurate,  fSoHr  Hie  defendant  did  not  literally  or  substantially 
seek  to  take  the  case  away  firom  the  superior  Court,  he  only 
sought  to  have  such  a  judgment  in  that  Court  as  by  lawhe  waa 
entitled  to  have.     The  suggestion  is  merely  a  statement  upon 
the  record  of  one  portion  of  the  facts  upon  which  the  judgment 
of  the  Court  is  to  proceed;  until  that  statement  appears^  die 
state  of  facts  for  the  Court  to  pronounce  judgment  upon,  is  not 
complete;  but  being  completed  by  the  suggestion,  the  question 
arises  as  to  what  Judgment  the  Court  is  to  pronounce.      Now 
the  Court  is  to  give  judgment  in  favour  of  the  plaintiff  for  the 
damages  he  has  recovered ;  there  is  nothing  to  prevent  that, 
but  it  is  not  to  give  him  judgment  for  costs.     The  Court  of 
Bequests  Act,  upon  the  state  of  facts  suggested,  took  away 
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liis  right  to  than;  but  that  Act  did  not  interfere  with  the 
defendant's  right  to  costs  of  issues  found  for  him ;  he  had  that 
right  under  the  statute  of  4  Jac.  I.  c.  3^  as  has  fDrmerly  been 
shown,  and  therefore  it  would  seem  to  have  been  error  on  the 
record  if  they  were  not  awarded  to  him.  This  view  does 
not  seem  to  have  been  presented  in  the  argument,  but  it  will 
probably  be  worthy  of  consideration  if  the  Courts  be  required 
to  act  upon  the  judgment  in  the  case  referred  to. 


CHAPTER  XV. 

COSTS   IN   FARTICUXiAB  ACTIONS. 
COSTS   IN   ACTIONS   OF  EJECTMENT. 

The  action  of  ejectione  firman  was  one  in  which  the  plainti£f 
reooyered  damages,  and  was  consequently  entitled  to  judgment 
for  costs  under  the  statute  of  Gloucei^ter,  and  the  defendant 
was  entitled  to  judgment  for  his  costs  under  the  statute 
4  Jac.  I.  c.  3.  In  many  cases,  however,  the  parties  became 
entitled  to  and  recovered  their  costs,  otherwise  than  under 
these  statutes.  This  arose  from  the  peculiarity  (^  the  action 
of  ejectment,  in  which  the  plaintiff  hitherto  was  almost  always 
a  fictitious  person,  and  consequentiy  judgment  against  him  for 
the  costs  would  have  been  useless.  The  original  defendant, 
that  is  the  casual  ejector,  being  also  a  fictitious  person,  a 
judgment  against  him  for  costs  would  have  been  equally  use- 
less ;  again,  where  a  plaintiff  was  nonsuited  because  the  de- 
fendant did  not  confess  lease,  entry,  and  ouster,  q£  which  the 
effect  was  that  the  plaintiff  recovered  possession  and  his  costs, 
he  could  not  recover  the  latter  under  the  stat.  4  Jac.  I.  c.  3^ 
for  there  was  no  judgment  against  the  real  defendant,  and 
consequentiy  no  judgment  for  costs.  In  these  cases  they 
were  recovered  under  the  consent  rule.  The  provisions  of  the 
Common  Law  Procedure  Act,  1852  (a),  render  it  unnecessary 

(a)  15  &  16  Vict.  c.  76. 

o  2 
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to  dkcuBS  the  nature  of  the  prooeedings  heretofore  adopted  in 
ejectment  for  the  recovery  of  costs. 

By  that  Act  the  forms  of  proceeding  in  the  action  of  eject- 
ment are  in  effect  aboUahed,  and  a  new  mode  of  procedure  is 
substituted^  in  which  the  party  bringing  the  action  is  called 
the  claimant.      The  principal  alteration  which  our  subject  re- 
quires us  to  notice  is^  that  the  action  of  ejectment  is  no  longer 
one  in  which  damages  are  recoTcred^  and  therefore  the  statute 
of  Gloucester  cannot  operate  to  give  the  claimant  his  costs; 
and  as  the  consent  rule  is  abolished^  both  claimant  and  de- 
fendant   are  deprived  of   that    mode  of  recovering    costs. 
The  firamers  of  the  Common  Law  Procedure  Act  evidently  in- 
tended to  include  in  the  Act  itself  all  necessary  provisions  as 
to  costs,  and  did  not  contemplate  that  costs  in  the  new  action 
should  be  recovered  under  any  other  statute;  but  in  one  case 
the  Act  omits  any  provision  for  the  recovery  by  a  defendant  of 
his  costs^  namely^  where  the  claimant  is  nonsuited  (a).    The 
Judges^  however^  by  the  29th  of  the  Pleading  Rules  of  Hilary 
Term^  1853,  have  supplied  the  omission;  for  that  rule  pro- 
vides^ that  if  a  plaintiff  in  ejectment  be  nonsuited  at  the  trial, 
the  defendant  shall  be  entitled  to  judgment  for  his  costs  of 
suit.     We  shall  now  proceed  to  examine  the  provisions  of  the 
Common  Law  Procedure  Act^  1852^  for  giving  costs  to  plain- 
tiflb  and  defendants. 

The  first  thing  to  be  observed  is^  that  if  no  appearance  be 
entered  in  the  action^  so  that  the  claimant  obtains  judgment 
for  non-appearance  {b),  the  Act  does  not  give  the  claimant 
any  right  to  judgment  for  costs;  it  (no  doubt  intentionally) 
leaves  him  to  recover  them  in  the  action  for  mesne  profits  as 
heretofore. 

If  an  appearance  be  entered^  the  cause  at  once  goes  to 
trial,  without  any  pleadings  (c) ;  but  if  a  sole  defendant  re- 
pents before  trials  and  determines  not  to  carry  on  the  defence^ 
he  may  confess  the  action  as  to  the  whole  or  part,  by  giving 
a  certain  notice  to  the  claimant  and  thereupon  the  latter  may 

(a)  Seot.  188.  (&)  Sect  177.  {c)  Sect.  178. 
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sign  judgment  for  the  whole  or  part  of  the  premises,  (as  the  no- 
tice may  be)^  and  in  such  judgment  is  included  a  judgment  for 
his  costs  {a) .  So  also,  ''  in  case  one  of  several  defendants,  who 
defends  separately  for  a  portion  of  the  property  for  which  the 
other  defendant  or  defendants  do  not  defend/'  if  he  confesses 
the  claimant's  title  to  sudi  portion,  the  claimant  may  ''sign 
judgment  and  issue  execution  for  the  recovery  of  possession  of 
such  portion  of  the  property,  and  for  the  costs  oceasioned  by 
the  defence  relating  to  the  same,  and  the  action  may  proceed 
as  to  the  residue  "  {b) .  So  again,  if  one  of  several  defendants 
^ho  defends  separately  in  respect  of  property  for  which  other 
defendants  also  defend,  confesses  the  claimant's  title,  the  latter 
''may  sign  judgment  against  such  defendant  for  the  costs  oc- 
casioned by  such  defence,  and  may  proceed  in  the  action 
against  the  other  defendants  to  judgment  and  execution'"  (c).^ 

If  the  defendants,  however,  do  not  interfere  by  confessing 
the  whole  action,  it  goes  to  trial,  and  if  the  claimant  have  a 
verdict,  he  is  entitled  to  judgment,  which  judgment  will  be 
for  costs  as  well  as  to  recov^  possession  {(t).  But,  if  the 
daimant's  title  shall  have  expired  between  the  service  of  the 
writ  and  the  trial,  the  judgment  for  the  claimant  will  be  for 
costs  only  (a) . 

"  If  the  claimant  appears,  and  the  defendant  does  not  ap- 
pear," at  the  trial,  ''the  claimant  shall  be  entitled  to  recover 
as  heretofore,  without  any  proof  of  his  title,''  and  in  this 
case  the  defendant  is  taken  to  have  admitted  the  claimant's 
title,  and  the  verdict  is  entered  for  the  latter,  without  pro- 
ducing any  evidence,  and  he  is  entitled  to  judgment  for  his 
costs  of  suit,  as  in  other  cases  (/). 

Ihe  death  of  a  claimant  or  defendant  does  not  abate  the 
action  of  ejectment ;  and  if  a  sole  claimant  die  pending  the 
action,  dther  before  or  after  the  trial,  his  legal  representative, 
on  obtaining  leave  of  the  Court  or  a  Judge,  may  enter  a 
Buggestion  of  the  death,  and  that  he  is  such  legal  repre- 

(«)  Sect.  208.  (e)  Sect.  181. 

(*)  Sect.  204.  (/)  Rules  of  Practice,  Hilary  Term, 

(c)  Sect  205.  1853,  Rule   114 ;   Plea^ng  Rules  of 

W  Sect  185.  Hilary  Term,  1853,  Rule  30. 
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sentative.  If  tlus  suggestion  be  entered  before  trial,  its  tmtb. 
is  to  be  tried  at  the  trial,  together  with  the  title  of  the  de- 
ceased claimant,  the  effect  of  which  is  simply  that  the  facts 
alleged  in  the  suggestion  are  a  step  in  the  tide  of  the  new 
claimant,  the  representative,  and  the  claimant  or  defendant^ 
whichever  succeeds,  is  entitled  to  judgment  for  his  costs  (a). 
If  the  suggestion  be  entered  after  the  trial,  and  before  execu- 
tion execu1;ed  by  delivery  of  possession,  and  the  defendant  de^ 
nies  the  truth  of  it,  the  truth  of  the  suggestion  is  to  be  tried, 
and  the  party  for  whom  the  verdict  is  found  is  entitled  to 
judgment  for  his  costs  (a).  The  Act  makes  no  express  pro- 
vision in  these  cases  for  the  costs  of  trying  the  title;  but 
where  the  suggestion  is  tried  together  with  the  title,  the  costs 
of  trying  the  title  will  no  doubt  be  included  in  the  costs  on  the 
'  judgment,  if  the  claimant  succeeds. .  Whether  the  claimant  will 
be  entitled  to  them  where  he  succeeds  on  the  question  of  title, 
and  the  defendant  succeeds  on  the  suggestion  only,  is  un- 
certain. In  the  first  place,  it  seems  doubtM  whether  there 
are  to  be  separate  findings  on  the  suggestion  and  on  the  ques- 
tion of  title;  if  there  be  (as  probably  there  must),  and  the 
question  of  title  is  found  against  the  defendant,  but  the 
suggestion  is  found  to  be  untrue,  it  may  perhaps  be  held  that 
the  defendant  is  not  entitled  to  costs  applicable  to  the  question 
of  title  solely;  but  there  seems  to  be  no  provision  for  any 
judgment  whatever  in  favour  of  the  new  claimant  in  such  a 
case,  or  for  giving  him  costs,  and  therefore  it  would  seem  that 
he  cannot  have  the  costs  of  the  trial  of  the  question  of  title. 

If  the  claimant  were  to  bring  a  new  ejectment  instead  of 
making  himself  a  party  to  the  one  already  brought,  and  were 
to  prove  the  deceased  person's  title,  but  fidl  to  prove  his  cha- 
racter of  representative,  he  could  clearly  have  no  right  to  re- 
cover the  costs  of  proving  that  title ;  and  if  the  true  view  of  the 
statute  be  to  place  him  in  the  same  situation  substantially  where 
he  enters  the  suggestion,  there  seems  no  reason  for  giving  him 
costs  of  proving  a  title  which  it  turns  out  he  had  no  right  to 
set  up,  and  consequently  was  a  mere  volunteer  in  undertaking 

(a)  Sect.  194. 
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the  proof  o£  It  is  not  like  the  case  of  an  iasue  found  for  the 
jJaJTitiff  in  an  ordinary  action^  for  there  it  is  the  act  of  the  de- 
fendant to  raise  or  join  in  that  issue,  but  here  the  defendant 
doea  nothing  but  traverse  the  suggestion,  and  if  it  had  been 
thought  right  to  give  the  claimant  costs  of  trying  the  question 
of  tiUe  in  such  a  case,  there  would  have  probably  been  some 
provision  requiring  the  defendant  to  declare  whether  he  still 
disputed  the  deceased  person's  title;  he  might,  l^ore  trial, 
if  the  deceased  person  had  survived,  have  confessed  the  action 
and  thereby  confessed  his  title;  but  there  is  no  provision 
for  his  confessing  that  title  in  favour  of  one  /*lMTniTig  to  be 
representative,  when  he  does  not  mean  to  confess  the  titie  of 
the  representative  himself. 

Where  the  suggestion  is  entered  after  the  trial,  and  the  new 
claimant  fails,  there  seems  no  reason  for  giving  the  defendant 
any  of  the  former  costs  of  the  suit;  the  suggestion  has  occa- 
sioned none  of  those  costs  to  be  incurred,  and  therefore  it  would 
seem  that  the  defendant  can  only  be  entitled  to  costs  from  the 
time  of  the  application  to  enter  the  suggestion.  If  the  new 
claimant  succeeds,  he  is  only  entitled  to  the  costs  of  the  sug- 
gestion (a) .  There  are  similar  provisions  appUcable  to  cases 
whare  the  deceased  claimant  is  not  the  sole  claimant  [b). 

There  are  also  provisions  applicable  to  the  case  of  a  defend- 
ant Qst  defendants,  or  all  the  defendants  dying  (c),  but  the 
cxdy  one  we  need  notice  is,  that  if  a  sole  defendant  or  all  the 
defendants  die  after  verdict,  the  claimant  is  entitled  to  judg- 
ment as  if  the  death  had  not  taken  place,  and  he  may  proceed 
to  execution  fen*  recovery  of  possession,  but  not  to  execution 
for  his  costs.  He  must  proceed  to  recover  them  in  the  same 
▼ay  as  upon  any  other  judgment  for  money,  against  the  legal 
^resentative  of  the  deceased  defendant  or  defendants  {d); 
Bamdy,  by  writ  of  revivor  or  action. 

Where  the  defendant  obtains  judgment  after  the  claimant 
has  made  default  in  proceeding  to  trial,  having  been  served 
^th  notice  to  do  so,  he  is  entitled  to  judgment  for  his  costs  (c) . 

(«)  Sect  ld4.  {d)  Sect.  197. 

(*)  Secta.  191, 192, 198.  (e)  Sect.  202. 

(c)  Secte.  195, 19^  198, 199. 
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Where  the  plaintifF  is  nonsuited  at  tlie  trial,  tlie  defendant 
is  entitled  to  judgment  for  lus  costs,  as  has  already  becai 
shown,  ante,  p.  196. 

If  the  verdict  be  for  the  defendant  or  any  defendant,  he  is 
entitled  to  judgment  for  his  costs  (a) . 

In  the  case  of  a  limited  defence  by  a  person  allying  himsdf 
or  herself  to  be  joint  tenant,  tenant  in  common,  or  copsroener 
with  the  claimant,  and  denying  an  actual  ouster,  the  statute 
expressly  entitles  the  claimant  to  judgment  and  costs  if  die 
joint  tenancy,  &c.,  be  negatived,  or  an  actual  ouster  shall  be 
found  to  have  taken  place,  and  it  in  like  manner  entitles  tiie 
defendant  to  judgment  and  costs  if  an  actual  ouster  is  not 
proved  (A). 

The  claimant  is  at  liberty  at  any  time  to  discontinue  his 
action  as  to  one  or  more  of  the  defendants,  by  giving  notice, 
and  thereupon  such  defendant  or  defendants  may  sign  judg- 
ment for  their  coats  (c). 

There  is  no  express  provision  for  giving  defendants  costs 
where  they  succeed  partially,  that  is,  where  they  succeed  as  to 
part  of  the  premises  for  which  they  defend.  Such  a  case  for- 
merly was  held  to  give  rise  to  a  divisible  issue  (d) ;  and  the 
defendant  had  a  verdict  in  respect  of  such  part  of  the  premises 
as  the  plaintiff  failed  to  recover,  and  was  entitled  to  his  costs; 
but  though  there  is  no  express  provision  giving  him  his  costs, 
there  seems  no  doubt  that,  as  the  finding  in  fiavour  of  the 
claimant  will  only  be  in  respect  of  that  part  of  the  premises  to 
which  he  is  found  to  have  proved  his  title,  there  must  be  a 
finding  for  the  defendant  as  to  the  residue,  and  that  such  a 
finding  is  within  the  186th  section  of  the  Act,  and  conse- 
quently that  under  that  section  the  defendant  wiQ  be  entitled 
to  judgment  and  his  costs.  In  such  a  case  the  claimant  will 
be  entitled  to  the  general  costs,  and  consequently  the  defend- 
ant's costs  must  be  taxed  as  the  costs  of  an  issue  (e). 

Where  thtire  were  several  defendants,  and  the  plaintiff  had  a 

(a)  Sect.  186.  4>  Dowl 602;  Doe d, Bownumy.Lemt, 

(6)  Sect.  189.  13M.&  W.  249;  and  ante,  ^41,et 

(o)  Sect.  200.  Mg. 

{d)  Do€  d,  ErrimgUm  v.  ErrinffUm,  (•)  AkU,  p.  86. 
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Terdict  against  them  all^  each  of  them  was  liable  for  the  entire 
ooBtB^  even  although  they  defended  severally  (a). 

The   reason  of  this  is  obvious   enough:    the  declaration 
alleged  a  joint  trespass  and  ejectment  by  all  the  defendants^ 
aad  that  allegation  the  defendant  was  obliged  by  the  con- 
sent role  to  admit.  The  only  question  at  the  trial  was  that 
of  title,  and  if  the  plaintiff  proved  his  title,  he  obtained  his 
verdict  against  all  the  defendants  against  whom  anything  was 
recovered,  without  having  to  prove  a  joint  trespass  and  eject- 
ment by  all,  that  beiQg  admitted  by  the  consent  rule,  and  so 
being  entitled  to  judgment  against  all,  each  was  liable  on  that 
judgment  for  the  whole  of  the  costs ;  but  the  effect  of  this  in 
some  cases  was  to  cause  great  hardship  and  injustice,  for  it 
might  happen  that  one  ejectment  was  brought  against  A.  and 
B.  for  properties  held  by  them  separately,  and  which  the  plain- 
tiff claimed  under  distinct  titles;  that  at  the  trial  the  plaintiff 
proved  his  title  to  both  properties,  and  recovered  and  had  judg- 
ment against  both  defendants  for  his  costs.  The  costs  of  proving 
the  plaintiff's  title  to  the  property  which  A.  defended  for,  might 
be  hundreds  of  pounds,  while  the  costs  of  proving  the  plain- 
tiff's title  to  that  which  B.  defended  for  might  be  a  mere  trifle, 
and  yet  the  whole  of  the  plaintiff's  costs  of  proving  both  titles 
were  taxed  in  one  sum,  and,  if  he  pleased,  the  plaintiff  might 
enforce  payment  of  the  whole  by  B.  alone,  by  executing  his 
^t  of  execution  upon  him.     The  monstrous  injustice  of  this 
is  apparent,  but  B,  could  not  help  himself;  it  was  at  the  plain- 
tiff's option  to  bring  an  ejectment  against  both  A.  and  B.,  and 
B.  was  obliged  either  to  abstain  firom  defending  for  that  which 
was  in  his  possession,  and  to  which  he  might  believe  himself 
to  have  a  title,  or  to  defend  at  the  risk  of  having  to  pay  the 
costs  not  only  of  trying  the  title  to  what  he  claimed,  but  also 
of  trying  the  title  to  Another  property,  with  which  he  had 
nothing  to  do.     There  seems  to  be  nothing  in  the  Common 
I^w  Procedure  Act  to  meet  this  case,  or  to  prevent  precisely 
the  same  injustice  from  being  now  done ;  and  without  a  statutory 
provision,  eithet  that  distinct  titles  shall  not  be  tried  in  the 

(a)  BuU.  N.  p.  836. 


202  Law  of  Costs. 

same  qectment^  or  that  Beparate  sums  for  ooBts  may  be  awarded 
by  the  judgment  against  separate  defendants,  it  is  not  easy  to 
see  how  it  can  be  prevented. 

K  several  defend  jointly,  and  sncoeed,  they  are  entitled  to 
costs ;  so  if  they  defend  severally,  and  succeed,  they  are  en- 
titled to  costs  by  the  words  of  the  statute  (a). 

Where,  in  ejectment  against  twelve  defendants,  they  de- 
fended jointly,  and  entered  into  a  joint  consent  rule  for  part 
of  the  premises  mentioned  in  the  declaration,  but  not  specify- 
ing particularly  what  part ;  and  at  the  assizes  two  of  the  de- 
fendants were  allowed,  by  order  of  the  Judge,  to  suffer  judg- 
ment by  default,  and  the  other  ten  defendants,  without  the 
consent  rule  being  altered,  drfended  for  certain  parts  of  the 
property  in  their  respective  occupations,  and  got  a  verdict :  it 
was  held  that  the  verdict  must  be  entered  generally  for  the 
plaintiff,  as  the  defendants  did  not  establish  a  right  to  any 
property  in  the  possession  of  the  twelve,  and  that  the  plaintiff 
was  entitled  to  the  general  costs  of  the  cause,  but  that  the  ten 
defendants  were  entitled  to  their  costs  of  defending  fcxr  die 
part  of  the  property  as  to  which  they  succeeded,  to  be  deducted 
from  the  plaintiff's  costs  (&). 

In  the  above  case,  the  ten  defendants  might  probably  have 
been  entitled  to  the  verdict,  and  the  general  costs,  if  they  bad 
not  entered  into  the  consent  rule  jointly  with  the  two  defend- 
ants who  were  in  possession  of  what  the  plaintiff  did  recover; 
and  this  shows  the  importance  in  ejectments  under  the  new 
Act  of  having  it  well  considered,  in  the  case  of  several  defend- 
ants, whether  to  appear  and  defend  jointly  for  the  prcqperty 
in  question,  or  separately  for  separate  portions  of  it. 

There  are  some  provisions  introduced  into  the  statute,  with 
regard  to  costs  in  certain  actions  of  cgectment,  brought  by 
landlords  against  tenants,  which  are  in  substance  the  same  as 
those  contained  in  the  statute  4  G^o.  II.  c.  28. 

On  a  recovery  in  ejectment  by  a  landlord  or  lessor  on  aright 
of  re-entry  for  nonpayment  of  half  a  year's  rent,  the  lessor 
recovers  judgment  and  execution,  in  the  same  manner  as  if  the 

(a)  Sect.  186.  (h)  Doe  d.  SifMan  ▼.  Bnghe*,  4  Dowl.  412. 
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rent  in  arrear  Iiad  been  legally  demanded^  and  a  re-entry 
made  {a).  Applying  the  provisions  already  considered  to  this 
case,  the  plaintiff  wonld  be  entitled  to  costs  if  the  judgment 
is  on  a  verdict,  or  by  confession,  but  not  perhaps  if  on  non- 
appearance (b). 

If  the  defendant  permits  '^  judgment  to  be  had  and  recovered 
on  stich  trial  in  ejectment,  and  execution  to  be  executed 
thereon^  without  paying  the  rent  and  arrears,  together  with 
fuU  costs,  and  without  proceeding  for  relief  in  equity  within 
six  months  after  such  execution  executed,'^  he  is  barred  and 
foreclosed  £rom  all  relief  or  remedy  in  law  or  equity,  otherwise 
than  by  error  for  reversal  of  the  judgment  in  case  the  same 
shall  be  erroneous;  ''and  if  on  such  ejectment,  a  verdict 
shall  pass  for  the  defendant,  or  the  claimant  shall  be  nonsuited 
therein,  then,  in  every  such  case  such  defendant  shall  have 
and  recover  his  costs^'  (c) . 

In  all  actions  of  ejectment  at  the  suit  of  a  landlord  against 
a  tenant,  if  it  appears  on  the  trial  that  the  tendant  had  due 
notice  of  trial,  whether  the  defendant  appears  on  the  trial  or 
not,  the  jury  may  give  a  verdict  for  the  mesne  profits  ;  and  in 
such  case  the  landlord  shall  have  judgment  not  only  for  the 
recovery  of  possession  and  costs,  but  also  for  such  mesne 
profits  (rf). 

In  actions  of  ejectment  by  landlord  against  tenant,  for 
holding  over  after  the  expiration  or  determination  of  the  ten- 
ancy by  notice  to  quit,  the  tenant  may  by  summons  or  rule  be 
called  upon  to  show  cause  why  he  should  not  enter  into  a  re- 
cognizance by  himself  and  two  suffident  sureties  in  a  reason- 
able sum  conditioned  to  pay  the  costs  and  damages,  which 
shall  be  recovered  by  the  claimants  in  the  action;  and  in  case 
>Qch  order  is  made  absolute,  but  is  not  complied  with,  the 

o  See  Sect.  210.  execated  (sect.  210).    The  leisee,  his 

See  cmte,  p.  196.  assij^ee,  Ac.  proceeding  in  equity  oul- 

(<')  Sect  210.   The  rights  of  mort-  not  have  an  iijunctioiu  without  pay- 

S^fSoes  not  in  poeseasion  are  saved  on  ment  into  court  of  rent  and  the  taxed 

pajing  all  rent  in  arrear  and  aU  cotU  costs  of  the  snit.     (Sect.  211.) 
■>^  damages,  &c.  within  six  months  ((Q  Sect.  214. 

>fter  judgment  obtained  and  execution 
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lessor  or  landlord  may  sign  judgment  for  recovery  of  posses- 
sion and  costs  of  suit  (a). 

Under  the  corresponding  section  of  the  statute  1  Geo.  IV. 
c.  87,  (s.  1),  the  Master  settled  the  reasonable  amount  of  costs 
for  which  the  security  should  be  given  (&).  The  amount 
usually  required  in  the  Queen's  Bench  was  40/.  for  costs. 

It  may  be  mentioned,  that  if  a  landlord  proceeded  under 
the  above  section  of  the  I  Greo.  IV.  c.  87,  and  the  tenant  found 
baQ  as  ordered,  and  the  landlord  upon  the  trial  was  nonsuited, 
or  a  verdict  passed  against  him  upon  the  merits  of  the  case, 
the  6th  section  of  the  same  statute  entitled  the  tenant  to 
double  costs,  for  which,  however,  the  5  &  6  Vict.  c.  97,  s.  2(c), 
substituted  "  such  fiill  and  reasonable  indemnity  as  to  all  coats, 
charges,  and  expenses''  in  the  action,  as  should  be  taxed  by 
the  Master.  There  is  no  such  provision  in  the  Common  Law 
Procedure  Act,  and  therefore  the  defendant's  right  to  costs 
rests  on  the  general  provisions  with  regard  to  costs  in  eject- 
ment, already  noticed  (d). 

There  are  some  cases  in  which  by  this  statute  the  defendant 
in  an  action  of  ejectment  may  stay  the  proceedings  by  payment 
of  a  sum  of  money,  and  the  costs  of  the  action.  These  are 
where  the  action  is  brought  either  by  a  landlord  on  a  claim  of 
re-entry  for  nonpayment  of  rent,  or  by  a  mortgagee  on  non- 
payment of  the  mortgage  money. 

With  respect  to  the  former,  it  enacts,  that  if  the  tenant  shall, 
before  the  trial  of  the  ejectment,  pay  or  tender  to  the  lessor  or 
landlord,  or  his  attorney,  or  pay  into  the  court  all  the  rent 
and  arrears,  together  with  the  costs,  then  all  further  proceed- 
ings shall  cease  {e) . 

With  regard  to  mortgagees  it  is  enacted,  that  when  an  eject- 
ment is  brought  by  a  mortgagee,  his  heirs,  &c.,  for  the  reco- 
very of  the  possession  of  any  mortgaged  lands,  tenements  and 
hereditaments,  and  no  suit  shall  be  then  depending  in  any 
Court  of  Equity  in  England,  for  the  foreclosing  or  redeeming 


(a)  Sect.  218.  (d)  Ante,  p.  196. 

(5)  Doe  d,  Levi  v.  jRoe,  6  C.  B.  272.  («)  Sect  212,  re-enactmg  the  4  Geo. 

(e)  See  ante,  chap.  XIII.  II.  c.  28»  g.  4. 
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of  such  mortgaged  premises^  if  the  person  having  a  right  to 
redeem,  the  same^  and  who  shall  appear  and  become  the  defend- 
aot  in  the  action^  shall  at  any  time  pending  such  action^  pay 
"to  the  mortgagee^  or  in  case  of  his  refusal  bring  into  Courts 
all  the  principal  moneys^  and  interest  due  on  the  mortgage^ 
and  also  all  such  costs  as  have  been  expended  in  any  suit  at 
law  or  in  equity  upon  such  mortgage^  (to  be  computed  by  the 
Courts  or  proper  officer  appointed  for  that  purpose)^  the  same 
shall  be  deemed  and  taken  to  be  a  fuU  satisfaction  and  dis- 
charge of  the  mortgage^  and  the  Court  shall  discharge  the 
mortgagor  of  and  from  the  same  accordingly^  and  compel  a  re- 
couyeyance  (a).    The  Act  is  not  to  extend  to  any  case  where 
the  ^on  agiinst  whon.  the  redemption  is  prayi  shaU  ixurist 
either  that  the  party  praying  a  redemption  has  not  a  right  to 
redeem^  or  that  the  premises  are  chargeable  with  other  sums 
than  what  appear  on  the  face  of  the  mortgage^  or  are  admitted 
by  the  other  side^  nor  to  any  case  where  the  right  of  redemp- 
tion in  any  cause  or  suit  shall  be  controverted  or  questioned 
by  or  between  different  defendants  in  the  same  cause  or  suit  (b) . 
The  plaintiff  in  ejectment  may,  under  certain  drcumstanoes, 
be  called  on  to  give  security  for  costs ;  and  the  cases  on  this 
point,  although  decided  before  the  Procedure  Act,  are  appli- 
cable to  the  new  form  of  action. 

If  the  plaintiff  be  an  infant,  the  Court  will  stay  proceedings 
till  security  is  given  for  costs  (c).  These  were  cases,  however, 
in  which  the  plaintiff  was  nominal,  and  the  lessor  of  the  plain- 
tiff an  in&nt. 

If,  after  failure  in  one  ejectment,  a  second  ejectment  be  in 
substance  brought  to  try  the  same  title,  it  is  a  rule  of  course 
to  stay  the  proceedings  until  the  costs  of  the  former  ejectment 
have  been  paid  {d).  It  is  not  necessary,  to  come  within  this 
role,  that  the  suit  should  be  between  the  same  parties  (e), 

(a)  Sect.  219,  re-enacting  7  Geo.  II.  Hon,  1  T.  R.  491. 
c  20, 1. 1.  (cQ  Per  Lord  Kenton,  C.  J.,  Keens 

(h)  Sect.  220,  re-enacting  7  Geo.  II.  d.  Angel  t.  Jn^/el,  6  T.  R.  740 ;   and 

c  20,  8. 8.  see  Tidd's  Practice,  9th  edit.  p.  1232. 

(e)  Anon.,  1  VTils.  180 ;  Thros^mor-  (a)  See  Doe  d.  Ducheee  o/HamiUon 

ton  r.  Smith,  2  Str.  982;  Doey.  Al-  y.  Satherlejf  2  Stra.  1152. 
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ThnB^  where  the  lessor  of  the  plaintiff  was  son  and  heir  of 
the  lessor  in  a  former  unsuccessful  action  of  ejectment^  and 
claimed  under  the  same  title  and  against  the  same  defendant, 
but  brought  his  action  for  different  premises^  the  Court 
stayed  the  proceedings  until  the  costs  of  the  first  action  were 
paid  (a). 

So,  although  the  defendants  be  different,  the  case  may  be 
within  therule ;  for  the  name  of  the  defendant  must  be  ne- 
cessarily different  upon  eyery  change  of  tenants  {b). 

Neither  does  it  signify  that  the  premises  sought  to  be  re- 
covered are  distinct,  and  in  a  different  county,  if  it  be  part  of 
the  same  estate,  and  the  parties  claim  under  the  same  title (c). 

Neith»  does  the  fact  of  the  party  who  was  defendant  in 
one  action,  being  the  plaintiff  in  the  other,  make  any  differ- 
ence {d). 

But  the  Court  will  not  stay  the  proceedings  in  an  ejectment 
until  the  costs  of  a  suit  in  equity,  brought  by  the  same  party 
for  the  recoTery  of  the  same  premises,  are  paid  (e). 

Nor  would  the  Court  compel  the  lessor  of  the  plaintiff  to 
give  security  for  the  costs  of  the  second  ^ectment,  where  the 
lessor  of  the  plaintiff  had  abandoned  the  former  action  at  the 
trial  (/) ;  but  the  Court  stayed  the  proceedings  in  a  second 
action  of  ejectment,  although  the  former  action  was  disconti- 
nued before  consent  rule  or  plea  (^). 

The  defendant  also,  upon  admission  to  defend  as  landlord, 
has  been  required,  in  some  cases,  to  give  security  for  costs,  as 
where  he  resided  abroad  {h) ;  and  although  the  Common  Lav 
Procedure  Act  only  mentions  the  filing  an  affidavit,  showing 


(a)  Doe  d.  HeigUey  t.  HairUmd, 
10  A.  4  B.  761 ;  Dw  d.  Browne,  v. 
Bather,  18  L.  J.  (N.  S.),  Q.  B.  2. 

(b)  Keenev. Angel,  GH.^n^O.  The 
case  of  Doe  d,  Taylor  v.  Harris,  4 
H.  &  By.  669,  was  oveiniled  by  Doe 
T.  Jffarland,  eupra, 

(c)  Keene  v.  Angel ;  Doe  d.  Bragfne 
T.  Bather,  eupra, 

(<Q  See  Tidd's Practice,  supra;  Doe 
d.  Beesy.  Thomas,  4  A.  &  E.  348; 


4  D.  A;  Bw  ld6;  Doe  d,  f^Kmas  v. 
ShadioeU,  7  Bowl  527. 

(e)  Doe  d.    Williams    ▼.    Wimdi, 
3  B.  &  Aid.  602. 

(/)  Doe  d.  Selhg  v.  Alston,  1  T. 
B.  491. 

(g)  Doe  d,  Dangdon  ▼.  XfOngdon, 
6  B.  &  AdoL  864;  2  N.  &  M.  848, 
S.  C. 

(h)  Doe  d.  Mndson  r,  Jameson,  4 
M.  &  B.  670. 
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that  he  is  in  possession  of  the  land^  either  by  himself  or  his 
tenant^  as  the  condition  on  which  a  perscm  not  named  in  the 
writ  may^  by  leave  of  the  Courts  be  admitted  to  defend^  still  it 
it  is  clear  that  such  leave  of  the  Court  may  be  granted  on 
terms  as  to  security  for  costs  or  otherwise. 

After  verdict^  the  Court  will  sometimes  order  the  costs  to 
be  paid  by  the  real  defendant^  although  not  a  party  to  the 
record;  for  he  will  not  be  permitted  to  put  a  mere  pauper 
into  possession^  merely  to  evade  the  cqsts  (a). 

Thus^  where  three  ejectments  were  brought  against  a  land- 
lord and  his  two  tenants^  and  the  landlord  obtained  a  rule  for 
the  consoUdation  of  the  three  actions^  and  that  the  ejectment 
against  one  of  the  tenants^  who  was  a  pauper^  should  abide 
the  event  of  the  ejectment  against  the  other^  and  that  action 
was  tried^  and  the  lessor  of  the  plaintiff  obtained  judgment^ 
and  took  possession  of  all  the  tenements^  the  Court  compelled 
the  landlord  to  pay  the  costs  of  that  ejectment  (A).  So,  also, 
where  the  premises  recovered  were  claimed  by  two  parish 
officers,  and  inhabitants  of  the  township  in  which  they  were 
situated,  and  the  defendant,  a  pauper,  had  been  put  into  pos- 
session by  them,  and  the  action  defended  at  the  expense  of 
the  inhabitants,  the  parish  officers  were  ordered  to  pay  the 
coats  (c). 

With  respect  to  the  mode  of  recovering  costs  in  the  action 
of  csjectment  it  will  be  seen  that  the  sections  of  the  Procedure 
A€t  already  cited,  expressly  give  the  power  to  issue  execution 
tot  them.  It  is  also  enacted,  that  "  it  shall  not  be  necessary 
before  issuing  execution  upon  any  judgment  under  the  autho- 
rity of  this  Act,  to  enter  the  proceedings  upon  any  roll,  but  an 
indpittxr  thereof  may  be  made  upon  piq>er,  shortly  describing 
the  natmre  of  the  judgment  according  to  the  practices  hereto* 
fare  used,  and  judgment  may  thereupon  be  signed,  and  costs 
taxed,  aud  execution  issued,  according  to  the  practice  hereto- 
fore used:  Provided  nevertheless,  that  the  proceedings  may 

(a)  Per  Lord   Tenterden,  C.    J^  (h)  Thurstout  v.  ShetOon,  10  B.  k 

Berkeley,  v.  Dimery,  10  B.  &  0. 118;  €.  110. 

and  aee  Tkwrst4>ui  v.  Nixon,  Id.  p.  (p)  Doe  d.  Mtteters  v.   Cfray,  10 

112.  B.  &  C.  615. 
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be  entered  upon  the  roll  whenever  the  same  may  become  neoes- 
Baryforthe  purpose  of  evidence,  or  of  bringing  error,  or  the 
like'' (a). 

And  **  upon  any  judgment  in  ejectment  for  recoveiy  of  pes- 
session  and  costs,  there  may  be  either  one  writ  or  separate 
writs  of  execution  for  the  recovery  of  possession  and  for  the 
costs,  at  the  election  of  the  claimant''  (&). 


CHAPTER  XVI. 

COSTS   IN    PARTICULAR  ACTIONS — {cOtUinued.) 


REPLEVIN. 


As  a  plaintiff  in  the  action  of  replevin  recovered  damages  at 
common  law  previous  to  the  Statute  of  Gloucester,  6  Edw.  I.  c. 
1,  he  by  that  statute  became  entitled  to  recover  his  costs;  but 
although  a  defendant  in  replerin  was  in  many  cases,  where  an 
avowry  or  cognizance  was  made  and  a  return  prayed,  an  actor, 
yet  he  could  not  recover  damages  at  common  law;  therefore, 
notwithstanding  judgment  might  be  given  in  his  favour,  the 
Statute  of  Gloucester  afforded  him  no  right  to  costs.  This 
was  in  a  great  measure  remedied  by  the  Statutes  7  Hen.  Vni. 
c.  4,  8.  3,  and  21  Hen.  YIII.  c.  19,  s.  3,  which  in  certain 
cases  therein  enumerated,  put  defendants  and  plaintiffs  in 
replevin  upon  the  same  footing  with  respect  to  damages  and 
costs. 

These  two  statutes  did  not  extend  to  all  actions  of  replevin 
but  only  to  certain  specified  cases.  There  were,  therefore, 
many  cases  not  within  either  statute,  and  many  questions 
arose  aa  to  whether  particular  cases  were  within  them  or  not. 
Those  cases  are  now  of  no  practical  importance,  so  feir  as  the 
defendant's  right  to  costs  is  concerned,  although  as  questions 
might  possibly  arise  whether  the  defendant  in  particular  actions 

(a)  Sect.  206.  Q>)  Sect  187. 
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of  replevin  ought  to  take  judgment  for  damages,  it  may  be 
useful  to  mention  tliat  they  will  be  found  in  Hullock  on  CoBts^ 
chap.  iy.  s.  1 ;  but  they  need  not  be  noticed  here.     It  has 
been  said  that  the  cases  on  the  above  statutes  of  Hen.  YIII. 
are  of  no  practical  importance  on  the  subject  of  costs^  and 
the  reason  is^  that  the  statutes  of  4  Jac  I.  c.  8  {a),  8  &  9 
WiU.  III.  c.  11  (*),  and  8  &  4  WiU.  TV.  c.  48,  s.  84  (c),  give 
the  defendant  an  indisputable  right  to  costs  whenever  judg- 
ment is  given  in  his  &vour  upon  verdict,  demurrer,  or  nonsuit, 
whatever  be  the  cause  for  which  the  distress  was  taken.     By 
the  first-mentioned  of  these  statutes,  a  defendant  obtaining 
judgment   upon  verdict  or   nonsuit  is  entitled  to  recover 
costs  in  every  species  of  action  wherein  the  plaintiff,  if  he  had 
prevailed,  might  have  recovered  them;   and  as  a  plaintiff  in 
replevin  might  have  recovered  damages  before  the  Statute  of 
Gloucester,  the  defendant  may  now  by  the  statute  4  Jac. 
I.  c.  3,  recover  costs  where  he  succeeds.     And  by  the  sta- 
tutes 8  &  9  Will.  III.  c.  11,  s.  2,  and  8  &  4  Will.  IV.  c.  48, 
8.  34,  costs  are  given  to  a  defendant  if  judgment  pass  for  him 
upon  any  demurrer  either  by  plaintiff  or  defendant. 

The  law  with  respect  to  costs  of  issues  in  replevin  is  in  every 
respect  the  same  as  in  other  actions  {d),  and  calls  for  no  parti- 
cular remark  {e). 

The  8  &  9  WiU.  III.  c.  11,  s.  1,  which  gave  costs  to  one  of 
several  defendants,  did  not  extend  to  actions  of  replevin  (/) ; 
but  this  was  remedied  by  the  8  &  4  WiU.  IV.  c.  42,  s.  82, 
which  includes  aU  personal  actions  {jg). 


(a)  See  amte,  p.  & 

(6)  See  wUe,  p.  18. 

(c)  See  amU,  pp.  18, 14. 

(<Q  See  wide.  Chapter  II. 

(«)  The  statute  of  Anne  ezpreaely 
indndai  plamtifft  in  replevin  (lee  ante, 
p.  19),  and  the  proyinons  of  the  Com- 
mon Law  Procedure  Act,  relatiTe  to 
double  pleading,  extend  to  actions  of 
lepleviii,  avowries  and  reoogpuzances 
being  eipressly  mentioned  in  ss.  83 
A  86.   The  76th  lection  of  the  lame 


statute,  directing  pleadings  to  betdcen 
distribotiyely  (see  amU,  p.  68),  seems 
to  include  actions  of  replevin.  The 
only  instance  in  which  actions  of  re- 
plevin are  expressly  exdnded  from  the 
provisions  of  that  statate,  relates  to 
thejdnder  of  different  causes  of  action 
(see  sect.  41). 

{/)  See  IngUY.  WbrdiworO,  1  W. 
Bla.  866. 

(^)  See  ante,  Chapter  VII.,  as  to 
costs  of  several  defendants. 
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Actions  of  replevin  weie  not  within  the  statute  14  Geo.  II, 
c.  17,  s.  1,  empowering  defendtntB  to  sign  judgment  as  in  case 
of  a  nonsuit,  but  that  statute,  to  fiur  as  relates  to  judgment  as 
in  case  of  a  nonsuit,  is  repealed  by  the  Common  Law  Fro* 
oedure  Aet  (a),  and  the  substituted  prooeedingB  apply  when 
issue  is  joined  in  any  cause  {b). 

It  may  be  menti<med  that  the  statute  17  Car.  II.  e  7,  as.  & 
&  3,  giyes  the  arowant  costs  where  the  value  of  the  distress  ia 
to  be  inquired  into;  but  as  the  other  statutes  are  sufficient  to 
give  these  costs,  this  Act  need  not  be  further  noticed :  indeed, 
the  costs  are  only  incidentally  mentioned  in  it. 

By  the  11  Geo.  II.  e.  19,  s.  22,  after  reciting  tliat  great  dif- 
ficulties often  arise  in  making  avowries  or  cognizanee  upon 
distresses  for  rent,  quit-rents,  reUefr,  heriots,  and  other  ser- 
vices, it  is  enacted,  **  That  it  shall  and  may  be  lawfiil  to  and 
for  all  defendants  in  replevin  to  avow  or  make  cognisance 
generally,  that  the  plaintiff  in  replevin,  or  other  tenant  of  the 
lands  or  tenements  whereon  such  distress  was  made,  enjoyed 
the  same  under  a  grant  or  demise,  at  audi  a  certain  t^^it, 
during  the  time  wherein  the  rent  distrained  tsa  aocnied^ 
which  rent  was  then,  and  still  remains  due,  or  that  the  place 
where  the  distress  was  taken  was  parcel  of  such  certain  toie- 
ments,  held  of  such  honour,  lordship,  or  mancMr,  for  which 
tenements  the  rent,  relief,  heriot,  (x  other  service  distrained 
for,  was  at  tiie  time  of  such  distress  and  still  remains  due; 
without  further  setting  forth  the  grant,  tenure,  demise,  or 
title  of  such  landlord  or  landlords,  lessw  or  lessors,  owner  or 
owners,  of  such  manors;  and  if  the  plaintiff  or  plaintiff  in 
such  action  shall  become  nonsuit,  discontinue  his,  her,  or  their 
action,  or  have  judgment  given  against  him,  her,  or  them,  the 
defendant  or  defendants  in  such  replevin  shall  recover  double 
costs  of  suit.'' 

The  last-mentioned  provision,  so  £eff  as  it  gives  double 
costs,  has  been  repealed  by  the  statute  .5  &  6  Vict.  c.  97, 
and  the  defendant  in  the  case  specified  is  only  entitled. 


(a)  See  16  &  16  Tict.  c  7S,  8. 100.       tion  is  termiiHited  beiftn  vcriict  hy 
(f>)  See  p6H,  «  Coets  where  the  ae-      the  acfc  of  tlie  Mtedwit." 
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under  the  second  section  of  tliat  Act,  to  '^receive  such  full 
and  reasonable  mdemnity  as  to  all  costs,  chaises,  and  ex- 
penses'' mcurred  in  and  about  the  suit,  as  shall  be  taxed  hj 
the  proper  officer  m  that  behalf  (a). 

It  may  be  mentioned  here,  that  replevin  is  within  sect.  183 
of  the  5  &  6  Will.  4,  c.  70  (the  Municipal  Corporation  Act), 
giving  fbll  costs  as  between  attorney  and  client  to  successful 
defendants  in  ''  all  addons''  brought  against  any  person  for 
anything  done  in  pursuance  of  this  Act,  although  in  replevin 
a  month's  notice  of  action  cannot  be  given,  as  required  by 
another  part  of  the  section  {b). 

If  the  defendant  pleads  in  abatement,  and  the  plaintiff  con- 
fesses the  plea^  the  defendant  is  not  entitled  to  costs.  Hius, 
where  the  plaintiff  declared  for  the  taking  of  his  cattle  in  a 
certain  place  called  B.,  and  the  defendant  pleaded  in  abate- 
ment, that  he  took  them  in  a  certain  place  called  C,  absque 
hoc,  quod  cepU  in  pr^sd,  loco  vocai.  B.  praut,  &c.  and  pro 
retumo  habendo  he  avows,  &c.  Hie  plaintiff  confessed  the 
caption  to  be  in  C,  and  thereupon  the  avowant  had  judg- 
ment that  the  writ  should  abate,  and  for  the  return  of  the 
cattle;  and  upon  application  by  the  avowant  for  his  costs, 
it  was  resolved  by  the  Court  that  he  should  not  have  costs ; 
^tor  the  statute  of  21  Hen.  YIII.  c.  19,  does  not  extend  to 
tiiis  case,  but  gives  costs  only  when  the  plaintiff  is  non- 
soited;  and  the  statute  of  7  Hen.  YIII.  c.  4,  gives  costs  only 
when  the  plaintiff  is  barred;  but  here  the  plaintiff  is  neither 
barred  nor  nonsuited,  but  the  writ  only  abates;  and  he  may 
have  a  new  writ,  and  is  not  put  to  his  second  deliverance  "  (e). 

Some  misconception  has  arisen  with  respect  to  this  case,  by 
supposing  that  the  plea  of  cepU  in  alio  loco  was  jdeaded  in  bar 
here^  as  it  generfdly  is  and  ought  to  be  (^ ;  whereas  this  can 
mily  place  the  action  of  rej^evin  on  the  same  footing  as  other 
actioBS  where  a  plea  in  abatement  is  confessed. 

It  may  be  observed  here,  that  the  proceedings  in  an  action 

(a)  See  ante,  p.  182.  (c)   SmUh  v.    Walgrav€,  Comyn's 

(5)  Janet  v.  Johmon,  6  Ezch.  183 ;  Bep.  122. 

20 L.  J.(N.  S.),M.C.169,  S,  C;  and  (<0  See  the  case  as  reported  in  2 

>ee  ante,  p.  184.  Lord  Baym.  788. 

p  2 
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on  a  replevin  bond  under  the  stat.  11  Greo.  II.  c.  19^  s.  2S, 
may  be  stayed  on  payment  of  the  penalty  and  costs  of  that 
action  without  the  payment  of  the  costs  in  the  replevin  suit, 
although  the  latter  greatly  exceed  the  penalty  {a) ;  and  on  the 
other  hand,  the  Court  will  stay  proceedings  in  an  actian 
against  the  sureties  on  the  bond,  on  payment  of  the  appraised 
value  of  the  goods  and  the  costs  of  the  action  of  replevin  (Jb). 


CHAPTEE  XVII. 


COSTS  IN  PAaTicuiAK  ACTIONS — {continued), 


COSTS  OF  ACTIONS   IN   QUAKE    IMPBDIT. 

Until  the  reign  of  King  William  lY.  neither  parly  was  en- 
titled to  costs  in  guare  impedit;  but  by  the  statute  4  &  5  Will. 
IV.  c.  39,  after  reciting  that ''  the  delay  and  expense  of  reoovor- 
ing  advowsons^  and  the  right  of  patronage  and  presentation  to 
ecclesiastical  benefices^  by  actions  of  quare  impedit ,  are  much 
increased  by  reason  of  the  defendants  in  such  actions  not  being 
liable  for  the  payment  of  costs,  and  the  true  patrons  are  thereby 
frequently  deterred  from  the  prosecution  of  their  just  rights; 
and  it  is  also  expedient  to  afford  further  protection  to  incom- 
bents  of  advowsons  from  vexatious  and  unfounded  proceedings 
to  disturb  them  in  the  enjoyment  thereof/'  it  is  enacted^  '^  That 
in  aU  writs  and  actions  of  quare  impedit  issued  or  brought  from 
and  after  the  passing  of  this  Act  in  England,  Wales,  or  Ire- 
land, where  a  verdict  shall  pass  or  be  given  for  the  plaintiff  or 
plaintifis  in  every  such  writ  or  action,  the  plaintiff  or  plaintifis 
in  every  such  writ  or  action,  in  addition  to  the  damages  to 
which  be  or  they  is  or  are  by  law  now  entitled,  shall  also  have 


(a)  BranmHmbe  v.  ScarlorougK,  6  (b)  HwU  v.  Eowttd,  2  Dowl.  568; 

Q.  B.  13.  mer9  v.  Lockwoad,  9  DowL  975. 
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jadgment  to  his  or  their  fiill  costs  and  chaises  against  the  de- 
fendant or  defendants  therein^  to  be  assessed^  taxed^  and  levied 
in  such  manner  and  form  as  costs  in  personal  actions  are  now 
by  law  assessed^  taxed^  and  levied;  and  where  in  any  such 
writ  or  action  the  plainti£F  or  plaintiffs  therein  shall  discon- 
tinne^  or  be  nonsuited^  or  a  verdict  shall  be  had  against  him  or 
them^  that  then  the  defendant  or  defendants  in  every  such  writ 
or  action  shall  have  judgment  to  recover  his  or  their  full  costs 
and  charges  against  the  plaintiff  or  plaintiffs  therein^  to  be 
assessed^  taxed^  and  levied  in  manner  as  aforesaid :  Provided 
always^  that  no  judgment  for  costs  shall  be  had  against  any 
archbishop^  bishop^  or  other  ecclesiastical  patron  or  incumbent^ 
if  the  Judge  who  shall  try  the  cause^  or  if  there  shall  be  no 
trial  by  a  jury^  the  Court  in  which  judgment  shall  be  given, 
shall  certify  that  such  archbishop,  bishop,  or  other  ecclesias- 
tical patron  or  incumbent  had  probable  cause  for  defending 
sach  action ;  but  in  no  case  where  the  defence  to  any  such 
action  shall  be  grounded  upon  a  presentation  or  presentations, 
collation  or  collations  previously  made  to  any  benefice,shall  such 
presentation  or  presentations,  collation  or  collations,  be  deemed 
or  considered  probable  cause  for  defending  such  action/' 

It  will  be  observed  that  this  statute  makes  no  provision  for 
costs  on  demurrer,  but  by  a  previous  statute,  3  &  4  Will.  IV. 
c.  42,  s.  34,  it  is  enacted,  that  where  judgment  shall  be  given 
either  for  or  against  a  plaintiff  or  demandant,  or  for  or  against 
a  defendant  or  tenant  upon  any  demurrer  joined  in  any  action 
whatever,  the  party  in  whose  favour  such  judgment  shall  be 
given  shall  have  judgment  to  recover  his  costs  in  that  behalf. 
This  enactment  applies  to  the  action  of  quare  impedit  {a). 

(a)  JBdwards  ▼.  The  Bishop  ofJSxeter,  6  Bing.  N.  C.  146. 
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CHAFFEE  XVIII. 
COSTS  IN  PARTICULAR  ACTIONS — {cofiiimied). 

ACTIONS  AND   PROCEEDINGS   RELATING  TO   PATENTS. 

"  The  Patent  Law  Amendment  Act,  1852"  (15  &  16  Vict,  c 
88, 8. 41),  enacts,  that  "  in  any  action  in  any  of  her  Majesty's 
superior  Courts  of  Record  at  Westmioster  or  in  Dublin,  for 
the  infiingement  of  letters  patent,  the  plaintiff  shall  deliver 
with  his  declaration  particulars  of  the  breaches  complained  of 
in  the  said  action;  and  the  defendant,  on  pleading  thereto, 
shall  deliver  with  his  pleas,  and  the  prosecutor  in  any  proceed- 
ings by  scire  facias  to  repeal  Letters  Patent  shall  deliver  with 
his  declaration,  particulars  of  any  objections  on  which  he  means 
to  rely  at  the  trial  in  support  of  the  pleas  in  the  said  action, 
or  of  the  suggestions  of  the  said  declaration  in  the  proceedings 
by  scire  facias  respectively ;  and  at  the  trial  of  such  action  or 
proceeding  by  scire  facias  no  evidence  shall  be  allowed  to  be 
given  in  support  of  an  alleged  infiruigement,  or  of  any  objection 
impeaching  the  validity  of  such  letters  patent,  which  shall  not 
be  contained  in  the  particulars  delivered  as  aforesaid :  Provided 
always,  that  the  place  or  places  at  or  in  which  and  in  what 
manner  the  invention  is  alleged  to  have  been  used  or  published 
prior  to  the  date  of  the  letters  patent  shall  be  stated  in  such 
particulars/' 

And  section  48  enacts,  that  ''in  taxing  the  costs  in  any  action 
in  any  of  her  Majesty's  superior  Courts  in  Westminster  or  in 
Dublin,  commenced  after  the  passing  of  this  Act^  for  iufnTigipg 
letters  patent,  regard  shall  be  had  to  the  particulars  delivered 
in  such  action ;  and  the  plaintiff  and  defendant  respectively 
shall  not  be  allowed  any  costs  in  respect  of  any  particular, 
unless  certified  by  the  Judge  before  whom  the  trial  was  had  to 
have  been  proved  by  such  plaintiff  or  defendant  respectively, 
without  regard  to  the  general  costs  of  the  cause  (a)  ;  audit 
shall  be  lawful  for  the  Judge  before  whom  any  such  action  shall 

(a)  This  provifflon  does  not  pnt  ob-  costs  of  the  costs  of  an  oljection  if  he 

jections  on  the  same  footing  in  respect  fkils  npon  it,  it  does  not  give  the  other 

of  costs  as  issues;  for  though  it  de-  party  the  costs  incuired  in  meeting 

prives  the  party  entitled  to  the  general  it. 
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be  triSi  to  certify  on  the  record  that  the  ralidity  of  the  let- 
ters patent  in  the  declaration  mentioned  came  in  question; 
and  the  record^  with  such  certificate^  being  gxyen  in  evidence  (a) 
m  any  soit  or  addon  for  infringing  the  said  letters  patent, 
or  in  any  proceeding  by  scire  facias  to  repeal  the  letters  patenl^ 
tJiaU  entitle  the  ptaintifp  in  any  such  suit  or  action^  or  the  de* 
fendani  in  such  proceeding  by  scire  facias  on  obtaining  a 
decree^  decxetfd  order,  or  final  judgment  to  his  full  costs, 
diarges  and  expenses,  taxed  as  between  attorney  and  client^ 
unless  the  Judge  making  such  decree  or  order,  or  the  Judge 
trying  such  action  or  proceedings  shall  certify  that  the  plaintiff 
or  defendant  respectiyely  ought  not  to  have  such  full  costs  (6).'^ 


(a)  This  leeiiifl  to  make  goch  a  Be- 
oord  evidence  although  it  is  inier  aliot. 
TJnIeaB  it  does  so  tlie  provision  can  only 
opotte  where  the  seeond  action  is  he- 
tweoi  the  aaiD«partieB  as  the  first;  bat 
^  can  Bcaroely  he  the  oonstnictioi^ 
nebg  that  the  Record  is  made  admis- 
^le  in  a  scire  Jiicias,  which  in  form 
cuuiot  be  between  the  same  parties. 

W  The  Stat.  6  &  6  WiU.  IV.  c  88, 
contained  somewhat  analogous  provi- 
BODB,  which  although   impliedly  re- 
plied by  the  above  statute,  with  re- 
*P^  to   actions  commenced    sahse- 
qoently  to  the  paanng  of  the  recent 
Ad  (1st  July,  1852),  are  still  in  fbrce 
M  to  actions  commenced  before ;  and 
^  it  seems  to  letters  patent  granted 
u,  respect  of  applications  made  before 
the  coiunencement  of  the  new  Act  (let 
^^W,  1862),  see  16  &  16  Tict.  c.  8», 
••  ^i;  the  hmgnage  of  ihe  Stb  section 
rf*be6&6  WilLIV.e.  SS^is,  "that in 
uty  action  brooght  for  infringing  the 
light  granted  by  any  letters  patent,  in 
^^^  the  costs  thereof,  regard  shall 
^had  to  the  part  of  such  case  which 
^  ^*ett  proved  at  the  tame  which 
*«B  te  certified  by  the  Judge  before 
whom  the  same  shall  be  had;  and  the 
^of  each  part  of  the  case  shall  be 
8^^^  according  as  either  party  has 
■*5weW  or  failed  thereb,  regard  be- 


ing had  to  the  notice  of  oljections  as 
well  as  the  counts  in  the  dedaratioB, 
and  without  regard  to  the  general  re- 
sult of  the  tiiaL**  The  notice  of  ob- 
jectioBS  reliBRed  to  in  this  section,  is 
required  l^  the  5th  section  to  be 
given  by  the  defendant  in  an  action  for 
infringing  letters  patent,  and  by  the 
phdntiiF  in  a  nire  facias  to  repeal 
them.  It  has  been  observed  that  this 
Act  seems  to  have  been  framed  under  a 
supposition  that  the  objections  would 
be  taken  under  the  plea  of  the  general 
issue,  and  that  the  legislature  ap- 
peared to  have  forgotten  the  then  new 
roles  as  to  jdeading  which  remained 
unaltered,  the  olgect  of  the  statute  be- 
ing to  make  the  olgectioBs  separate 
issues,  the  costs  of  each  of  which  were  to 
follow  their  respective  results,  an  effect 
already  produced  by  other  provisions 
Qmt  ParhCf  B.,  Lo$h  y.  Bag^e^  6  M. 
&  W.  887 ;  7  Dowl.496,  S.  C).  The 
ohjections  therefore  under  this  statute 
were  in  general  mere  repetitions  of  the 
special  pleas,  the  costs  following  the  re- 
sult in  each.  In  a  case  in  which  tho 
defendant  obtained  a  verdict  on  an 
issue  covering  the  whole  cause  of  ac- 
tion, and  the  Judge  certified  xmder 
this  statute  in  fkvour  of  the  plaintiff 
with  respect  to  six  out  of  seven  objec- 
tions,  which  ax  objections  were  com- 
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It  will  be  seen  that  the  first  part  of  the  above  section  relates 
to  all  actions  for  the  infiringemeiit  of  patents ;  and  that  the 
subsequent  part  above  set  out  is  confined  to  actions  biouglit 
for  the  infringement  of  patents  where  the  validity  of  the  patent 
had  been  already  in  question^  and  the  Judge  had  certified  to  that 
efiect.  The  right  of  the  plaintiff  in  such  acaseto  fiill  costs,  as 
between  attorney  and  client,  has  been  already  stated. 

There  is  no  judgment  for  costs  in  a  scire  fcuAoi  to  repeal 
letters  patent,  but  before  a  private  party  is  allowed  to  pro- 
secute such  a  scire  fcuA<u  he  is  required  to  give  a  bond  condi- 
tioned to  pay  costs  if  the  proceeding  fails  j  this  bond^  however, 
cannot  be  proceeded  upon  without  the  consent  of^  and  only 
under  the  conditions  imposed  by^  the  Master  of  the  Bolls. 

It  is  to  be  observed  that  an  action  on  the  case  for  the  in- 
fringement of  a  patent  is  within  Lord  Denman's  Act,  3  &  4 
Vict.  c.  24,  s.  2  (o),  and  also  within  the  County  Courts  Acts. 
In  almost  any  successful  action  of  this  kind,  however,  a  Judge 
would  not  hesitate  to  certify  that  it  was  to  try  a  right  besides 
the  mere  right  to  recover  damages^  and  that  there  was  good 
reason  for  bringing  it  in  a  superior  Court. 


CHAPTER  XIX. 

COSTS  OF   FEIONEU   ISSUES. 


When  a  feigned  issue  is  tried  by  the  direction  of  the  Court 
of  Chancery  the  costs  are  in  the  discretion  of  that  Court, 
and  the  Court  of  law  does  not  interfere  with  them.  When 
a  feigned  issue  is  tried  in  order  to  determine  a  fact  or  facts 
material  to  the  decision  of  some  question  pending  before  a 
Court  of  law,  the  general  rule  is  that  the  costs  abide  the  event 
of  the  verdict  on  the  issue^  although  nothing  be  said  about 

« 

priied  in  three  pleaB  fband  for  the  issaes  found  for  him,  all  that  he  becaoM 

plaintiff,  it  was  held  that  the  certificate  entitled  to  hj  the  certificate  was  sx 

did  not  affect  the  defendant's  right  to  seventhB  of  the  coats  of  copying,  tiBn- 

the  general  costs  of  the  cause ;  and  that  scrihing,  &c^  those  six  olgectioDS  (J^ 

the  plaintiff  being  entitled  independ-  v.  HagMs,  supra). 

ently  of  the  statute  to  the  costs  of  the  (a)  Ante,  p.  107. 
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costs  in  the  rale  directing  the  issae  to  he  tried  (a) ;  and  this  is 

the  case^  whether  the  issue  be  directed  in  a  dvil  or  a  criminal 

proceeding  {b),  or  by  virtue  of  any  statute  empowering  the 

Court  to  direct  a  feigned,  issue  {c) ;  but  the  costs  which  so 

abide  the  event  are  only  the  costs  of  the  issue  itself^  beginning 

at  the  time  it  is  directed^  and  including  the  costs  of  settling  it  {d), 

and  not  the  costs  of  the  proceeding  out  of  which  it  arises^  the 

right  to  those  costs  standing  on  distinct  grounds.  And  inasmuch 

as  the  costs  of  the  issues  follow  the  event  as  of  course^  it  has 

been  held  that  where  the  rule  directing  the  issue  directs  the 

costs  (not  specifying  what  costs)  to  abide  the  events  it  must  be 

understood  that  it  means  more  than  the  costs  of  the  issue^ 

which  would  have  been  given  had  the  rule  been  silent  on  the 

subject  of  oosts^  and  that  in  such  a  case  the  successful  party  is 

entiiled  not  only  to  the  costs  of  the  issue^  but  also  to  the  costs 

of  the  proceedings  out  of  which  it  arose  (e). 

What  has  been  said  is  sufBiciently  easy  of  application  where 
the  feigned  issue  is  a  single  one^  and  not  divisible ;  but  where 
distinct  questions  of  fact  are  to  be  tried^  there  are  several  issues, 
on  some  of  which  one  party  may  succeed,  and  the  other  party 
on  the  others,  and  sometimes  an  issue  is  divisible ;  for  instance, 
an  issue  under  the  Interpleader  Act  (/)  to  ascertain  to  whom 
goods  belonged,  in  which  it  is  frequently  found  that  part  of  the 
goods  belonged  to  the  person  mentioned  in  the  issue,  and  that 
the  residue  did  not  belong  to  him.  We  shall  first  notice  the 
subject  of  several  issues,  and  then  that  of  divisible  issues. 

Cases  where  there  are  several  issues  in  one  record  generally 
ttrise  out  of  motions  which  have  been  made  to  the  Court.  On 
most  motions  the  Court  decide  upon  the  affidavits  merely,  but 
sometimes,  and  chiefly  in  cases  of  some  weight  or  importance, 
the  facts  which  are  necessary  to  be  established  in  order  that 

(«)  Serhert  v.  WiUiatMon,!  Wi^b.  S.),Q.  B.  283;  2  L.M.&  P.  134^  8.  C. 

^24;  Sayer,  24,   8.   C;  Sotkitu  v.  (d)  Rex  v.  PMlUps,  1  ATda.  261; 

^•o»^  Berkeley,  4  T.  B.  402;  JEarl  Thomas  v.  Powell,  1  Burr.  608. 

^^^^oiUiarn  v.  MaanoeU,  7  Taunt.  81;  (e)  Oldknow  v.  Wmnn^hi,  and  JRe» 

^<*^^  ▼.  Branndge,  2  DowL  218.  v.  Foxeroft,  2  Borr.  1017,  overrul- 
es) sua  y.  Rogert,  1  Lin.   Abr.  ing,  in  effect^  Bex  v.  NiokoUa,  Say. 

477;  SerhuH  v.  WUHamton,  Sayer,  Bep.229. 

^  (/)  l&2WiU.IV.c58. 
(«^)  See  Btg,  v.  KeUey,  20  L.  J.  (N. 
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the  Court  may  be  able  to  oome  to  a  proper  dedskm  n]xni  the 
motioii  before  it,  aie  extvemel j  doubtfol  upon  the  affidavits^  or 
are  of  such  a  nature  that  the  Terdtct  of  a  jmy  upon  them  ia 
desirable,  and  would  be  satisfactory.  In  sucb  cases  the  Court 
may^  either  with  or  without  the  consent  of  both  parties^  direct 
the  facts  upon  which  doubt  is  entertained  to  be  stated  in  the 
shape  of  feigned  iBSues  and  tried  by  a  jury^  and  after  that  is 
done^  the  postea  with  the  findings  of  the  jury  being  before 
the  Courts  the  motioai  is  disposed  of.  The  issues  being  all 
upon  distinct  facts,  some  ci  them  may  be  found  for  one 
party,  some  £or  another,  and  where  this  is  the  case  either 
of  two  things  may  occur :  the  original  application  may  £ul 
altogether  or  be  entirely  successful,  or  it  may  fiul  in  part  and 
be  partially  sacoessfuL  In  either  case  each  party  is  entitled  to 
the  costs  of  the  issues  found  for  him  \a),  but  in  taxing  a  par^a 
costs  of  the  issues  found  for  him,  there  is  a  material  difference 
between  the  mode  of  taxation  where  he  has  been  entirely  snc- 
oesafnl,  either  in  maintaining  or  opposing  the  inriginal  apjdi- 
cation,  and  where  he  has  only  been  partially  successful ;  in  the 
former  case  he  is  entitled  to  have  his  costs  taxed  on  the  same 
principle  on  which  the  costs  of  a  party  in  a  cause  haring  the 
general  verdict,  and  being  entitied  to  the  general  costs,  are 
taxed  {b). 

In  the  latter  case  (siqpposing  the  issues  found  against  him 
were  the  cause  of  his  partial  fidluie)  the  same  princ^Ie  cannot 
be  applied  in  his  favour.  If  he  be  the  party  against  whom  the 
rule  is  partially  made  absolute,  it  is  clear  enough  it  cannot; 
if  he  be  the  party  in  whose  fovour  it  is  partially  made  absolute, 
it  also  seems  to  be  decided  that  it  does  not  apply.  For  the 
sake  of  illustration,  a  case  will  be  taken  by  way  of  example. 

In  the  case  of  Price  and  another  y.  Quarrell  and  another  (c), 
a  feigned  issue  was  directed  under  these  circumstances.  An 
application  had  been  made  to  the  Court  of  Queen's  Bench  on 
behalf  of  the  inhabitantslof  the  parish  of  St.  Andrew^  Pershore, 
to  quash  on  order  of  Justices  appointing  certain  persons  oyer- 


(a)  Staler  v.  Bedwell,  10  Ad.  &  E.  (d)  See  amta,  Chapter  UI. 

145;  2P.  &D.809,  8.  C;  MacCmr-  (c)  12  A.  &  £.  784. 

%  V.  Nepean,  6  Q.  B.  Rep.  252. 
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aeon  of  the  poor  of  the  township  of  Pensham^  in  the  raid 
parish.  The  applicants  alleged  that  Pensham  was  merely  a 
hamlet^  not  having  a  right  to  appoint  OTerseers^  and  differed  in 
this  respect  firom  certain  districts  called  Wick,  Bricklehaimpton, 
Pinmn,  Besford,  and  Deffordy  each  of  which^  it  was  asserted, 
was  reputed  parishes,  maintaining  its  own  poor  and  haying  its 
own  chapel,  although  St.  Andrew  was  the  mother  chorch.  The 
Court  directed  the  following  feigned  issues  to  be  tried,  in 
which  the  plaintifb  were  two  of  the  inhabitants  of  the  parish, 
and  the  defendants  two  of  the  inhabitants  of  the  township  (a). 
Ist.  Whether  St.  Andrew  in  Pershore  and  the  township  of 
P^isham  have,  from  the  time  of  the  statute  of  43  Eliz.  c.  2, 
maintained  their  own  poor  jointly  and  independently  of  the 
townships  of  Besford,  Defford,  Bricklehampton,  Wick,  and 
Pinyin.  2nd.  Whether  the  township  of  Pensham  is  a  separate 
and  distinct  township  in  respect  of  the  maintenance  of  its  poor, 
within  the  meaning  of  the  statute  18  &  14  Car.  II.  c.  12,  or 
not.  8rd.  Whether  the  five  chapelries  of  Besford,  &c.,  or  any 
and  which  of  them,  were,  at  the  time  of  the  passing  of  the 
said  statute  of  Elizabeth,  reputed  parishes  or  not.  4th. 
Whether  the  said  five  chapelries,  or  any  and  which  of  them, 
have  maintained  their  own  poor  each  separately  firom  the  time 
of  the  passing  of  the  said  statute  of  Elizabeth.  5th.  Whether 
the  said  five  chapelries,  or  any  and  which  of  them,  at  the  time 
of  the  passing  of  the  said  statute  of  Elizabeth,  were  ecde-» 
aiastically  separated  fixmi,  and  wholly  independent  of,  the 
mother  diurch.  6th.  Whether  the  township  of  Poisham  can 
have  the  benefit  of  statute  48  Eliz.  c.  2.  The  facts  as  proved 
on  the  trial  were  turned  into  a  special  case,  upon  whidi  the 
Ckiurt  found  the  first,  fourth,  and  sixth  issues  in  the  a£Srmative, 
and  the  second,  third,  and  fifth  in  the  negative. 

It  will  be  observed  that  in  this  case  the  plaintiflb  in  the 
issue,  who  were  the  parties  making  the  original  motion,  entirely 
succeeded  in  their  object,  and  accordingly  their  rule  was 
subsequently  made  absolute  and  the  appointment  of  overseers 
quashed  (6),  notwithstanding  two  out  of  the  six  issues  (namely 
the  third  and  fifth)  were  found  against  them,  and  the  Court 

(a)  The  Qiwrn  y.  MvrrioU,  12  A.  &  E.  85;  8  N.  &  P.  484^  8.  C 

(P)  See  12  A.  &  E.  792,  note  (ft). 
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gave  each  party  the  costs  of  the  issues  found  in  his  favour. 
On  the  taxation  of  the  costs  of  those  issues  it  appeared  that 
the  plaintifis  at  the  trial  were  prepared  with  numerous  wit- 
nesses and  much  documentary  evidence,  part  of  which  proof 
was  applicable  as  well  to  the  issues  found  in  their  favour  as  to 
those  found  against  them,  and  some  only  applicable  to  the 
issues  found  against  them ;  the  defendants  also  were  at  the  trial 
prepared  with  witnesses  and  documentary  evidence,  in  part 
applicable  to  issues  found  in  their  favour  as  well  as  to  issues 
found  against  them,  and  part  only  to  issues  found  in  their 
favour.  The  Master  who  taxed  the  costs  treated  the  plaiati£b 
as  being  in  a  position  analogous  to  plaintiffs  in  a  cause  who 
were  entitled  to  the  general  costs,  and  the  defendants  as  only 
entitled  to  costs  of  issues  (a),  and  he  allowed  each  party  the 
costs  of  witnesses  and  evidence  applicable  exclusively  to  the 
issues  found  in  his  favour,  to  the  plaintiff  he  also  allowed  all 
the  costs  of  the  witnesses  and  evidence  applicable  as  well  to 
issues  found  for  as  to  those  against  him,  but  to  the  defendants 
he  allowed  no  part  of  the  costs  of  the  witnesses  and  evidence 
applicable  as  well  to  the  issues  found  for  as  to  those  against 
him.  It  has  been  ascertaiued  that  the  taxation  was  not  sought 
to  be  disturbed,  and  it  is  apprehended  it  proceeded  on  a 
correct  principle,  the  issues  found  for  the  defendants  turned 
out  to  be  immaterial  since  the  effect  of  them,  as  found,  was 
not  to  enable  the  defendants  to  succeed  even  partially,  and  all 
they  could  in  justice  claim  was  to  be  reimbursed  such 
expenses  as  they  would  not  have  been  put  to  if  the  plaintiffs, 
instead  of  joining  in  those  issues,  had  confessed  the  bets  they 
were  to  try,  and  these  expenses  the  Master  allowed. 

Since  the  above  case,  it  has  been  expressly  decided,  that 
where  the  feigned  issue  is  composed  of  several  counts  involv- 
ing distinct  questions  of  fact,  and  the  issues  on  those  counts 
are  found  some  for  the  one  party  and  some  for  another, 
although  each  party  is  entitled  to  the  costs  of  the  issues  on 
which  he  succeeds,  neither  party  is  entitled  to  the  general 
costs  (A).    In  the  case  deciding  this  point  the  feigned  issue 

(a)  See  emte,  p.  86.  vioos  case  of  Staley  v.  Bedwell,  10  A. 

lb)  MacCarth^  v.  Nepeam,  6  Q.  B.      &  £.  176;  2  P.  &  D.  309,  8.  C. 
226,  overruling  to  this  extent  the  pre- 
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was  brought  under  the  Tithe  Act,  6  &  7  Will.  IV.  c.  71,  s.  46, 
to  review  the  decision  of  a  tithe  commissioner  as  to  certain 
modnses.     The  declaration  contained  three  counts.    The  first 
count  was  on  the  question,  whether  a  certain  modus  existed 
for  every  couple,  consisting  of  an  ewe  and  a  lamb,  lambing 
and  lambed,  in  Ueu  of  tithe  of  wool  and  lambs.     The  second 
count  was  on  the  question,  whether  a  certain  modus  existed  for 
every  acre  of  meadow  land  mowed  and  made  into  hay,  in  lieu 
of  tithe  of  meadow  hay.    The  third  count  was  on  the  question, 
whether  a  certain  modus  existed  for  every  milch  cow,  in  lieu 
of  tithe  of  milk  yielded,  and  any  calf  or  calves  produced  by 
the  said  cow.     On  the  trial  a  verdict  was  taken  by  consent 
for  the  plaintiff  on  the  first  count,  and  for  the  defendant  on 
the  second  and  third  counts.     It  was  contended  on  the  part 
of  the  plaintiff  that  he  was  entitled  to  the  postea,  and  to  have 
the  costs  taxed  and  execution  for  them  in  the  same  manner 
as  if  they  had  been  recovered  upon  a  judgment  of  record  in 
the  Court.    It  was  admitted  on  both  sides  that  the  question, 
although  arising  out  of  an  issue  under  the  Tithe  Act,  was  the 
same  in  principle  as  cases  of  feigned  issues  under  the  Inter- 
pleader  Act,  1  &  2  Will.  lY.  c.  58.    The  Court  held  that  the 
plaintiff  was  not  entitled  as  he  contended,  and  ordered  that  no 
general  costs  of  the  cause  should  be  paid  by  either  party,  but 
that  one  of  the  Masters  should  tax  such  costs  for  the  plaintiff, 
as  well  interlocutory  or  otherwise,  as  had  been  necessarily  occa- 
sioned by  preparing  and  trying  the  issue  on  which  the  plaiatiff 
succeeded,  and  all  subsequent  costs  connected  therewith :   and 
that  the  Master  should  tax  such  costs  for  the  said  defendant, 
as  well  interlocatory  or  otherwifle,  as  had  been  necesBarilj 
occasioned  by  preparing  and  trying  the  issues  on  which  the 
defendant  succeeded,   and  all   subsequent    costs    connected 
therewith.  And  it  was  ordered,  that  such  costs,  when  so  taxed, 
should  be  respectively  paid  by  one  party  to  the  other.    And  it 
was  lastly  ordered,  that  the  said  Master  should  be  at  liberty 
to  deduct  one  set  of  costs  from  the  other,  and  to  make  an 
allocatur  for  the  balance. 

We  may  here  notice  an  earlier  case  {a),  wher^  three  feigned 

(a)  TempeH  y.  Metcaff,  1  WiU.  SSl. 
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iflsues  were  directed  to  be  tried,  and  there  was  a  verdict  fi»r 
the  defendant  upon  the  iflsne  of  the  most  material  oanBeqnence, 
and  for  the  plaintiff  npon  the  others;  and  it  was  mored^ 
therefore,  that  the  plaintiff  might  hare  no  costs;  but,  per 
curiam,  if  any  one  issue  be  found  for  the  plaintiff  he  must 
have  his  costs. 

Even  if  the  costs  granted  to  the  plaintiff  were  the  general 
costs  of  the  cause,  this  is  not  necessarily  inconsistent  with  the 
decision  in  MacCarihy  y.  Nepean,  for  if  the  issues  found  for 
the  defendant  were  so  immaterial  as  not  to  afiect  the  question 
tried,  then  the  plaintiff  would  be  entitled  to  the  general  costs, 
as  in  Price  v.  QuorreU ;  on  the  other  hand,  if  this  case  is  to 
be  taken  as  merely  deciding  that  the  plaintiff  was  entitled  to 
the  costs  of  the  issue  on  which  he  succeeded,  then  there  is  no 
ground  for  impugning  the  judgment  of  the  Court  This  case 
(which  fiom  the  period  at  which  it  was  decided  is  not  of  much 
value)  does  not  appear  to  have  been  referred  to  in  the 
argument  in  MacCarihy  v.  Nepean, 

We  now  come  to  the  case  of  divisible  issues  arising  generally 
under  the  Interpleader  Act,  1  &;  2  Will.  lY.  o.  58  {a). 

A  similar  practice  has  been  adopted  in  the  case  of  an  issue, 
found  partly  in  fovour  of  the  plaintiff  and  partly  in  favour  of 
the  defendant,  to  that  established  in  the  case  of  several  issues 
found,  some  for  one  party  and  some  for  the  other ;  namely, 
that  where  both  parties  are  partially  successfol  neither  party 
is  entitled  to  the  general  costs  of  the  issue.  This  was  esta- 
blished by  the  Court  of  Common  Pleas  in  the  case  of  Lewis  v. 
Holding  {b).  In  that  case  the  sheriff,  under  a  fi.fa.,  seized 
certain  horses,  five  of  which  were  claimed  by  Alexander 
Thompson.  An  issue  was  then  directed,  in  which  Thompson 
was  the  plaintiff  and  the  judgment  creditor  the  defendant, 


(a)  Sect.  1,  which  relates  to  feigned 
iflBoet  on  appticaEtions  by  defendantB  in 
acdoDB  of  auwmpmt,  debt,  detbme  or 
trover,  en^Kiwers  the  Coort  or  Jodge 
to  make  rules  and  orders  ther^  "as 
to  costs  and  all  other  matters  as  may 
mppear  to  be  just  and  reasonable." 
And  sect.  6,  relating  to  proceedings  by 


way  of  feigned  issues  for  the  rdief  of 
sherii&iy  Ac,  from  adverse  daims,  enacts 
that  "the  oostsof  all  such  proceedings 
shall  be  in  the  discretion  of  the  Couri." 
(b)  2  M.  &  a.  876;  8  Soott»  N.  R. 
191;  9  DowL  652,  8.  C. ;  see  also 
Carr  ▼.  JBdwards,  8  Dowl.  29. 
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and  the  questian  was,  whether  "  the  said  five  horses,  or  anj 

or  either  of  them,''  belonged  to  ThompsoiL    A  verdict  was 

found  for  Thompson  as  to  two  of  them  only.    An  application 

was  made  to  a  Judge  at  Chambers  for  the  purpose  of  settling 

the  costs.     The  question  was  however  reserved  for  the  opinion 

of  the  Court,  and  a  rule  was  afterwards  obtained  on  the  part 

of  Thompson,  calling  on  the  execution  creditor,  the  defendant 

in  the  issue,  to  show  cause  why  he  should  not  pay  the  costs  of 

the  issue,  and  of  the  application  at  Chambers  f<ur  the  rule. 

After  argoment  the  Court  refused  to  give  the  plaintiff  the 

general  costs  of  the  issue.   Tmdaly  C.  J.,  delivering  his  opinion^ 

said,  ''The  costs  that  form  the  subject  of  this  motion  may  be 

classed  under  three  distinct  heads:  first,  those  that  Were 

incurred  before  the  issue  was  directed ;  secondly,  the  costs  of 

the  issue ;  thirdly,  the  costs  of  the  subsequent  application  at 

Chambers,  and  of  themoticxL.    I  propose,  in  the  fifst  place,  to 

consider  the  costs  of  the  issue.     It  appears,  that  the  sheriff 

having  seized  under  a  writ  of  ^.  fa.  certain  horses  and  other 

property,  Thompson,  the  present  i^pUcant,  set  up  a  claim 

to  five  of  the  horses.    An  issue  is  directed ;  the  defendant  in 

the  issue,  the  execution  creditor,  denies  Thompson's  right  to 

tliose  five  horses,  or  any  or  either  of  them;  the  parties  go  to 

trial,  and  a  verdict  is  found  establishing  Thompson's  claim  to 

two  of  the  horses    only,  showing  on  the  one  hand  that 

Thompson  claimed  too  much,  and  on  the  other  that  Ijewis 

defended  for  too  much.     The  one  party  should  have  limited 

his  dsim  to  the  two  horses,  and  the  other  his  defence  to  the 

three.    Each,  therefore,  grasping  at  too  much,  neither  is,  as 

it  seems  to  me,  entitled  to  the  whole  costs  of  the  issue.     I 

cannot  think  that  an  issue  under  the  Interpleader  Act  is  to 

be  eoDsidered  in  this  respect  as  analogous  to  an  action  of 

trover  (a),  where  by  the  strict  role  of  law  the  party  who  sue* 

eeeds  to  any  extent  is  entitled  to  the  general  costs,  aeoording 

to  the  interpretation  put  by  the  Courts  upon  the  Statute  of 

Olouoester,  6  Edw.  I.  c.  1.    On  the  contrary,  the  1st  section 

of  the  1  &;  2  WilL  lY.  c.  68,  empowers  the  Court,  in  the  case 

(a)  It  had  been  contended,  on  the  aothoritj  of  Staley  v.  Bedmell,  10  A.  k 
B.  175,  that  it  wm  Anah^^oni . 
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of  rival  claimants,  to  direct  aniBsae,  or,  the  parties  oonsentiiig, 
to  dispose  of  the  merits  of  their  daims,  and  determine  the 
same  in  asummary  manner,  and  to  make  such  other  rules  and 
orders  therein,  as  to  costs  and  all  other  matters,  as  may  be 
just  and  reasonable :  evidently  giving  the  Court  a  mudi  lai^ger 
discretion  as  to  costs  than  they  could  have  in  an  action  of 
trover  under]  the  Statute  of  Gloucester,  or  any  subsequent 
statutes.     Or,  in  cases  arising  under  the  6th  section,  whidi 
gives  the  Court  the  same  powers  and  authorities  where  goods 
seized  by  the  sheriff  are  claimed  by  some  third  person,  and 
places  the  costs  of  all  such  proceedings  in  their  discretion  :  it 
seems  to  me  that  that  discretion  should  be  mainly  exercised 
with  reference  to  the  verdict ;  and  that,  in  the  fair  and  equit- 
able exercise  of   our    discretion  in  this  case — ^where    the 
plaintiff  in  the  issue  has  £Edled  in  establishing  his  claim  as  to 
three  fifths,  and  the  defendant  has  failed  in  his  defence  as 
to  two  fifths — we  should  refer  it  to  the  Master,  to  look  at  the 
whole  circumstances  of  the  case  and  see  how  much  of  the 
costs  have  been  fairly  incurred  on  either  side,  and  strike  the 
balance.     He  will  have  the  briefs  before  him,  and  will  be 
enabled  to  come  to  a  just  and  fair  conclusion  as  to  how  much 
of  the  costs  of  the  issue  were  necessarily  incurred  by  the 
claimant  in  the  prosecution  of  his  just  claim.    With  respect 
to  the  costs  of  the  original  application  under  the  Statute, 
inasmuch  as  the  claimant  was  obliged  to  come  to  the  Court, 
and  as  the  costs  of  the  application  were  in  no  d^ree  aggrsr 
vated  by  the  largeness  of  the  claim,  I  think  they  should  be 
borne  by  the  defendant.  As  to  the  costs  incurred  subsequently 
to  the  issue,  though  the  plaintiff  was  in  some  sense  obliged  to 
come  to  the  Court,  yet,  as  he  comes  claiming  more  than  we 
think  him  entitled  to,  it  seems  to  me  that  this  third  class  of 
costs  should  be  disallowed.'^ 

The  rule  was  drawn  up  as  follows : — "  That  no  general  costs 
of  the  issue  directed  by  the  order  of  CoUman,  J.,  made  in  this 
cause  on  the  20th  January,  18M,  in  which  Thompson  was 
plaintiff  and  the  above-named  Lewis  (the  plaintiff)  was  de- 
fendant, or  of  this  application  to  the  Court,  be  payable  by 
either  of  the  parties  to  the  said  issue  to  the  other ;  but  that 
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/> 

the  said  Lewis  (the  plaintiff)  do  and  shall  pay  to  Thompson, 

or  his  attorney^  his  costs  of  and  occasioned  by  his  application 

tea  Judge  nnder  the  Interpleader  Act^  together  with  his  costs 

of  and  occasioned  by  his  application  to  have  a  portion  of  the 

money  in  the  hands  of  the  Masters  of  this  said  Court  in  this 

cause  paid  out  of  Court  to  him^  such  costs  to  be  taxed  by  one  i 

of  the  Masters  of  this  said  Court ;  and  that  it  be  referred  to 

such  Master  to  ascertain  and  tax  such  of  Thompson's  costs  of 

the  trial  of  the  said  issue  as  apply  to  the  two  horses  found  by 

the  jury  to  be  the  property  of  Thompson^  and  that  such  costs 

when  so  taxed  and  ascertained  as  aforesaid  be  paid  by  the 

plaintiff  Lewis  to  Thompson^  or  his  attorney ;  and  that  it  be  in 

like  manner  referred  to  the  said  Master  to  ascertain  and  tax 

such  of  the  plaintiff  Lewis's  costs  as  relate  to  the  three  horses 

the  proceeds  of  which  were  recovered  by  the  plaintiff  Lewis 

on  such  trials  and  that  such  costs^  when  so  ascertained  and 

taxed  as  aforesaid,  be  paid  by  Thompson  to  the  plaintiff  Lewis, 

or  his  agent ;  and  that  the  said  Master  be  at  liberty  to  deduct 

one  set  of  the  said  costs  from  the  other,  and  to  make  one 

alloeation  for  the  balance." 

It  may  be  observed,  with  respect  to  feigned  issues  under  the 
Tithe  Commutation  Act,  that  the  Statute  provides,  "  that  the 
^^ofits  of  every  such  action,  or  of  stating  such  case  and  obtain- 
uig  a  decision  thereon,  shall  be  in  the  discretion  of  the  Court 
ni  or  by  which  the  same  shall  be  decided,  which  may  order 
the  same  to  be  taxed  by  the  proper  oflScer  of  the  Court ;  and 
the  like  execution  may  be  had  for  the  same  as  if  such  costs  had 
heen  obtained  upon  a  judgment  of  record  of  the  said  Court''  (a) . 

As  was  conceded  in  the  case  of  MacCarthy  v.  Nepean, 
there  is  no  distinction  in  principle  with  respect  to  the  costs  of 
iMues  xmder  this  Statute  and  those  of  other  feigned  issues 
which  are  also  in  the  discretion  of  the  Court,  and  the  Courts 
^  use  the  discretion  given  them  under  the  Tithe  Commuta- 
won  Act  according  to  the  general  rule,  unless  there  be  special 
^^^^^J^unstances  to  justify  a  departure  from  it  {b) .  Where,  there- 
fore, a  plaintiff  under  that  Statute  declined  to  proceed  to  trial, 

(a)  6  ft  7  Will.  IV.  c  71,  B.  46 ;  see  also  2  &  3  Vict.  c.  62,  s.  35. 
(ft)  Barker  y.  Birch,  1  D.  &  L.  816. 

Q 
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because  a  decuion  of  the  Court  had  so  narrowed  the  issue  as 
to  render  it  inexpedient  for  him  to  incur  the  expense  of  a 
trials  it  was  held  that  the  defendants  were  entitled  to  their 
costs  (a). 

But  where,  on  the  trial  of  a  feigned  issue  under  the  same 
Act  (6  &  7  Will.  IV.  c.  71),  to  try  the  existence  of  a  modua^ 
which  the  defendants  set  up  as  applying  to  a  whole  town- 
ship except  certain  lands  specifically  mentioned^  the  juiy 
found  that  the  modus  did  exist  as  alleged  by  the  defendant, 
except  that  besides  the  lands  specifically  mentioned  in  the 
issue  they  found  that  the  modus  did  not  extend  to  certain 
uninclosed  lands  in  the  township,  and  the  Court  of  Queen's 
Bench,  on  this  special  finding,  having  directed  the  yerdict  to  be 
entered  generally  for  the  plaintiff,  Mr.  Justice  Erie  made  a 
rule  absolute  for  payment  of  all  the  costs  by  the  defendants, 
observing  that  if  the  defendants  relied  up<3n  the  modus  as 
applying  only  to  part  of  the  district^  they  should  have  so 
limited  their  claim  (b) . 

Even  where  the  tithe  commissioner  was  wrong  in  point  of 
law  in  granting  an  issue,  it  was  held  that,  being  granted^  the 
plaintiff  having  obtained  a  verdict  was  entitled  to  the  costs; 
and  the  Court  of  Exchequer  in  that  case  laid  down  the  rule 
that  the  successful  party  shall  have  his  costs  unless  he  has 
disentitled  himself  to  them  by  misconduct  or  otherwise  (c). 

With  respect  to  the  costs  of  the  application  and  order  for 
the  issue,  it  may  be  observed  that  they  are  in  the  diseretion 
of  the  Court,  and  will  be  noticed  in  a  subsequent  part  of  the 
work,  when  treating  of  costs  of  rules  and  motions,  and  the 
exercise  of  the  discretionary  powers  of  the  Courts. 

(a)  TomlinsoH  v.  Bougheif,  2  C.  B.      L.  35. 
844.  (c)  Earl  of  Stamford  v.  Dumhar, 

ih)  Brown  v.  SutcMnson,  7  D.  &      2  D.  &  L.  852. 
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CHAPTER  XX. 

COSTS    IN   ACTIONS   WHERE    PARTIES   SUE   OR  ARE    SUED    IN   A 

PARTICULAR  CHARACTER. 

ACTIONS   BT  AND  AGAINST  EXECUTORS. 

The  Statute  28  Hen.  VIII.  c.  15,  s.  1  (a),  which  first  gave 
costs  against  a  plaintiff  who  was  nonsuited,  or  against  whom  a 
Terdict  passed,  contains  no  express  exemption  df  executors  or 
administrators  from  its  operation ;  but  as  it  only  relates  to  cases 
of  contracts  made  with,  or  wrongs  done  to  the  plaintiff,  it  was 
uniformly  holden  that  executors  and  administrators  were  not 
liable  to  costs  upon  a  nonsuit  or  verdict  where  they  necessarily 
sued  in  their  representative  character  and  could  not  have 
brought  the  action  in  their  own  right,  for  example  upon  a 
contract  entered  into  with  the  testator  or  a  wrong  done  to 
him  in  his  lifetime  {b) .  But  where  the  cause  of  action  arose 
after  the  death  of  the  testator,  and  the  plaintiff  could  have  sued 
thereon  in  his  own  right,  for  example  where  the  executor  sued 
for  money  had  and  received  to  his  use  as  executor  {c),  or  in 
trover  for  the  conversion  of  goods  after  the  testator's  death  (d), 
if  he  failed  he  was  liable  to  costs ;  and  if,  in  a  declaration  upon 
contracts  with  the  testator,  the  executor  included  a  count 
upon  an  account  stated  with  or  laying  a  promise  to  himself, 
on  nonsuit  or  verdict  against  him,  he  became  liable  to  the 
costs  of  that  count  {e) . 

The  Statute  4  Jac.  I.  c.  3  (/),  being  framed  upon  the  model 
of  the  23  Hen.  VIII.  c.  15,  was  never  held  to  extend,  any  more 

(a)  Ante,  p.  7.  116. 

(h)  2  Tidd,   1014;    HuQock,    2nd  (e)  Dowbiggim  Y.MarrUon,  9  B.  ft 

edit  185  to  200.  C.  666;  Jobwn  v.  Forster,  1  B.  ft  A. 

(c)  Goldikwagfte  t.  PeMe,  5  T.  R.  6;  Slaterv,  Lawson,  1  B.  ft  A.  893. 

284.  (/)  JMie,  p.  8. 

(<2)  Cfrinutead  ▼.  Shirley,  2  Taunt. 
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than  it^  to  actions  bronght  by  executors  or  administrators  (a) . 
And  it  was  held  that  an  executor  or  administratcH*^  when 
plaintiff,  was  not  liable  to  costs  by  the  8  &  9  Will.  III.  ell,  on 
a  judgment  against  him  on  demurrer  (b),  but  an  executor  was 
liable  to  the  costs  on  a  judgment  of  nonpros,  for  not  declar- 
ing (c),  for  there  being  no  declaration  it  did  not  appear  that  the 
cause  of  action  was  such  as  to  exempt  him  from  costs.  Upon 
a  discontinuance,  the  Court  exercised  its  discretion  whether 
the  plaintiff  should  pay  costs  or  not  (d),  and  adopted  the  same 
course  as  to  costs  of  the  day  for  not  proceeding  to  trial  (e) . 
So  upon  interlocutory  motions  executors  have  always  been 
held  liable  to  costs  (/). 

It  is  unnecessary  to  discuss  the  ground  of  the  exemption 
of  executors  and  administrators  fix>m  costs  at  any  greater 
length,  because  practically  it  has  become  of  less  importance 
since  the  passing  of  the  Statute  3  &  4  Will.  IV.  c.  42,  s.  31, 
by  which  it  is  enacted  "  That  in  every  action  brought  by  any 
executor  or  administrator  in  right  of  the  testator  or  intestate, 
such  executor  or  administrator  shall,  unless  the  Court  in  which 
such  action  is  brought,  or  a  Judge  of  any  of  the  superior 
Courts,  shall  otherwise  order,  be  liable  to  pay  costs  to  the  de- 
fendant in  case  of  berog  nonsuited,  or  a  verdict  passing  against 
the  plaintiff,  and  in  all  other  cases  in  which  he  would  be 
liable  if  such  plaintiff  were  suing  in  his  own  right  upon  a 
cause  of  action  accruing  to  himself:  and  the  defendant  shall 
have  judgment  for  such  costs,  and  they  shall  be  recovered  in 
like  manner.^'  This  Statute  it  will  be  however  observed,  gives 
the  Court  or  a  Judge  power  to  order  the  executor  or  adminis- 
trator to  be  exempted  from  the  payment  of  costs,  but  this 
power  only  applies  to  cases  where  the  exemption  existed 


(a)  Gilb.  C.  p.  271;  2  Tidd,  1017. 

(h)  TattersaU  v.  Or<H>te,  2  Bob.  & 
PiiL263. 

(c)  Eiggs  v.  Warty,  6  T.  R.  654; 
Hawei  v.  Saunders,  3  Btut.  1584. 

(cQ  Harris  v.  Jones,  3  Bum,  1451 ; 
1  W.  BlA.  461,  S.  a ;  BemneU  v. 
Coker,  4  Burr.  1927;  Melhuish  v. 
Maunder,   2  Bos.  A  P.,   N.  B.  72; 


Pickup  y,  Wharton,  2  DowL  388; 
2  C.  &  M.  401;  4  Tyr.  224;  Stubbing 
Y.  ITammond,  8  Moore,  689. 

(e)  Nunez  y.  ModigliarU,  1  H.  Bk. 
217;  3  Burr.  1585,  -S^.  C;  Ogle  y. 
Moffatt,  BarneB*  Notes,  133.  And  as  to 
costs  upon  judgment  as  in  case  of  a  non- 
suit, see  WoUeg  y.  Sloper^  9  Bing.  754. 

(/)  TRdd,  9th  edit.  p.  979. 
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absolutely  before  (a) ;  and  inasmuch  as  applications  may  be 
made  for  an  exercise  of  this  power^  it  is  stilL  necessary  in  such 
cases  to  ascertain  and  establish  that  the  exemption  existed 
before  the  Statute.  In  order  however  to  induce  the  Courts  in 
the  exercise  of  its  discretion,  to  reUeve  a  plaintiff  executor 
from  the  payment  of  costs,  it  must  be  shown  not  only  that 
the  action  was  brought  bona  fide,  or  even  under  the  advice  of 
counsel,  but  that  due  diligence  was  used,  and  proper  inquiry 
made  of  the  defendant  before  the  commencement  of  the  action, 
for  the  purpose  of  ascertaining  whether  the  plaintiff  was  in  a 
condition  to  prosecute  his  suit  (o  a  successful  result;  and  so 
that,  in  fact,  the  failure  of  the  action  may  appear  to  have 
arisen  from  something  like  fraud  or  misrepresentation  on  the 
part  of  the  defendant ;  and  the  mere  refusal  of  the  defendant 
to  disclose  the  precise  nature  or  ground  of  his  defence  will  not 
suffice  (6).  The  authority  of  a  Judge  of  any  of  the  superior 
Courts,  under  this  Statute,  is  co-ordinate  with  that  of  the 
whole  Court;  and  therefore  where  a  single  Judge,  in  the 
exercise  of  his  discretion,  had  made  an  order  for  exempting  an 
executor  plaintiff  from  the  payment  of  costs,  the  Court  of 
King's  Bench  held  that  such  order  could  not  be  reviewed  by 
the  Coturt  [c).  The  Court  of  Exchequer  however  intimated 
an  opinion  in  a  case  about  the  same  time,  that  the  Judge's 
order  is  not  final  {d), 

A  plaintiff  who  sues  an  executor  or  administrator  is  entitled 
to  judgment  for  his  costs  by  virtue  of  the  Statute  of  Glou- 
cester, but  in  some  cases  the  judgment  is,  that  they  be  levied 
de  bonis  testatoris,  and  where  that  is  the  judgment  the  defend- 
ant is  not  personally  liable  to  the  payment  of  them ;  in  other 


(a)  l^pence  v.  Albert,  4  Nev.  &  Man. 
885;  2  AdoL  &  £1.  784,  S.  C.  ;  Ash- 
Urn  T.  Pointer,  1  C.  M.  &  B.  738;  5 
Tjrr.  322 ;  3  DowL  466,  8,  C.  (over- 
mHng  Lysong  v.  Sorrow,  4  Moore  & 
S.  463 ;  10  Bing.  563,  8.  C). 

(h)  WUkifUon  y.  Edwards,  1  Soott, 
173;  1  Biiig»N.C.301, 8.  C;  Southgate 
▼.  Crowletf,  1  Scott,  374;  1  Bing.  N.  C. 
518;  8 DowL  Z&d,{Nom, Browne,  Cro- 


ley),  S.  C, ;  Godson  v.  Freeman^  2  C. 
M.  &  B.  685;  1  Tyr.  &  Granger,  35, 
8,  C. ;  Farley  v.  Sriant,  3  A.  &  E.  839 ; 
6N.  &  M.  42, 8,  C;  Engler  v.  Twysden, 
2Soott,427;  2 Bing.  X. C. 263,  i9.  C. ; 
Birkhead  y.  North,  4  D.  &  L.  782 ; 
BoU  y.  Wiggins,  3  Bing.  N.  C.  235. 

(c)  Haddocks  y.  JPhill»ps,  5  Key.  & 
Man.  370 ;  3  Adol.  k  £1. 198,  8,  C, 

(d)  Lakin  y.  Massie,  4  DowL  239. 
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cases  the  judgment  ib,  that  the  costs  be  levied  de  botds 
testatoris,  and  if  those  be  insufficient^  then  of  the  defendanVa 
own  proper  goods.  Where  this  is  the  judgment  the  defendant 
is  personall J  liable  to  the  Cbsts^  and  (if  there  be  not  aaaets 
foimd  sufficient  to  pay  them)  they  may  be  levied  of  his  Ofwn 
proper  goods.  This  is  the  judgment  where  the  defendant 
having  denied  the  cause  of  action  against  his  testaton'^  as  when 
he  pleaded  non  est  factum  or  non  assumpsit,  the  plea  is  found 
against  him^  and  so  also  where  having  pleaded  plene  admhuS" 
tramt,  the  plea  is  found  against  him  (a). 

It  is  obvious^  however^  that  this  latter  judgment  would  be 
unjust^  if  the  defendant  had  committed  no  faulty  and  had  no 
assets  out  of  which  he  would  have  been  justified  in  paying 
the  debt  or  any  part  of  it ;  and  therefore^  where  he  pleads 
plene  administravit,  and  the  plaintiff  does  not  deny  the  truth 
of  the  plea  but  takes  judgment  of  assets  quando  acciderint, 
the  judgment^  so  far  as  regards  the  costs  of  the  action^  is 
merely  that  they  be  levied  de  bonis  testatoris  quando  acdde- 
tint  {b) .  And  when  the  plea  is  plene  adndnistravit  prdBier 
assets  not  more  than  sufficient  to  satisfy  debts  having  a 
priority  to  that  of  the  plaintiff^  and  the  plaintiff  takes  a 
similar  course^  the  judgment  is  similar  (c) ;  but  if  the  defend- 
ant had  assets  sufficient  to  satisfy  the  debt^  so  that  he  cannot 
plead  plene  administravit  or  plene  administravit  prater,  and 
therefore  does  not  plead  at  aU^  but  either  confesses  the  action 
or  suffers  judgment  to  go  by  de&ult^  the  plaintiff  is  entitled  to 
judgment  for  the  costs  de  bonis  testatoris,  et  si  non,  ifc,  de 
bonis  propriis  (d) , 

It  may  be  thought  that  this  operates  as  a  hardship  on  the 
executor  where  he  has  not  assets  more  than  sufficient  to 
satisfy  the  debt  without  the  costs^  and  it  can  only  be  ex- 
plained by  supposing  the  executor  to  be  in  faulty  and  guilty 
of  delay  in  not  paying  the  debt,  or  otherwise  applying  such 

(a)  1  WilliamB'  Saonden,  336,  note  4  Dowl!  134;  De  TatUt  v.  Andrade, 

10.  1  Chitty's  Rep.  629,  note. 

(h)  Satt  ▼.  Deiehamps,  Tidd,  9th  (<Q  Moumom  v.  Boum,  Cro.  Car. 

edit.  980;  and  see  1  Saund.  336  b.  518. 

(e)  Cox  v.  Pettcoek,  2  Seott,  125 ; 
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assets  as  he  had  in  a  due  course  of  administration  before  the 
bringing  of  the  action.  This  was  the  reason  assigned  in  the 
case  last  cited  {a),  and  it  seems  to  be  the  only  one  which  can 
be  alleged  for  this  judgment^  and  if  it  be  the  true  reason  it 
seems  to  apply  to  another  case^  viz.  where  the  executor  pleads 
plene  administravit  prteter  a  certain  sum  smaller  than  the 
debt  sued  for^  and  the  plaintiff  does  not  deny  the  truth  of  the 
plea  but  takes  immediate  judgment  for  the  sum  confessed  and 
judgment  of  assets  quando  for  the  residue.  Here  the  executor 
is  in  fault  for  haying  kept  the  sum  confessed  in  his  hands  and 
not  having  applied  it  in  a  due  course  of  administration^  till 
compelled  by  the  action ;  yet  it  seems  to  be  considered  that  the 
executor  is  not  liable  to  judgment  for  the  costs  de  bonis  pro^ 
prUs  {b) ;  but  none  of  the  latter  authorities  cited  for  this 
proposition  bear  it  out,  and  it  may  be  considered  a  ques- 
tion on  which  there  is  still  some  doubt.  There  are,  how- 
ever, these  reasons  to  be  urged  why  in  such  a  case  the  execu- 
tor should  not  be  liable  to  costs  de  bonis  prqpriis :  a  tender  of 
a  less  sum  than  is  due  is  not  good,  and  the  creditor  may 
refuse  it  (c) ;  and  inasmuch  as  the  executor  could  not  make  a 
good  tender  till  he  had  the  whole  sum  due,  he  may  be  con- 
sidered as  not  being  in  de&ult  for  not  tendering  a  part.  Again, 
in  the  case  where  the  executor  has  the  whole  amount  in  his 
hands,  the  nonpayment  renders  the  action  necessary,  whereas 
if  he  has  only  a  part,  the  action  would  still  have  been  neces- 
sary to  recover  the  residue. 

If  an  executor  or  administrator  pleads  to  the  action,  and  his 
pleadings  are  true  in  fiict  and  good  in  law,  he  will  of  course 
succeed  in  the  action,  and  become  entitled  to  his  costs 
on  obtaining  judgment,  whether  on  demurrer,  verdict,  or 
nonsuit ;  but  if  his  pleadings  turn  out  either  to  be  bad  in  law 

(a)  "It  is  not  the  oonfesBian,  bat  t/s  Bep.  629,  note;  Tidd,  8th  edit. 

the  delay,  which  is  the  cause  the  plain-  p.  1016,  citing  Rnstall's  Entries,  828 ; 

tifr  shall  reoover  damages  (26  5oMtf  pro-  8kvplej^9  Case,  8  Co.  138;    Noell  v. 

priU^"  per  Owr.,  MotMsan  v.  Boum,  NeUon,  2  Sannd.  226 ;  1  Siderfin,  448, 

empra;   and  see  obseirations  of  De  S,  C, 

Chrey,  C.  J.,  m  Deame  y.  Orimp,  2  (c)  CoU<m  y.  Godtnn,  7  M.  &  W. 

W.  Bla.1276.  147;  Tyler  Y.Bland,  9  U,  kW.  998. 

(ft)  De  Tastef  y.  Andrade,  1  Chit- 
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or  false  in  £act^  the  bad  or  false  pleadixig  bemg  his  own  act^  he 
becomes  liable  to  costs  de  bonis  propriis ;  and  this  gives  rise  to 
an  important  practical  consideration.  In  an  ordinary  action 
against  a  defendant  not  sued  as  executor  or  administrator,  if 
he  pleads  one  good  defence  to  the  action  upon  which  he  suc- 
ceeds, but  has  put  on  the  record  other  speculative  pleas,  on 
which  he  fails,  he  obtains  the  general  costs,  and  has  to  pay  the 
costs  of  the  issues  found  against  him,  which,  as  they  do  not 
carry  the  general  costs  of  the  trial,  are  generaUy  not  very 
heavy ;  but  if  an  executor,  having  a  good  defence  miAst  plene 
administravity  does  not  content  himself  with  pleading  that, 
but  puts  other  defences  on  the  record  which  are  found  against 
him  (the  plaintiff  having  confessed  the  plene  admimstriwit  and 
taken  judgment  of  assets  quando),  the  defendant  has  not  merely 
to  pay  costs  of  issues,  but  he  has  to  pay  the  general  costs  of 
the  cause,  to  be  levied  de  bonis  propriis  if  the  assets  are  insuf- 
ficient (a). 

If,  however,  in  such  a  case,  the  plaintiff,  instead  of  taking 
judgment  of  assets  quando  upon  the  plea  ot  plene  administravit, 
traverses  that  plea,  and  that  issue  is  foimd  for  the  defendant, 
the  defendant,  notwithstanding  the  other  issues  are  found  for 
the  plaintiff,  is  entitled  to  ilie  postea  and  the  general  costs,  the 
plaintiff  beiog  only  entitled  to  the  costs  of  the  issues  found  for 
him  {b).  In  one  case  the  Court  compared  this  state  of  facts 
to  the  ordinary  case  of  trespass,  where,  upon  not  guilty 
pleaded,  and  also  a  justification,  if  the  latter  is  found  for  the 
defendant,  he  is  entitled  to  the  general  costs,  and  held,  that  in 
the  case  before  them  the  defendant  was  also  entitled  to  the 
postea  and  to  his  general  costs  (c). 

If  the  plaintiff  confesses  the  plea  of  plene  admimstravU  and 
takes  judgment  of  assets  quando,  the  defendant  establishes  a 
complete  defence  to  the  action,  so  far  as  he  is  sought  to  be 
charged  personally,  the  judgment  being,  so  to  speak,  against 

(a)  Marshall  y,  Willder,  9  B.  &  C.  T«mt.  156;   Itoffff  y.   Wells,  8  Id. 

656;  Tidd,  9th  edit.  p.  980.  129;  Edwards  v.  Beihell,  1  B.&AId. 

(6)  Oamans  v.  Heshett,  Tidd,  8th  264;    Iggttlden  v.    Terson,  2  D<m], 

edit.,  1016;   Cockson  v.  Drinkwater,  277;  4TyT.  809,  S,  C. 

3  Dougl.  239 ;  Hogg  v.   Oraham,  4  (c)  Hogg  t.  Grakanh  supra. 
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the  estate;  but  if  the  plaintiff^  instead  of  acting  tliiis^  takes 
issue  upon  the  plea^  and  it  is  found  against  him^  the  defendant 
is  entitled  to  judgment  for  his  costs  under  the  Statutes  23  Hen. 
VIII.  c.  15^  s.  1^  and  4  Jac.  I.  e.  3  (a) ;  but  on  a  plea  ^plene 
adndnistravit,  confessed  by  the  plaintiff^  there  beiog  a  jud^nent 
for  the  plaintiff  of  assets  quando,  and  no  nonsuit  or  verdict  for 
the  defendant^  the  above  Statutes  do  not  entitle  the  defendant 
to  costs^  and  he  is  therefore  not  entitled  to  them. 

In  a  case  where  an  executor  pleaded  non  assumpsit  andplene 
administravity  on  which  the  plaintiff  took  issue^  and  plene  ad* 
mimstravit  prater  certain  specialty  debts^  on  which  latter  plea 
the  plaintiff  took  judgment  of  assets  quandoacdderint,  and  there 
was  a  verdict  for  the  plaintiff  on  the  plea  of  non  assumpsit,  and 
for  the  defendant  on  the  issue  oi plene  administravit,  the  Court 
held^  that  the  plaintiff  being  at  all  events  entitled  to  judgment 
of  assets  quando,  and  having  been  compelled  by  the  defendant's 
pleading  non  assumpsit  to  go  down  to  trials  was  entitled  to 
retain  the  postea,  and  to  have  the  general  costs  of  the  trial, 
though  the  issue  of  plene  administravit  was  foimd  against 
him  (6).  The  correctness  of  the  judgment  in  this  case  seems 
very  questionable.  It  is  apprehended  that  the  judgment  of 
assets  quando  upon  the  plea  of  plene  administravit  prater  be- 
came nugatory  as  soon  as  the  truth  of  the  plea  of  pkne  ad' 
ndnistravit  was  established.  When  the  former  plea  is  pleaded 
alone  and  confessed^  it  stands  established  that  the  defendant 
has  some  assets  applicable  to  the  debts  having  priority,  and 
the  plaintiff  is  therefore  in  a  more  favourable  situation  than  if 
the  defendant  had  no  assets,  because  the  defendant  can  never 
set  up  against  him  that  the  whole  of  the  after-acquired  assets 
were  applicable  to  the  payment  of  these  debts ;  but  if  there  is 
a  plea  of  plene  administravit  also,  and  the  truth  of  that  is  es- 
tablished, the  plaintiff  is  no  longer  in  a  situation  to  say  that 
the  defendant  had  anything  applicable  to  the  debts  having 
priority,  and  it  seems  to  follow  that  the  judgment  of  assets 
quando  upon  the  plene  administravit  prater  becomes  nugatory 
and  of  no  effect,  that  which  is  the  foundation  of  it  appearing 

(a)  Ante,  pp.  7,  8. 
(b)  SimUUy  V.  Musteil,  12  East,  232. 
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on  the  whole  record  to  hare  no  existenoe.  In  the  case  novF 
nnder  discussion  the  judgment  of  assets  guando  ought  fear 
these  reasons  to  have  had  no  bearing  on  the  judgment^  and  i€ 
so,  it  is  reduced  to  the  ordinary  case  of  an  executor  pleading* 
non  assumpsit  and  plene  administravU,  and  on  issues  joined  on 
both  pleas,  the  first  found  for  plaintiff,  the  second  for  defend- 
ant ;  in  such  a  case  the  defendant  is  entitled,  as  has  been  al- 
ready shown,  to  the  postea  and  to  the  general  costs.  The  rea- 
son given  by  the  Court  seems  unsatisfiBctory^  viz.  that  the 
plaintiff  was  compelled  to  go  to  trial  by  the  defendant  plead- 
ing non  assumpsit ;  this  would  have  been  a  sufficient  reason  if 
the  plaintiff  had  not  taken  issue  on  the  plene  administravit, 
but  had  taken  judgment  of  assets  quando ;  but  what  ground 
was  there  for  assuming  that  if  the  defendant  had  not  pleaded 
non  assumpsit,  the  plaintiff  would  not  have  gone  to  trial  on  the 
^lessk  oi  plene  administravit  ?  A  judgment  of  assets  guando 
upon  that  plea  did  not  put  him  in  the  same  situation  as  a 
judgment  of  assets  quando  on  the  plea  of  plene  admimstravii 
prater ;  and  inasmuch  as  there  was  an  object  to  be  gained  in 
going  to  trial  upon  the  plea  of  plene  administravit,  there  seems 
no  legal  ground  for  assuming  that  the  plaintiff's  course  would 
have  been  different  if  non  assumpsit  had  not  been  pleaded.  If 
these  observations  be  correct,  it  would  seem  that  the  defendant 
in  the  case  in  question  ought  to  have  been  held  entitled  to 
the  postea  and  the  general  costs,  and  the  plaintiff  only  to  the 
costs  of  the  issue  on  non  assumpsit,  under  the  Statute  4th  of 
Anne,  c.  16. 

In  support  of  this  view  it  may  be  observed,  that  in  a  subse- 
quent case  (a)  it  was  admitted  that  the  above  case  was  incon- 
sistent with  the  dictum  of  the  Court  of  Conmion  Pleas  already 
cited  [b),  placing  the  plea  of  plene  administravit  on  the 
same  footing  as  a  justification  in  trespass ;  but  it  was  con- 
tended that  this  was  an  erroneous  view  of  the  case,  for  a  ver« 
diet  for  the  defendant  on  a  plea  of  plene  administravit  merely 
goes  in  protection  of  the  assets,  and  admits  the  cause  of  ac- 
tion, upon  which  admission  the  plaintiff  might,  after  a  verdict 

(a)  Edwardt  v.  Bethel,  1  B.  &  Aid.  (5)  See  Hogg  v.  Chnikam,  4  Taunt. 

254.  136. 
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fi>r  the  defendant^  have  a  scire  facias  agamst  the  fatare  aasets^ 
BniHindsley  y.  Russell  was  reUed  on  to  deprive  the  defendant 
of  the  general  costs^  when  two  pleas  of  non  assumpsit  and  ne 
ttngues  executrix  were  found  for  the  plaintifF^  and  plene  admin- 
istravit  for  the  defendant ;  and  it  was  Airther  urged^  that  the 
defendant  having  put  upon  the  record  ne  ungues  executrix  a 
plea  fidse  within  her  own  knowledge^  had  thereb j  rendered 
herself  liable  for  debt  and  costs  de  bonis  propriis.     But  Mr. 
Justice  Bayley,  in  delivering  his  judgment^  said^  ''  Although 
the  defendant^  by  pleading  two  unnecessary  pleas^  may  have 
subjected  herself  to  the  costs  of  the  issues  arising  out  of  those 
pleas^  yet  she  is  entitled  to  the  general  costs  of  the  trial.    The 
plea  oi  plene  administravit  is  a  plea  in  bar^  and  the  issue  upon 
that  plea  is  found  for  the  defendant ;  and  if  she  had  gone  to  trial 
upon  that  issue  alone^  there  would  have  been  a  verdict  against 
the  plaintiff^  and  a  judgment  against  him.     It  is  true  it  would 
be  a  judgment  subject  to  be  opened  by  scire  facias,  but  the 
plaintiff  still  would  have  had  his  costs ;  the  defendant  then^ 
by  pleading  double,  ought  not  to  lose  any  advantage  that  she 
otherwise  would  have  had  by  pleading  single.     The  fact  of 
having  pleaded  several  matters  can  make  no  difference  as  to 
the  plea  upon  which  she  has  succeeded.     The  plaintiff  here 
claims  payment  only  out  of  one  fund,  viz.  the  assets  of  the  tes- 
tator, and  the  defendant,  by  proving  that  those  are  AiUy  ad- 
ministered, shows  that  there  is  no  such  fund  out  of  which  the 
plaintiff  ^s  demand  may  be  satisfied.     It  has  been  said  that  the 
defendant  having  pleaded  a  plea  false  within  her  own  know- 
ledge, has  thereby  subjected  herself  to  the  general  costs,  but  it 
seems  to  me  that  that  can  make  no  difference,  inasmuch  as 
that  plea  is  joined  with  another  which  goes  in  bar  of  the 
whole  action.     I  am  therefore  of  opinion  that  the  defendant  is 
entitled  to  the  general  costs.'' 

The  subject  of  the  right  to,  and  liability  of  executors  and 
administrators  to  costs  in  actions  (K)ntinued  after  the  death 
of  the  parties,  under  the  Common  Law  Procedure  Act,  1852, 
will  be  considered  hereaffcer  (a). 

(a)  See  pott,  Chapter  XXVII. 
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CHAPTER  XXI. 

COSTS   IN   ACTIONS  WHBKE    THE   PARTIES   SUB   OK  A&E   SUED    IN 
A   PABTICULAR  CHABACTER — {cOfUiflUed). 


ACTIONS   RELATING  TO   BANKRUPTS. 

Although  assignees  of  bankrupts  are  liable  to  costs  as  other 
plaintiffs  or  defendants  [a),  there  are  some  statutable  proyi- 
sions  respecting  costs  in  certain  actions  relative  to  bankrupts 
which  require  notice. 

The  Bankrupt  Law  Consolidation  Act  (12  &  13  Vict.  c.  106,) 
enacts  (sect.  85),  that  when  any  trader  against  whom  an 
affidavit  of  debt  is  filed  by  any  creditor,  as  mentioned  in  the 
Act,  shall  be  summoned  to  appear  before  the  Court  in  which 
such  affidavit  shall  be  filed,  "  eyerj  such  creditor  or  trader 
shall  have  such  costs  as  the  Court  in  its  discretion  shall  think 
fit;  or  the  Court  may  direct  the  costs  of  either  party  of, 
incident  to,  or  attendant  upon  such  affidavit  and  summons,  to 
abide  the  event  of  any  action  which  shall  have  been  brought, 
or  shall  thereafter  be  brought  for  the  recoveiy  of  such  demand 
or  any  part  thereof;  and  in  such  case  such  costs  shall  be  costs 


(a)  In  one  case  an  attempt  was 
made  to  place  aasignees  on  the  same 
footang  as  execaton  and  admimBtraton. 
The  pliuntiff  soing  as  assignee  having 
been  nonsuited,  an  application  was 
made  to  restrain  the  Master  from  tax- 
ing the  costs  of  the  nonsnit^  on  the 
groand  that  the  phiinti£^  having  sued 
in  a  representative  character  merely, 
was  within  the  implied  exemption  from 
the  operation  of  the  statute  of  the  28 
Hen.  VIII.  c.  15,  which  had  been  con* 
stantly  held  to  protect  administrators 
and  executors  suing  in  their  represent- 
ative character  from  the  costs  payable 
to  the  defendant  by  that  statute;  but 


the  Court,  saying  that    nather  the 
assignee  of  an  insolvent^  nor  the  aaeig- 
nees  of  a  bankrupt,  had  ever  been  ood- 
sidered  within  the  exemption,  tthaed 
the  motion.      Application   was   then 
made,  on  an  affidavit  staling  that  the 
plaintiff  had  no  assets,  that  the  pay- 
ment of  the  costs  might  be  SQi^ended 
until  assets  should  be  received  by  the 
assignee  to  be  paid  quando  acddervd: 
but  that  the  Court  also  refused :  Jn- 
dr^vft  V.  Sedl^,  8  Price,  212.    Aang- 
nees  claiming  goods  are  also  liaUe  to 
the  costs  of  a  feigned  issue  under  the 
Interpleader  Act :  Melville  v.  Smerl, 
8  Scott,  N.  R.  S57. 
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in  tlie  cause,  and  recovered  under  the  judgment  and  execution 
in  such  action/' 

Where  the  Court  of  Bankruptcy,  in  pursuance  of  this 
section,  directs  the  costs  of  the  affidavit  and  summons  to 
abide  the  event  of  an  action,  the  proper  course  is  for  the 
ld]aster  or  officer  in  bankruptcy  to  tax  the  costs  relating  to 
the  affidavit  and  summons,  and  for  the  Master  who  taxes  the 
costs  in  the  action  to  add  that  amount  to  them,  and  then 
execution  issues  for  the  whole  (a) . 

Section  86  enacts,  '^that  in  every  action  brought  after  the 
commencement  of  this  Act,  wherein  any  such  creditor  is  plain- 
tiff, and  any  such  trader  defendant,  and  wherein  the  plaintiff 
ehall  not  recover  the  full  amoimt  of  the  sum  for  which  he 
shall  have  filed  an  affidavit  of  debt  as  aforesaid,  such  defend- 
ant shall  be  entitled  to  costs  of  suit,  to  be  taxed  according  to 
the  custom  of  the  Court  in  which  such  action  shall  have  been 
brought,  provided  that  it  shall  be  made  appear  to  the  satisfac- 
tion of  the  Court  in  which  such  action  is  brought,  upon 
motion  to  be  made  in  Court  for  that  purpose,  and  upon 
hearing  the  parties  by  affidavit,that  the  plaintiff  in  such  action 
had  not  any  reasonable  or  probable  cause  for  making  such 
affidavit  of  debt  in  such  amount  as  aforesaid,  and  provided 
such  Court  shall  thereupon,  by  role  or  order,  direct  that  such 
cost^  shall  be  allowed  to  the  defendant ;  and  the  plaintiff  shall, 
upon  such  rule  or  order  being  made,  be  disabled  from  taking 
out  any  execution  for  the  sum  recovered  in  any  such  action, 
unless  the  sum  shall  exceed  (and  then  in  such  sum  only  as  the 
sum  shall  exceed)  the  amount  of  the  taxed  costs  of  the  de- 
fendant in  such  action ;  and  in  case  the  sum  recovered  in  any 
such  action  shall  be  less  than  the  amount  of  the  costs  to  be 
taxed  as  aforesaid  of  the  defendant,  then  the  defendant  shall 
be  entitled,  after  deducting  the  sum  of  money  recovered  by  the 
plaintiff  in  such  action  from  the  amount  of  his  costs  so  to  be 
taxed,  to  take  out  execution  for  such  costs,  in  like  manner  as 
a  defendant  may  now  by  law  have  execution  for  costs  in  other 
cases/' 

Some  doubt  appears  to  exist  as  to  what  amounts  to  a  want 

(a)  Webb  ▼.  Hewlett,  6  Exch.  107 ;  20  L.  J.  (N.  S.),  Excb.  184,  S.  C. 
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of  reasonable  and  probable  cause  for  making  the  affidavit  of 
debt  in  the  amount  sworn  to  by  the  plaintiff. 

When  the  plaintiff  by  his  particulars  claimed  a  balance  of 
72/.  8<f.^  and  filed  an  affidavit  of  debt  for  that  aum^  and  the 
defendant  pleaded  a  set-off^  but  on  a  reference  to  an  arbitrator 
abandoned  it,  and  rested  his  defence  on  the  badness  of  the 
work  and  materials  for  which  the  action  was  brought^  and 
the  award  was  for  25/.  only^  it  was  held  that  the  defendant 
was  not  entitled  to  costs  under  the  5  &  6  Vict.  c.  122,  the 
19th  section  of  which  is  in  the  same  terms  as  the  86th  section 
of  the  12  &  13  Vict.  c.  106.  A  doubt  seems  to  have  been 
expressed,  however,  whether  if  the  defendant  had  not  aban- 
doned his  set-off,  there  might  not  have  been  want  of  probable 
cause  so  as  to  lead  to  a  different  result  (a).  The  question  was 
discussed  but  not  determined  in  a  subsequent  case  (6).  It 
was  doubted  whether  the  section  was  to  be  dealt  with  like 
the  analogous  section  of  the  43  Geo.  III.  c.  46,  relative  to  the 
arrest  and  holding  to  bail  of  a  defendant,  or  whether  a  greater 
latitude  and  discretion  might  not  be  exercised.  In  a  recent 
case,  however.  Lord  Campbell,  C.  J.,  ruled  that  the  reasonable 
decisions  on  that  Statute  are  importable  into  the  consideration 
of  the  section  now  under  consideration;  and  that  if  the 
plaintiff  knows  of  any  clear  set-off  which  must  be  deducted 
from  his  demand,  and  swears  to  his  own  debt  without  making 
the  deduction,  he  does  make  the  affidavit  without  reasonable 
or  probable  cause ;  for  the  true  debt  is  what  the  creditor  is 
entitled  to  recover,  not  the  mere  credit  side  of  his  account 
with  the  debtor  (c).  Where,  therefore,  the  plaintiff  swore 
that  the  defendant  was  indebted  to  him  in  303/.  149.  9c/.  for 
goods  bargained  and  sold,  and  on  the  trial  of  the  action  (the 
declaration  containing  counts  for  goods  sold  and  deUvered, 
and  bargained  and  sold,  and  the  defendant  pleading  non  as* 
mtmpsit,  payment,  and  set-off)  it  appeared  that  the  defendaat 
purchased  a  cargo  of  coal  from  the  plaintiff's  agent  to  the 
value  sworn  to,  but  that  the  defendant,  in  pursuance  of  the 

(a)  Sujfffimon  ▼.  BroadbetU,  I  DowL      W.  278. 
&  L.  490.  (c)  Marshall  ▼.  Sharland,  15  Q.  B. 

(i)  Smith  V.  T&mperley,  16  M.  &      1067;  20  L.  J.  (K.  S.),  Q.  B.  3»  &  C 
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tennB  of  the  a^eement  to  pay  on  delivery  half  in  cash^  had 
paid  the  captain  of  the  vessel  140/.  for  freight^  and  various 
smaller  sums  for  demurrage  and  other  charges^  after  an  attempt 
by  the  plaintiff  to  repudiate  the  contract  altogether  as  made 
without  his  authority^  the  jury  found  a  verdict  for  the  plaintiff 
for  122/.  16s.  4d.,  the  balance  of  the  value  of  the  cargo  de- 
livered^ and  it  was  held  that  the  defendant  was  entitled  to  the 
costs  of  the  action  (a) . 

Mr.  Justice  Wiffhtman,  in  delivering  his  judgment^  said^ 
'^  No  general  rule  can  be  laid  down  as  to  what  amounts  to 
reasonable  or  probable  cause  under  this  Statute  :  we  must  be 
governed  by  the  particular  circumstances  of  each  case.  In  the 
present  case  it  is  clear  that  the  plaintiff  had  no  reasonable  or 
probable  cause.  He  himself  treats  the  claim  as  one  for  goods 
sold  and  delivered^  knowing  that,  by  the  terms  of  the  agree- 
ment, delivery  could  not  take  place  until  at  least  half  the 
freight  had  been  paid  for.  The  set-off,  therefore,  in  this  case, 
is  not  collateral,  but  arises  out  of  the  veiy  contract  in  respect 
of  which  the  affidavit  is  made  :  and  therefore  a  portion  ought 
to  have  been  deducted  by  the  plaintiff.^' 

Mr.  Justice  Erie  observed :  "  When  that  which  is  claimed 
by  the  defendant  arises  from  the  transaction  out  of  which  the 
plaintiff's  claim  arises,  credit  for  it  should  be  given.  The 
plaintiff  here  contended  that  the  coals  were  got  against  his 
wUL  But  as  he  sues  for  goods  sold  and  delivered,  he  now 
treats  the  delivery  as  lawful :  and  he  must  therefore  treat  the 
payment  by  the  defendant  as  lawful;  and  to  the  amount  of 
that  payment  he  is  indebted  to  the  defendant.  Without 
making  this  allowance  he  cannot  truly  say  that  the  defendant 
is  indebted  to  him  for  the  price  of  the  coals.  I  myself 
would  carry  out  this  principle  in  all  cases  where  there  are 

mutual  debts  and  credits Where  a  set-off  is  wholly 

unconnected  with  the  plaintiff's  claim,  the  plaintiff  may  show 
a  clear  debt  on  his  own  side ;  he  need  not  fumish  the  par- 
ticulars of  the  set-off:  he  may  say  that  a  set-off  is  claimed 
against  him,  of  which  he  does  not  give  particulars,  but  may 

(a)  MarMhaU  v.  Sharland,  supra;      (N.  S.),  Q.  B.  195;  1  Baa  Court  Cases, 
tee  also  Deere  v.  Kirkhowe,  20  L.  J.      783,  S.  C. 
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ixuast  that  he  is  entitled  to  claim  a  spedfied  amount.  Here^ 
however,  ire  need  not  go  into  the  general  question,  as  the 
defendant's  claim  arises  from  the  yeiy  transaction  on  which 
the  plaintiff  sues''  (a). 

It  is  to  be  observed  that  this  section  applies  to  actions  re- 
ferred to  arbitration,  and  where  the  order  of  reference  directs 
that  the  costs  of  the  cause,  and  also  the  costs  of  the  reference, 
shall  abide  the  event  of  the  certificate,  the  defendant,  if  entitled 
to  the  costs  under  the86th  section,  is  entitled  to  the  costs  as 
well  of  the  reference  as  of  the  cause  {b) . 

Under  the  corresponding  section  of  the  5  &  6  Vict.  c.  122 
(s.  19),  it  was  held  that  the  motion  for  costs  must  be  made 
promptly  and  before  execution,  and  where  at  the  trial  the 
Judge  granted  a  certificate  for  speedy  execution,  and  on  the 
7th  of  August  the  plaintiff  signed  judgment,  taxed  costs  and 
issued  execution,  it  was  held  that  a  motion  on  the  21st  o£ 
November,  for  entering  a  suggestion  under  the  above  section, 
and  for  compelling  the  plaintiff  to  return  the  money  paid 
under  the  execution,  was  too  late,  and  the  majority  of  the 
C!ourt  were  of  opinion  that  in  cases  where  speedy  execution  is 
granted  in  vacation,  and  executed  before  term,  the  defendant 
must  apply  within  the  first  four  days  of  the  ensuing  term, 
and  in  other  cases  before  judgment  has  been  signed  and  ex- 
ecution issued  (c). 

It  is  to  be  observed,  that  where  the  86th  section  entitles  a 


(a)  It  had  been  strongly  intimated 
in  a  preyions  case,  that  where  there  is 
a  set-off  to  the  plaintiff's  demand,  the 
affidavit  ought  to  give  credit  for  the 
cross-demand,  and  daim  the  balance 
that  remains  due :  Willdififf  ▼.  Temper- 
ley,  11  Q.  B.  987.  In  that  case  the 
plaintiff  swore  that  the  defendant  was 
indebted  to  him  in  the  sum  of  99^.  19s. 
7d.,  and  referred  to  an  annexed  account 
in  which  the  total  amount  claimed  was 
1001, 14r.  7d,  and  a  credit  given  for  a 
set-off  of  102.  15#.,  the  balance  b^ng 
by  a  mistake  struck  at  99^  lOe.  7d, 
instead  of  SOI  19f .  7d.    The  amount 


recovered  was  SdL,  the  plaintiff  fidlii^ 
to  prove  various  small  items  to  the 
amount  of  ZL  19«.  7d,  It  was  hfdd 
that  the  defendant  was  not  entitled  to 
the  costs  of  the  action,  for  that  tiie 
affidavit  referring  to  the  account  did 
in  substance  daim  only  892.  19s.  7d^ 
and  no  person  could  be  deceived  by  the 
mistake. 

(5)  Deere  v.  Kirhhouse,  20  L.  J., 
Q.  B.  195;  1  BaU  Court  GasM,  783, 
8.C. 

(c)  Smiih  v.  !Pemperl^,  16  M.  & 
W.  278. 
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defendant  to  costs,  the  plaintiff  does  not  recover  any  costs 
firom  the  defendant,  for  the  section  is  not  to  be  read  as  direct- 
ing the  defendant's  costs  to  be  deducted  from  the  plaintiff's 
debt  and  costs,  but  from  the  debt  or  damages ;  the  ^^  sum  re- 
coY^ed  "  in  the  action  not  including  the  costs  (a) .  The  sec- 
tion does  not  expressly  take  from  the  plaintiff  his  right  to 
costs,  under  the  Statute  of  Gloucester,  but  Mr.  Justice  Patte* 
son  was  of  opinion  that  it  did  so  impliedly. 

When  an  action  is  brought  in  the  name  of  a  bankrupt  for 
the  benefit  of  the  assignees,  the  Court  has  generally  required 
security  to  be  given  for  the  costs  {b) ;  and  now  the  Common 
Law  Procedure  Act,  1852,  sect.  142,  enacts  that ''  the  bank- 
ruptcy or  insolvency  of  the  plaintiff,  in  any  action  which  the 
assignees  might  maintain  for  the  benefit  of  the  creditors,  shaU 
not  be  pleaded  in  bar  to  such  action,  unless  the  assignees 
shall  decline  to  continue  and  give  security  for  the  costs  thereof, 
apon  a  Judge's  order,  to  be  obtained  for  that  purpose,  within 
such  reasonable  time  as  the  Judge  may  order,  but  the  pro- 
ceedings may  be  stayed  until  such  election  is  made ;  and  in 


(a)  Deere  ▼.  Kirkhouee,  20  L.  J. 
(N.  &),Q.B.  195;  1  BaU  Court  Cases, 
788,  8.  a 

(b)  Wehb  T.  ITard,  7  T.  B.  296; 
Perkins  v.  Adeoeky  14  If.  &  W.  808; 
15  L.  J.  (N.  S.),  Ex.  7 ;  3  D.  &  L.  270. 
In  the  case  of  an  uncertificated  bank- 
mpt^  where  the  proceeds  of  the  action 
a  saeoesaftd  woold  be  assets  in  the 
hands  of  the  assignees,  the  Conrt  re- 
qmned  that  they  should  be  responsible 
Ibr  the  costs.  So  also  if  they  proceeded 
with  an  action  commenced  by  the  plain- 
tiif  before  his  bankruptcy  (Mason  ▼. 
PofiU/Z,2Dowl.61;lCr.<fcM.620;  8 
Tyr.  596,  8.  C).  And  when  the  plain- 
tiff became  bankmpt  after  a  verdict  in 
his  &Toar,  and  a  rule  for  a  new  trial 
made  absolute,  the  Court  compelled 
him  to  give  security  for  costs,  although 
it  did  not  expressly  appear  that  the 
action  was  carried  on  by  the  assignees, 
the  inference  being  that  it  was  so  car- 


ried on  (Denton  v.  Williams,  8  Dowl. 
128).  It  was  not  because  the  bank- 
rupt was  poor  and  had  no  visible 
means  of  paying  the  costs,  if  unsuccess- 
fbl,  that  the  Court  called  upon  him  to 
give  security  for  costs.  It  was  only 
where  the  action  was  brought  in  his 
name,  and  not  for  his  immediate  per- 
sonal benefit,  that  security  was  re- 
quired; and  therefore  it  was  the  assig- 
nees, and  not  the  bankrupt,  who  were 
in  substance  called  upon  to  find  the  se- 
curity (fueeper  Tindal,  C.  J.,  Wragf  v. 
Brown,  8  Dowl.  280) ;  and  if  they  re- 
fused to  interfere  in  the  action,  security 
was  not  required  (Beckham  v.  Knight, 
4Bing.  N. C.  74 ;  6  DowL  227,  8,  C. ; 
Doe  d.  ColnagU  v.  BUck,  5  Scott, 
714).  So  also  if  the  Court  could  infer 
from  the  fiicts  of  the  case  that  the  as- 
dgnees  did  not  interfere  (see  Siead  v. 
Williams,  5  C.  B.  528;  17  L.  J.,  C.  P, 
109,  8.  C). 
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case  the  aaugneeB  neglect  or  refuse  to  continue  the  action^ 
and  give  such  security  within  the  time  limited  by  the  order, 
the  defendant  may^  within  eight  days  after  such  ne^ect  or 
refusal  plead  the  bankruptcy/' 

When  the  assignees^  without  being  called  upon  to  give  secu- 
rity for  costs^  proceed  in  an  action  in  the  name  of  the  bankrupt^ 
if  they  fail  the  bankrupt  is  personally  liable  for  the  costs^  not- 
withstanding his  bankruptcy  and  certificate ;  but  against  this 
hardship  the  Court  of  Bankruptcy  will  generally  protect  him  (a) . 

If  in  an  action  against  the  petitioning  creditor  and  the 
messenger  or  his  assistant  or  other  person  appointed  by  the 
Courts  the  plaintiff  obtains  a  verdict  against  the  petitioning 
creditor^  but  the  messenger^  &c.  having  acted  in  obedience  to 
the  warrant  obtains  a  verdict  on  that  ground^  the  plaintiff 
is  liable  to  pay  the  messenger,  &c.,  his  oosts^  but  he  is  entitled 
to  have  what  he  so  pays^  taxed  in  as  part  of  his  own  costs,  so 
as  to  receive  them  from  the  petitioning  creditor  against  whom 
he  has  the  verdict  {b) ;  and  if  in  an  action  brought  against  any 
person  for  anything  done  in  pursuance  of  the  Bankrupt  Law 
Consolidation  Act  (c)  there  is  a  verdict  for  the  defendant,  or  if 
the  plaintiff  is  nonsuited,  or  discontinues  his  action  or  suit  after 
appearance,  or  if  upon  demurrer  judgment  is  given  against  the 
plaintiff,  the  defendant  is  by  the  Act  entitled  to  receive  ''  such 
full  and  reasonable  indemnity,  as  to  all  costs,  charges,  and  ex- 
penses incurred  in  and  about  any  such  action,  as  shall  be  taxed 
by  the  proper  officer  in  that  behalf,  subject  to  be  reviewed  in 
like  manner  and  by  the  same  authority  as  any  other  taxation 
of  costs  by  such  officer." 

Under  the  corresponding  section  of  the  6  Geo.  IV.  c.  16,  s. 
44  (which  as  regards  the  present  point  is  identical  with  the 
above  section,  except  that  it  gave  ^^  double  costs^'  instead  of 
the  ''fiill  indemnity"),  it  was  held  that  assignees  of  a  bank- 
rupt, and  persons  acting  in  their  aid,  are  not  within  the  mean- 
ing of  the  section,  and  consequently  not  entitled  to  the  benefit 
of  its  provisions  {d) ;  nor  is  the  official  assignee  (e).     In  those 

(a)  Archbold's  Bankrupt  Law,  voL  (e)  Id.  sect.  159. 

I.  pp.  474-5, 10th  edit.  (<Q  WoHh  v.  Sudd,  2  B.  &  Adol. 

(h)  Stat.  12  &  13  Vict.  c.  106,  b.  172;  1  DowL  328,  S.  C. 

107.                             '  (e)  Kniffhtv.  Tiir^[uand,  2  M.  &  W. 


Actions  relating  to  Bankrupts.  243 

cases,  however^  the  act  done  was  the  result  of  the  assignee's 
ownership  of  the  bankrupt's  property^  and  not  by  the  direction 
of  the  Statute;  but  if  the  assignee  does  an  act  directed  by  the 
Statute^  but  does  it  erroneously^  he  is  within  the  section  (a). 

The  Bankrupt  Law  Consolidation  Act  (12  &  13  Vict.  c. 
106)^  sect.  284^  enacts^  '"That  in  any  action^  other  than  an 
action  brought  by  the  assignees  for  any  debt  or  demand^  for 
which  the  bankrupt  might  have  sustained  an  action  had  he 
not  been  adjudged  bankrupt^  and  whether  at  the  suit  of  or 
against  the  assignees,  or  against  any  person  acting  under  the 
warrant  of  the  Court,  for  anything  done  under  such  ^arrant, 
no  proof  shall  be  required  at  the  trial,  of  the  petitioning 
creditor's  debt,  or  of  the  trading  or  act  of  bankruptcy  re- 
spectively, unless  the  other  party  in  such  action  shall,  if  de- 
fendant at  or  before  pleading,  and  if  plaintiff  before  issue 
joined,  give  notice  in  writing  to  such  assignees  or  other  person 
that  he  intends  to  dispute  some,  and  which  of  such  matters ; 
and  in  case  such  notice  shall  have  been  given,  if  such  assignees 
or  other  person  shall  prove  the  matter  so  disputed,  or  the 
othor  party  admit  the  same,  the  Judge  before  whom  the  cause 
shall  be  tried,  may  (if  he  think  fit)  grant  a  certificate  of  such 
proof  or  admission;  and  such  assignees  or  other  person  shall 
be  entitled  to  the  costs  occasioned  by  such  notice;  and  such 
costs  shall,  if  such  assignees  or  other  person  shall  obtain  a 
verdict,  be  added  to  the  costs,  and  if  the  other  party  shall 
obtain  a  verdict,  shall  be  deducted  &om  the  costs  which  such 
other  party  would  otherwise  be  entitled  to  receive  from  such 
assignees  or  oth^  person." 

As  the  cases  on  the  application  of  the  corresponding  section 
di.  the  previous  Bankrupt  Act  (6  Geo.  lY.  c.  16,  s.  90)  have 
arisen  with  reference  to  the  necessity  or  otherwise  of  proof  of 
the  facts  referred  to  in  it,  and  not  with  regard  to  the  costs  of 
such  proof,  it  would  be  out  of  place  here  to  enter  into  the 
consideration  of  them.  Moreover,  the  language  of  the  two 
sections  differs  mat^ally  in  this  respect.  If  a  cause  be 
referred,  the  Judge  has  no  power  to  certify  under  this  section, 

101 ;  and  see  Carrv(h§r$  v.  PoyiM,  5  (a)  See  Edge  v.  Parker^  8  B.  &  C, 

Bing.  270;  2  L.  M.  &  P.  420,  8.  C.         697. 
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althoiigh  by  the  order  of  reference  the  party  giving  the  notice 
agrees  to  make  the  admission  (a) ;  but  as  a  general  power  to 
certify  is  now  almost  invariably  given  to  the  arbitrator^  no 
question  of  this  kind  is  likely  to  arise. 

If  the  plaintiff  be  nonsuited  he  cannot  have  the  benefit  of  a 
certificate^  because  the  section  is  confined  to  cases  where  the 
parties  obtain  a  verdict  {b). 


CHAPTER  XXII. 

COSTS   IN   ACTIONS  WHERE   THE   PARTIES   SUB   OR   ARE   SUED 
IN   A   PARTICULAR   CHARACTER — {cOfUinued). 

COSTS  IN  ACTIONS  AGAINST  JUSTICES  OF  THE  PEACE  AND 
OTHER  PARTIES  FOR  ACTS  nONE  IN  A  JUDICIAL  OR  MINIS- 
TERIAL  CAPACITY. 

Sect.  I.  Actions  against  Justices  of  the  Peace, 
Sect.  2.  Actions    against    other   Parties   under   particular 
Statutes. 


Sect.  1.  Actions  against  Justices  of  the  Pe€u:€. 

By  Stat.  II  &  12  Vict.  c.  44,  for  the  protection  of  justices 
from  vexatious  actions,  for  acts  done  by  them  in  execution  of 
their  office  {c),  it  is  enacted  (sect.  13),  that  in  all  cases  where 
the  plaintiff,  in  any  action  brought  against  any  justice  of  the 
peace  for  anything  done  by  him  in  the  execution  of  his  office, 

(a)  Barthrop  v.  Anderian,  8  Bing.  the  provisiaii  of  any  Act  or  Acts  of 

268;  1  M.  &  Scott,  861,  S,  C,  Parliament,    the   several    statutes  or 

((}  Atkins  V.  Seward,  1  B.  &  B.  parts   of   statutes  hereinbefore  men- 

276;  3  Moore,  601,  S,  C.     This  case  tioned,  and  by  this  Act  repealed,  would 

was  decided  on  the  49  Geo.  III.  c.  121,  have  been  applicable  if  this  Act  had 

s.  10,  bnt  the  section  is  the  same  as  the  not  passed."     The  statates  repealed 

12  &  13  Vict.  c.  106,  s.  234,  as  far  as  sre  so  much  of  the  7  Jac  I.  c.  5,  21 

regards  this  point.  Jac.  I.  c  12,  and  24  Qeo.  II.  c  44^  ss 

(o)  By  sect.  18,  this  statute  is  made  relates  to  actions  against  justaoes  of 

to  apply  **  for  the  protection  of  all  per-  the  peace,  and  the  whole  of  the  43 

sons  for  anything  done  in  the  execution  Geo.  III.  c  141. 
of  their  office,  in  all  cases  in  which,  by 
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''  sliall  be  entitled  to  recover^  and  he  shall  prove  the  levying 
or  payment  of  any  penalty  or  sum  of  money  under  any 
conviction  or  order  as  parcel  of  the  damages  he  seeks  to 
recover^  or  if  he  prove  that  he  was  imprisoned  under  such 
conviction  or  order,  and  shall  seek  to  recover  damages  for  any 
sach  imprisonment,  he  shall  not  be  entitled  to  recover  the 
amount  of  such  penalty  or  sum  so  levied  or  paid,  or  any  sum 
beyond  the  sum  of  twopence  as  damages  for  such  imprison- 
ment, or  any  costs  of  suit  whatsoever,  if  it  shall  be  proved 
that  he  was  actuaUy  guilty  of  the  offence  of  which  he  was  so 
convicted,  or  that  he  was  liable  by  law  to  pay  the  sum  he  was 
so  ordered  to  pay  :  and  (with  respect  to  such  imprisonment) 
that  he  had  undergone  no  greater  punishment  than  that 
assigned  by  law  for  the  offence  of  which  he  was  so  convicted, 
or  for  nonpayment  of  the  sum  he  was  so  ordered  to  pay/^ 

Sect.  14  enacts,  '"That  if  the  plaintiff  in  any  such  action 
shall  recover  a  verdict,  or  the  defendant  shall  allow  judgment 
to  pass  against  him  by  default,  such  plaintiff  shall  be  entitled 
to  costs  in  such  manner  as  if  this  Act  had  not  been  passed; 
or  if  in  such  case  it  be  stated  in  the  declaration,  or  in  the 
Buminom  and  particnla»  in  the  County  Court,  if  he  sue  in 
that  Court,  that  the  act  complained  of  was  done  maliciously, 
and  without  reasonable  and  probable  cause,  the  plaintiff,  if  he 
recover  a  verdict  for  any  damages,  or  if  the  defendant  allow 
judgment  to  pass  against  him  by  default,  shall  be  entitled  to 
his  full  costs  of  suit,  to  be  taxed  as  between  attorney  and 
client ;  and  in  every  action  against  a  justice  of  the  peace  for 
anything  done  by  him  in  the  execution  of  his  office,  the  de- 
fendant, if  he  obtain  judgment  upon  verdict  or  otherwise,  shall 
in  all  cases  be  entitled  to  his  full  costs  in  that  behalf,  to  be 
taxed  as  between  attorney  and  client/' 

It  seems  impossible  to  reconcile  these  two  sections,  as  far  as 
relates  to  costs ;  for  although  the  14th  section  gives  the  plain- 
tiff costs  in  every  action  where  the  plaintiff  obtains  a  verdict, 
in  the  same  manner  as  if  the  Act  had  not  been  passed,  yet 
under  the  13th  section  the  plaintiff,  although  entitled  to  a 
verdict,  is  deprived  of  costs  if  he  is  only  entitled  to  twopence 
damages  under  that  section  in  respect  of  his  imprisonment. 
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It  is  certainly  tme  that  independently  of  this  Statute^  two- 
pence damages  in  an  action  of  trespass,  or  trespass  on  the 
case,  would  not  carry  costs  without  a  certificate  (a);  but 
suppose  the  case  where  the  plaintiff  recovers  forty  shillings 
dunages,  including  twopence  for  the  imprisonment,  or  in  a 
case  where  a  penalty  has  been  levied  withont  impriaomnent, 
that  the  plaintiff  recovers  substantia]  damages  exdnsive  of  the 
penalty,  is  he  entitled  to  costs  imder  the  14th  section,  or  to 
be  deprived  of  them  under  the  13th  ?  It  is  to  be  observed 
that  the  13th  section  is  not  confined  to  cases  where  the  plain- 
tiff claims  or  recovers  solely  in  respect  of  damages  for  the 
imprisonment,  nor  is  the  deprivation  of  costs  confined  to  so 
much  as  relates  to  such  imprisonment,  but  takes  away  the 
right  to  all  costs  of  suit  whatsoever.  The  solution  of  the 
above  difficulty  may  probably  be,  that  the  14th  section  is  to 
be  read  as  if  the  cases  provided  for  in  the  13th  were  excluded 
from  it,  and  instead  of  reading  the  words  '^  as  if  this  Act  had 
not  been  passed''  literally,  to  read  them  as  meaning  as  if  this 
enactment  (viz.  the  14th  section)  had  not  been  made.  Then 
with  respect  to  the  case  of  the  plaintiff  recovering  substantial 
damages  not  including  the  damages  for  the  imprisonment,  or 
not  including  the  sum  levied  as  a  penalty,  if  there  be  damages 
connected  with  the  imprisonment  or  with  the  levying  the 
penalty  (for  instance  special  damage  £rom  an  excessive  levy), 
the  wording  of  the  section  seems  strong  enough  to  deprive 
the  plaintiff  of  costs  (although  even  this  is  doubtful) ;  but  if  in 
the  same  action  the  plaintiff  recovers  substantial  damages  for 
a  cause  of  action  unconnected  with  the  imprisonment  or  the 
penalty,  the  Statute  cannot  mean  to  deprive  him  of  all  costs 
of  such  action,  and  would  probably  be  held  to  deprive  him 
only  of  those  caused  by  the  part  of  the  cause  of  action  con- 
nected with  the  imprisonment  or  the  penalty,  in  the  same  way 
and  on  the  same  principle  as  he  would  lose  the  costs  of  an  issue 
on  which  he  failed. 

It  is  to  be  observed,  that  by  section  1  of  this  Act  the  plain- 
tiff, in  an  action  against  a  justice  of  the  peace  for  any  act 
done  by  him  in  the  execution  of  his  duty  as  such  justice,  is 

(a)  See  ante.  Chapter  VIII. 
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not  (if  the  justice  had  junBdiction)  entitled  to  a  verdict^  unless 
he  proves  that  the  act  was  done  maliciously  and  without 
reasonable  and  probable  cause  (which  must  be  averred  in  the 
declaration) ;  and  by  sect.  2,  no  action  can  be  brought 
against  a  justice  of  the  peace  for  any  act  done  under  any 
conviction  or  order  made  or  warrant  issued  by  any  such 
jnstice  in  a  matter  of  which  by  law  he  has  not  jurisdiction^ 
or  in  which  he  has  exceeded  his  jurisdiction^  until  such  con- 
viction has  been  quashed;  or  if  such  action  is  brought  for 
anything  done  under  such  warranty  where  the  warrant  has  not 
been  followed  by  any  conviction  or  order,  or  if  it  be  a  warrant 
upon  an  information  for  an  allied  indictable  offence  where  a 
summons  was  previously  issued  and  personally  served  and  the 
party  fiedled  to  appear  {a),  then  no  action  is  maintainable 
for  anything  done  under  such  warrant ;  nor  (by  sect.  3)  is  an 
action  maintainable  against  a  justice  who,  bond  fide  and 
without  coUusion,  merely  grants  a  warrant  of  distress  or  com- 
mitment, on  a  conviction  or  order  made  by  another  justice ; 
nor  (sect.  4)  for  granting  a  warrant  of  distress  on  an  irregular 
or  defective  poor  rate,  or  against  a  person  not  liable  to  be 
rated ;  nor  any  action  for  the  manner  of  exercising  discretion- 
ary power  given  to  a  justice  by  any  Act  of  Parliament.  In 
any  of  these  cases,  therefore,  where  the  plaintiff  is  not  entitled 
to  recover,  and  also  where  he  has  not  brought  his  action  in 
the  time  limited  by  sect.  8,  or  does  not  prove  notice  of  action 
under  the  9th  section,  the  defendant,  being  entitled  to  judg- 
luent,  recovers  under  the  14th  section  his  fall  costs  as  between 
attorney  and  cUent. 

It  may  be  added,  that  sect.  7  gives  power  to  the  Court  or 
Judge  to  set  aside  proceedings,  with  or  without  costs,  in  any 
action  brought  under  the  particular  circumstances  where  the 
Act  directs  that  no  action  shall  be  brought. 

It  would  be  out  of  place  to  enter  further  into  the  con- 
sideration of  what  circumstances  disentitle  a  plaintiff  to  sue 
under  one  or  other  of  the  above  provisions,  as  the  cases  which 

(o)  A  snmmoiui  after  oonvictioii  in  a  payment,  is  not  a  smnmons  within  the 
P®^ty»  to  show  catuie  why  the  party  section.  Bessell  v.  Wilson,  1  EUia  & 
*«iW  not  he  committed  in  defeult  of      B.  489;  22  L.  J.,  M.  C.  94,  S.  C. 
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have  arisen  on  this  ambigaous  Statute  do  not  directly  affect 
the  question  of  costs  (a). 

By  sect.  11  of  the  same  Statute^  it  is  enacted^  '^That  after 
notice  of  action  shall  be  given  (as  is  required  by  sect.  9)^  and 
before  such  action  (i.  e.  an  action  against  a  justice  of  the 
peace  for  any  thing  done  by  him  in  the  execution  of  his 
office)  shall  be  commenced^  such  justice  to  whom  such  notice 
shall  be  given  may  tender  to  the  party  complaining,  or  to  his 
attorney  or  agent,  such  sum  of  money  as  he  may  think  fit  as 
amends  for  the  injury  complained  of  in  such  notice ;  and  after 
such  action  shall  have  been  commenced,  and  at  any  time 
before  issue  joined  therein,  such  defendant,  if  he  have  not 
made  such  tender,  or  in  addition  to  such  tender,  shall  be  at 
liberty  to  pay  into  Court  such  sum  of  money  as  he  may  think 
fit,  and  which  said  tender  and  payment  of  money  into  Court, 
or  either  of  them,  may  afterwards  be  given  in  evidence  by  the 
defendant  at  the  trial  under  the  general  issue  aforesaid ;  and 
if  the  jury  at  the  trial  shall  be  of  opinion  that  the  plaintiff  is 
not  entitled  to  damages  beyond  the  sum  so  tendered  or  paid 
into  Court,  or  beyond  the  simis  so  tendered  and  paid  into 
Court,  then  they  shall  give  a  verdict  for  the  defendant,  and 
the  plaintiff  shall  not  be  at  liberty  to  elect  to  be  nonsuit,  and 
the  sum  of  money,  if  any,  so  paid  into  Court,  or  so  mudi 
thereof  as  shall  be  sufficient  to  pay  or  satisfy  the  defendant's 
costs  in  that  behalf,  sHall  thereupon  be  paid  out  of  Court  to 
him  (A),  and  the  residue,  if  any,  shall  be  paid  to  the  plaintiff; 
or  if,  where  money  is  so  paid  into  Court  in  any  such  action, 
the  plaintiff  shall  olect  to  accept  the  same  in  satisfaction  of 
his  damages  in  the  said  action,  he  may  obtain  from  any 


(a)  See  Barton  ▼.  BrichneU,  and 
Meg.  T.  Barton,  18  Q.  B.  Rep.  893, 
889 ;  20  L.  J.  (N.  S.),  M.  C.  1,  S.  C; 
yewbould  V.  Coltman,  20  L.  J.  (K.  S.), 
M.  C.  149;  Leary  v.  Patrick,  15  Q. 
B.  266;  19  L.  J.  (N.  S.),  M.  C.  211, 
'S'.  C. ;  Rayloch  v.  Sparke,  1  £1.  & 
Bl.  471;  22  L.  J.,  M.  C.  67  j  BesgeU 
V.  WiUon,  1  E.  &  B.  489;  22  L.  J., 
M.  C.  94. 


(h)  Some  provision  seems  wanting 
to  prevent  the  plamtifffrom  taJdng  the 
money  oat  of  Conrt,  according  to  the 
ordinary  practice,  immediately  after  it 
hasheen  paid  in;  probably  the  framer 
of  the  Act  was  under  the  impreNion 
that  where  money  is  paid  into  Court  it 
remains  there  till  the  action  is  at  an 
end :  but  this  is  not  so. 
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Judge  of  the  Court  in  which  such  action  shaU  be  brought  an 
order  that  such  money  shall  be  paid  out  of  Court  to  him^  and 
that  the  defendant  shall  pay  him  his  costs  to  be  taied,  and 
thereupon  the  said  action  shall  be  determined^  and  such  order 
shall  be  a  bar  to  any  other  action  for  the  same  cause/' 


Sect.  2.     Actions  against  other  Parties  under  particular 

Statutes. 

Besides  this  general  Statute  for  the  protection  of  justices^ 
Hiere  are  numerous  provisions  for  the  protection  of  all  parties 
in  the  performance  of  judicial  and  ministerial  duties  imposed 
on  them  by  particular  Acts  of  Parliament. 

By  sect.  75  of  the  7  &  8  Geo.  IV.  c.  29,  for  consolidating 
and  amending  the  Laws  in  England  relative  to  Larceny,  and 
other  Offences  connected  therewith,  it  is  enacted,  ''  That  all 
actions  and  prosecutions  to  be  commenced  against  any  person 
for  anything  done  in  pursuance  of  this  Act,  shall  be  laid  and 
tried  in  the  county  where  the  fact  was  committed,  and  shall 
be  conmienced  within  six  calendar  months  after  the  fact  com- 
mitted, and  not  otherwise ;  and  notice  in  writing  of  such 
action  and  of  the  cause  thereof  shall  be  given  to  the  defendant 
one  calendar  month  at  least  before  the  commencement  of  the 
action ;  and  in  any  such  action  the  defendant  may  plead  the 
general  issue,  and  give  this  Act  and  the  special  matter  in  evi- 
dence at  any  trial  to  be  had  thereupon ;  and  no  plaintiff  shall 
recover  in  any  such  action,  if  tender  of  sufficient  amends  shall 
have  been  made  before  such  action  brought,  or  if  a  sufficient 
sum  of  money  shall  have  been  paid  into  Court  after  such 
action  brought  by  or  on  behalf  of  the  defendant ;  and  if  a 
verdict  shall  pass  for  the  defendant,  or  the  plaintiff  shall  be- 
come nonsuit,  or  discontinue  any  such  action  after  issue  joined, 
or  if,  upon  demurrer  or  otherwise,  judgment  shall  be  given 
against  the  plaintiff,  the  defendant  shall  recover  his  full  costs, 
as  between  attorney  and  client,  and  have  the  like  remedy  for 
the  same  as  any  defendant  hath  by  law  in  other  cases ;  and 
though  a  verdict  shall  be  given  for  the  plaintiff  in  any  such 
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action,  sach  plaintiff  shall  not  have  costs  against  the  defendant 
unless  the  Judge  before  whom  the  trial  shall  be  shall  certify 
his  approbation  of  the  action  and  of  the  verdict  obtained 
thereupon.'' 

There  is  precisely  the  same  danse  in  the  7  &  8  Geo.  IV.  c. 
80,  for  consolidating  and  amending  the  laws  in  England 
relative  to  malicious  injuries  to  property. 

By  the  8  &  9  Vict.  c.  87  (an  Act  for  the  prevention  of 
smuggling),  it  is  by  sect.  1 16  enacted,  ''That  In  case  any  in- 
formation or  suit  shall  be  commenced  or  brought  to  trial  on 
account  of  the  seisure  of  any  vessel,  boat,  or  g(X>ds,  mer- 
chandises or  commodities  whatsoever,  or  any  horses  or  other 
animals,  or  any  carriage  seised,  as  forfeited  by  this  or  any 
Act  relating  to  the  customs  wherein  a  verdict  shall  be  found 
for  the  claimant  thereof,  and  it  shall  appear  to  the  Judge  or 
Court  before  whom  the  same  shall  have  been  tried  that  there 
was  a  probable  cause  of  seizure,  such  Judge  or  Court  shall 
certify  on  the  record  that  there  was  such  probable  cause,  and 
in  such  case  the  person  or  persons  who  made  such  seisure 
shall  not  be  liable  to  any  action,  indictment,  or  other  suit  ct 
prosecution  on  account  of  such  seizure ;  and  in  case  any  action, 
indictment,  or  other  suit  or  prosecution  shall  be  commenced 
and  brought  to  trial  against  any  person  or  persons  whomsoever, 
on  account  of  any  such  seizure  as  aforesaid,  wherein  a  verdict 
shall  be  given  against  the  defendants  or  defendant,  if  the  Court 
or  Judge  before  whom  such  information  or  suit  shall  have  beea 
tried  shall  have  certified  on  the  said  record  that  there  was  a 
probable  cause  for  such  seizure,  then  the  plaintiff,  besides  the 
things  seized  or  the  value  thereof,  shall  not  be  entitled  to 
above  2d.  damages,  nor  to  any  costs  of  suit,  nor  shall  the  de- 
fendant or  defendants  in  such  prosecution  be  fined  above  1'*" 

Sect.  117  enacts,  "  That  no  writ  shall  be  sued  out  against, 
nor  a  copy  of  any  process  served  upon  any  officer  of  the  annF^ 
navy,  marines,  customs,  or  excise,  or  against  any  person  acting 
under  the  direction  of  the  Conmiissioners  of  Her  Majesty^^ 
Customs,  for  anything  done  in  the  execution  of  or  by  reason 
of  his  office,  until  one  calendar  month  next  after  notice  in 
writing  shall  have  been  delivered  to  him,  or  left  at  his  usual 


Actions  against  Justices  of  the  Peace  and  others.      251 

place  of  abode^  by  the  attorney  or  agent  for  the  party  wbo 
intendB  to  sue  out  such  writ  or  process  as  aforesaid^  in  which 
notice  shall  be  clearly  and  explicitly  contained  the  canse  of 
action^  the  name  and  place  of  abode  of  the  person  who  is  to 
bring  such  action^  and  the  name  and  place  of  abode  of  the 
attorney  or  agent ;  and  that  a  fee  of  20s.  shall  be  paid  for  the 
preparing  and  serving  of  erery  such  notice^  and  no  more/' 

Sect.  118  prevents  the  plaintiff  from  giving  evidence  of  any 
cause  of  action  not  contained  in  his  notice^  and  entitles  the 
defendant  to  a  verdict  if  the  notice  is  not  proved  to  have  been 
given. 

Sect.  119  authorizes  the  defendant  to  tender  amends  within 
one  calendar  month  after  the  notice^  and  to  plead  such  tender 
together  with  the  plea  of  not  guilty^  and  any  other  pleas^  and 
if  the  defendant  succeeds  on  the  tender^  or  if  the  action  is  put 
an  end  to  by  nonsuit^  discontinuance^  or  judgment  for  defend- 
ant on  demurrer^  the  defendant  is  to  be  entitled  to  the  same 
costs  as  if  he  had  pleaded  the  general  issue  only. 

Sect.  120  authorizes  the  defendant  to  pay  money  into 
Court  if  he  has  not  tendered  amends  or  sufBcient  amends. 

And  sect.  121  provides  that  the  action  must  be  brought 
vrithin  six  months^  makes  the  venue  locals  authorizes  the 
general  issue  to  be  pleaded  and  the  special  matter  to  be  given 
in  evidence^  and  in  case  of  discontinuance^  nonsuit^  or  judg- 
ment for  the  defendant  on  verdict  or  demurrer^  gives  the  de- 
fendant a  right  to  treble  costs. 

The  Statute  9  &  10  Vict.  c.  95,  for  the  more  easy  recovery 
of  small  debts  and  demands  in  England  (commonly  called  the 
Ckmnty  Court  Act),  enacts  (s.  139),  "  That  if  any  person  shall 
bring  any  suit  in  any  of  her  Majesty's  superior  Courts  of 
record,  in  respect  of  any  grievance  committed  by  any  clerk, 
bailiff,  or  oflScer  of  any  Court  holden  under  this  Act,  under 
colour  or  pretence  of  the  process  of  the  said  Coiurt,  and  the 
jury  upon  the  trial  of  the  action  shall  not  find  greater  dam- 
ages for  the  plaintiff  than  the  sum  of  twenty  pounds,  no  costs 
shall  be  awarded  to  the  plaintiff  in  such  action  unless  the 
Judge  shall  certify  in  Court  upon  the  back  of  the  record  that 
the  action  was  fit  to  be  brought  in  such  superior  Court.'' 

The  previous  section  (138),  for  the  protection  of  persons 
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acting  in  the  execution  of  that  Act,  enacts,  **  That  all  actions  and 
proeecutions  to  be  commenced  against  any  person  for  anytlung 
done  in  pursuance  of  this  Act  shall  be  laid  and  tried  m  the 
county  'vrhere  the  fact  was  committed,  and  shall  be  com- 
menoed  within  three  calendar  months  after  the  fiust  committed, 
and  not  afterwards,  or  otherwise;  and  notice  in  writing  of 
such  action,  and  of  the  cause  thereof,  shall  be  given  to  the 
defendant  one  calendar  month  at  least  before  the  commoioe- 
ment  of  the  action ;  and  no  plaintiff  shall  recover  in  any  such 
action  if  tender  of  sufficient  amends  shall  have  been  made 
before  such  action  brought,  or,  if  after  action  brought,  a  suffi- 
cient sum  of  money  shall  have  been  paid  into  Court  with  costs, 
by  or  on  behalf  of  the  defendant/^ 

The  128th  section  of  the  same  Act  provides,  that  ''where 
any  officer  of  the  County  Court  shall  be  a  party  (except  in 
respect  of  any  claim  to  any  goods  and  chattels  taken  in  exe- 
cution of  the  process  of  the  Court,  or  the  proceeds  or  value 
thereof),  the  action  may  be  brought  and  determined  in  anj 
such  superior  Court,  at  the  election  of  the  party  suing  or  pro- 
ceeding, as  if  this  Act  had  not  been  passed ;"  and  for  anj 
action  in  which  by  this  section  concurrent  jurisdiction  is  given 
to  the  superior  Courts,  the  plaintiff  is  entitled  to  costs  in  the 
same  manner  as  if  the  Act  had  not  been  passed  (a). 

There  is  no  inconsistency  between  the  128th  and  139th  sec- 
tions, for  the  last-mentioned  section  was  intended  expressly  for 
the  protection  of  officers  who  shall  have  been  guilty  of  some 
unlawful  step  in  the  bond  fide  discharge  of  their  duty,  for  it 
contemplates  that  some  damages  shall  be  awarded  againat 
them :  it  therefore  refers  to  those  actions  in  respect  of  any 
claim  to  any  goods  and  chattels  taken  in  execution  of  the  pro- 
cess of  the  Court,  or  the  proceeds  or  value  thereof,  and  con. 
sequently  being  excepted  from  the  128th  section,  the  right  to 
costs  in  respect  of  those  actions  within  that  section  does  not 
apply  to  an  action  against  an  officer  of  the  County  Court,  in 
respect  of  a  claim  to  goods  taken  in  execution  under  the  pro- 
cess of  the  Court  ib) . 

(a)  See  16  &  16  Vict.  c.  54,  ante,      (N.  S.),  Q.  B.  266  j    2  L.  M.  A  P-  ^ 
Chapter  IX.  S.  C. 

(h)  Mann  v.  Buckerfteldy  20  L.  J. 
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The  13  &  14  Vict.  c.  61,  which  extends  the  laflt-mentioiied 
Act^  enacts^  in  a.  19,  that  no  action  shall  be  brought  against 
any  high  bailiff  or  bailiffs,  or  against  any  person  or  persons, 
acting  by  the  order  and  in  aid  of  any  high  bailiff,  for  any- 
thing done  in  obedience  to  any  warrant  under  the  hand  of  the 
derk  of  the  Court  and  the  seal  of  the  Court,  until  demand 
has  been  made  of  perusal  and  copy  of  the  warrant,  and  if  it  be 
given,  requires  the  clerk  who  signed  and  sealed  the  warrant  to 
be  made  a  defendant,  and  if  the  bailiff,  &;c.  is  joined  as  a  defend- 
ant with  the  derk,  the  bailiff,  &c.  on  proof  of  the  warrant  is 
entitled  to  a  verdict,  and  if  the  verdict  be  against  the  clerk 
the  plaintiff  is  entitled  to  have  his  costs  taxed  so  as  to  indude 
those  he  will  have  to  pay  to  the  acquitted  bailiff,  &c. 

The  12  &  13  Vict.  c.  92,  for  the  more  effectual  prevention  of 
cruelty  to  animals,  contains  a  clause  (sect.  27)  almost  verbatim 
the  same  as  the  11th  section  of  the  11  &  12  Yict.  c.  44,  for  the 
protection  of  justices  (a),  and  which  it  is  therefore  unneces- 
sary to  insert. 

Those  Statutes  which,  without  otherwise  regulating  or  affect- 
ing costs,  give  double  costs  or  full  costs,  or  costs  as  between 
attorney  and  cUent  in  particular  actions,  have  been  already 
mentioned  in  a  previous  chapter  {b) . 


CHAPTER  XXIII. 


ACTIONS   WHERE   THE    PLAINTIFF   SUES    IN    FORMA   PAUPERIS. 

The  11  Hen.  VII.  c.  12,  in  the  behalf  of  the  poor  persons  of  this 
Iwxd  not  able  to  sue  for  their  remedy  after  the  course  of  the 
common  law,  enacts,  ''  That  every  poor  person  or  persons 
ii'hich  have  or  hereafter  shall  have  cause  of  action  or  actions 
against  any  person  or  persons  within  this  realm,  shall  have,  by 
the  discretion  of  the  Chancellor  of  this  realm  for  the  time 
^iag,  writ  or  writs  original,  and  writs  of  suipcena,  according 

(a)  See  ante,  p.  248.  (ft)  See  Chaptar  XIII. 
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to  the  nature  of  their  caaaes^  therefore  nothing  paying  to  your 
Highness  for  the  seals  of  the  same^  nor  to  any  person  for  the 
writing  of  the  same  writ  and  writs  to  be  hereafter  sued;  and  that 
the  said  Chancellor  for  the  time  being  shall  assign  such  of  the 
clerks  which  shall  do  and  use  the  making  and  writing  of  the 
same  writs^  to  write  the  same  ready  to  be  sealed^  and  also 
learned  counsel  and  attomies  for  the  same^  without  any  re- 
ward taking  therefore ;  and  after  the  said  writ  or  writs  be 
returned^  if  it  be  afore  the  King  in  his  bench,  the  Justioes 
there  shall  assign  to  the  same  poor  person  pr  persons,  counsd 
learned,  by  tiieit  discretions,  which  shall  give  their  counsek, 
nothing  taking  for  the  same;  and  likewise  the  Justices  shall 
appoint  attorney  and  attomies  for  the  same  poor  person  or 
persons,  and  all  other  officers  requisite  and  necessary  to  be  had 
for  the  speed  of  the  said  suits  to  be  had  and  made,  which  ahall 
do  their  duties  without  any  reward  for  their  counsels,  help, 
and  business  in  the  same ;  and  the  same  law  and  order  shall  be 
observed  and  kept  of  all  such  suits  to  be  made  afore  the  King's 
Justices  of  his  Common  Place,  and  Barons  of  his  Exchequer, 
and  all  other  Justices  in  the  Courts  of  record  where  any  sach 
suit  shall  be/' 

The  Statute  23  Hen.  VIII.  c.  15,  which  gives  costs  to  defend- 
ants upon  nonsuit  or  verdict  for  the  defendant  in  actions  of 
trespass  to  land,  actions  of  debt  or  covenant  upon  specialty  or 
contract,  and  actions  of  detinue,  or  of  account,  or  upon  the 
case,  or  iq)on  any  Statute  for  any  offence  or  wrong  personal 
to  the  plaintiff  (a) ,  provides  (sect.  2),  "  That  all  and  every  such 
poor  person  or  persons,  being  plaintiff  or  plaintiffs  in  any  of 
the  said  actions,  bills,  or  plaints,  which  at  the  commencement 
of  their  suits  or  actions  be  admitted  by  discretion  of  the  Judge 
or  Judges,  where  such  suits  or  actions  shall  be  pursued  or 
taken,  to  have  their  process  and  counsel  of  charity,  withoii* 
any  money  or  fee  for  the  same,  shall  not  be  compelled  to  pay 
any  costs  by  virtue  and  force  of  this  Statute,  but  shall  suffer 
other  punishment,  as  by  the  discretion  of  the  Justices  or  Judge 
afore  whom  such  suits  shall  depend  shall  be  thought  reason- 

(a)  See  aniet  p.  7. 
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able,  anything  afore  rehearsed  to  the  contrary  hereof  notwith- 
standing/' 

Independently  of  the  above  Statutes  the  Courts  had  and  for* 
merly  exercised  a  common  law  authority  to  admit  parties  to 
sue  in  forma  pauperis  {a) . 

The  punishment  which  the  Statute  23  Hen.  YIII.  enables 
the  Court  to  inflict  on  unsuccessful  pauper  plaintiffs  is  never  in 
practice  inflicted  (b).  The  expenses  attending  the  carrying 
on  ci  even  a  pauper  suit^  and  the  other  inconveniences  of 
an  xmsuccessM  result,  operated  to  some  extent  as  a  safe- 
guard against  the  multiplicity  of  vexatious  proceedings, 
to  say  nothing  of  the  protection  resulting  from  the  necessity 
of  counsePs  certificate;  but  as  a  pauper  plaintiff  who  suc- 
ceeded on  the  trial  was  entitled  to  costs  in  the  same  manner 
and  to  the  same  amount  as  any  other  plaintiff  (c),  speculative 
actions  were  sometimes  brought  in  formd  pauperis  merely 
with  a  view  to  obtaining  costs.  By  the  pleading  rules  of  Hil- 
ary Term,  1853  (taking  effect  from  Trinity  Term,  1853),  it  is 
declared,  that  "  a  person  admitted  to  sue  in  formd  pauperis 
shall  not  in  any  case  be  entitled  to  costs  from  the  opposite 
party,  unless  by  order  of  the  Court  or  a  Judge.*' 

Moreover,  if  it  aj^pears  that  the  plaintiff  has  no  meritorious 
cause  of  action,  or  has  acted  vexatiously  or  improperly,  the 
Courts  will  dispauper  him  by  discharging  the  order  admitting 
him  to  sue  in  formd  pauperis  {d) ;  ani  when  dispaupered  he 
becomes  liable  to  all  subsequent  costs  as  an  ordinary  plaintiff, 
but  he  is  not  liable  to  the  costs  previously  incurred. 

A  plaintiff  could  not  be  dispaupered  after  judgment  as  in 
case  of  a  nonsuit,  because  the  cause  was  then  over  (e) . 

What  degree  of  poverty  shall  entitle  a  person  to  sue  in 


(a)  See  judgment  of  Maute,  J.,  in 
Brunt  V.  Wardle,  4  Soott,  N.  R.  197. 

{h)  It  is  laid  down  in  the  older  an- 
thoritiei,  that  if  a  pauper  he  nonsuit 
he  shall  pay  costs  or  he  whipped,  hat 
this  punishment  does  not  appear  to 
have  heen  ever  inflicted. 

(e)  Mieer,  Brown,  1  Bos.  &Pul.  89. 

(d)  Sowe9  V,  Johnton,  1 Y.  &  J.  10. 


See  Bice  v.  Brown,  1  Bos.  &  Pnl.  89 ; 
PraU  V.  Delaine,  10  M.  &  W.  512. 
The  Judge's  order,  allowing  the  plain- 
tiff to  sue  in  formd  pauperis,  must  he 
made  a  rule  of  Court,  hefore  the  motion 
to  discharge  it  can  he  entertained. 
Sawee  v.  Johneo%  supra. 

(e)  Jenkins  v.  Hyde,  6  M.  &  SeL 
228. 
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forma  pauperis  is  not  accurately  defined  by  the  Statute  11 
Hen.  YII. ;  but  the  Courts  have  been  long  in  the  habit  of 
granting  this  privilege  to  such  persons,  having  cause  of  action, 
as  will  swear  that  they  are  not  worth  5/.  in  the  world  ex- 
clusive of  their  wearing  apparel,  and  the  right  to  the  matto 
in  controversy  (a). 

The  privilege  is  confined  to  plaintiffs,  and  cannot  be  granted 
to  a  defendant  in  a  civil  action  in  a  Court  of  law  (6). 

With  respect  to  the  nature  of  the  cause  of  action  on  account 
of  which  the  plaintiff  seeks  to  sue  in  formd  pauperis,  actions 
of  assumpsit  are  within  the  Statute  23  Hen.  YIII.  c.  15, 
s.  2  (c) ;  but  it  seems  that  an  action  for  penalties  is  not  within 
it  (d).  Actions  of  ejectment,  although  not  provided  for  by  the 
Statute,  were  placed  on  the  same  footing  as  other  actions  by 
the  4  Jac.  I.  c.  3  (e).  In  an  action  for  slander  it  has  been 
laid  down  that  the  Courts  will  not  admit  the  plaintiff  to  sae 
in  this  character  (/). 

With  regard  to  the  mode  in  which  the  plaintiff  is  admitted 
to  sue  in  forma  pauperis,  it  is  here  sufficient  to  state  that  it  is 
generally  done  at  the  commencement  of  the  suit  by  petition 
(accompanied  by  affidavit)  to  the  chief  Justice  or  Baron  of  the 
Court  in  which  the  action  is  to  be  brought,  and  which  petition 
is  subscribed  by  counsel  giving  his  opinion  that  the  plaintiff 
has  good  cause  of  action.  The  prayer  of  the  petition  used  to 
be  granted  as  a  matter  of  course,  and  the  party  admitted  to  sue, 
the  counsel  assigned  being  generally  the  one  who  has  sub* 
scribed  the  petition ;  but  latterly  the  Judges,  or  some  of  tiiem, 


(a)  Hullock,  2nd  edit.  p.  222,  and 
cases  there  cited. 

(b)  Anon.,  Barnes,  828 ;  16  Yin. 
Abr.  269,  pi.  4.  Bnt  by  8  &  4  Will 
IV.  c.  58,  defendants  in  informations  on 
the  customs  and  excise  la^^  are  enti- 
tled to  defend  in  formd  pauperis  un- 
der the  same  circumstances,  and  upon 
taking  similar  steps  as  are  required  in 
the  case  of  pauper  plaintiff.  But  this 
dause  appears  to  be  confined-  to  per- 
sons arrested  and  imprisoned  by  torit 
of  capiat.    See  Attorney- General  v. 


Dummia,  2.  C.  &  M.  898;  ^Tjt.i^ 
8,  C,  And  a  defendant  in  a  criminal 
case  removed  by  the  prosecutar  into  the 
Court  of  Queen's  Bench,  will  be  permit- 
ted to  defend  m  formd  pauperis.  -Ser 
V.  Page,  1  Dowl.  507. 

(c)  Casey  v.  TomUn,  7  M.  &  W. 
190. 

(cQ  Hawea  v.  Johnson^  1  Y.  &  J* 
10. 

(e)  See  a^te,  p.  8. 

(/)  16  Vin.  Abr.  tit.  Pauper,  B.  2; 
CUtTord  V.  Mabey,  1  Add.  124;  <a^  S«- 
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before  granting  the  order^  bave  taken  some  pams  to  ascertain 
what  was  the  natore  of  the  case^  with  a  view  to  prevent  im- 
proper actions  being  brought  in  forma  pauperis ;  and  now  by 
the  Practice  Boles  of  Hilary  Term,  1853,  it  is  ordered  (r.  121), 
that  '^  no  person  shall  be  admitted  to  sue  in  formA  pauperis, 
unless  the  case  laid  before  counsel  for  his  opinion,  and  his 
opimon  thereon,  with  an  affidavit  of  the  party  or  his  attorney 
that  the  same  contains  a  full  and  true  statement  of  all  the 
material  facts,  to  the  best  of  his  knowledge  and  belief,  shall 
be  produced  before  the  Court  or  Judge  to  whom  application 
may  be  made;  and  no  fees  shall  be  payable  by  a  pauper  to 
his  counsel  and  attorney,  nor  at  the  offices  of  the  Masters,  or 
associates,  or  at  the  Judges'  Chambers,  or  elsewhere,  by  rea- 
son of  a  verdict  being  found  for  such  pauper  exceeding  five 
pounds/' 

The  latter  part  of  the  rule  is  in  consequence  of  a  former 
distinction  in  the  practice  of  the  officers  of  the  Court  between 
cases  where  a  pauper  recovered  more  than  5/.  and  where  he 
recovered  less :  in  the  one  case  they  took  fees,  in  the  other 
ihey  waived  them  (a). 

It  may  be  observed  that  the  Court  wiQ  not  allow  a  party  to 
prosecute  in  the  Queen's  Bench  on  the  ordinary  affidavit  of 
poverty ;  but  special  grounds  must  be  laid  {b) ;  and  if  the 
appHcant  has  himself  preferred  or  removed  the  indictment  in 
the  Queen's  Bench,  instead  of  preferring  it  before  the  ordi- 
nary tribunal,  he  will  not  be  permitted  to  prosecute  in  this 
character  (c). 

Although  for  some  time  a  contrary  notion  was  entertained, 
it  is  now  decided  that  a  plaintiff  may  be  admitted  to  sue  in 
formA  pauperis  pendente  lite,  and  at  any  time  after  the  com- 
mencement of  the  action  {d) ;  for  although  the  effect  of  the 
Statute  23  Hen.  YHI.  c.  15,  s.  2,  is  to  place  parties  suing 
m  formA  pauperis  in  a  less  favourable  position  where  they  are 
admitted  so  to  sue  pendente  lite^  it  does  not  deprive  them 

(a)  See  Soare  v.  Cou^lanA,  14  Q.  (<i)  BrwU  v.  WardU,  4  Soott»  N. 

B.  Bep.  652.  R.  188;  1  Dowl.,  N.  S.  229;  Doe  d. 

(h)  Rex  V.  Cflarlke,  8  Burr.  1808.  EUit  v.  Owens,  9  M.  &  W.  456. 

(tf)  Rex  Y.  Wilkine,  I  DowL  586. 
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of  the  benefit  of  the  former  Statute,  11  Hen.  YII.  c.  12,  which 
does  not  restrain  the  admission  of  a  plaintiff  to  sue  mformi 
pauperis  to  the  commencement  of  the  action  {a) . 

The  effect  of  the  Statute  of  Hen.  VIII.  is  to  render  a  plaintiff 
'vrho  has  been  admitted  to  sue  in  forma  pauperis  after  the  com- 
mencement of  the  suit  liable,  on  nonsuit  or  verdict  for  the  de- 
fendant, to  the  costs  antecedent  to  the  date  of  the  order  ad- 
mitting the  plaintiff  to  sue  in  that  capacity ;  but  he  is  not 
bound  to  pay  all  the  costs,  for,  by  an  equitable  interpretation 
of  the  Statute  of  Hen.  VII.,  he  is  exempted  from  those  incurred 
subsequent  to  his  admission  {b).  Where,  therefore,  in  an  ac- 
tion of  ejectment,  the  lessor  of  the  plaintiff  was  admitted  to 
sue  in  forma  pauperis^  after  notice  of  trial  had  been  given,  and 
on  the  trial  the  defendant  obtained  a  verdict,  it  was  held  that 
the  lessor  of  the  plaintiff  was  liable  to  pay  the  costs  incurred 
by  the  defendant  down  to  the  time  of  the  admission  to  sue  in 
formd  pauperis,  and  was  also  liable  to  the  costs  of  the  tasBr 
tion  (A). 

If  a  plaintiff  be  admitted  to  sue  in  forma  pauperis  after  the 
commencement  of  the  action,  and  he  ultimatdy  succeeds,  he  is 
entitled  to  costs  (supposing  the  Court  or  a  Judge  orders  costs 
to  be  paid  by  the  defendant)   fipom  the  commencement  of  the 
action,  as  if  the  plaintiff  had  sued  in  that  character  from  the 
commencement ;  and  therefore  a  defendant  could  not,  before 
the  rule  of  Hilary  Term,  1853,  on  finding  the  plaintiff  has  been 
admitted  so  to  sue,  stay  the  proceedings  on  payment  of  the  debt, 
without  costs  (c).     It  was  argued  in  that  case,  that  a  defendant 
may  not  be  desirous  of  litigating  the  question  of  his  liability  to 
a  claim,  if  set  up  by  a  pauper,   and  would  have  paid  the 
amount  in  the  first  instance  if  the  plaintiff  had  sued  in  thflt 
character  from  the  commencement ;  but  it  was  suggested,  that 
to  avoid  the  hardship  of  such  a  case  the  defendant  should 
apply  to  discharge  the  order  admitting  the  plaintiff  to  sue  w 
forma  pauperis,  unless  he  would  submit  to  some  equitabk 
terms.      Now,   however,   in   the  absence   of  an  order,  the 

(a)  See  judgment  of  nndal,  C.  J.,      W.  514 ;  and  see  Pitcher  v.  5o*«^' 
Brunt  V.  Wardle,  supra.  2  Dowl.,  N.  S.  394. 

(i)  Doe  d,  EUU  v.  OweiM,  10  M.  &  (c)  Morgans. EastwicJcy  7  DowL643. 
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defendant  would  be  entitled  to  stay  the  proceedings  without 
costs. 

Where,  after  a  plea  of  payment  of  money  into  Court,  in  an 
action  of  assumpsit,  the  plainti£f  obtained  an  order  to  sue  in 
Jbrmd  pauperis,  an  order  was  made  that  the  money  should  re- 
main in  Court  to  abide  the  event  of  the  cause,  unless  the 
plaintiff  would  take  it  out  in  fuU  satisfaction.  The  defendant 
having  obtained  the  verdict,  the  Court  ordered  that  the  money 
should  be  paid  out  to  him  in  satisfaction  of  the  costs  antece- 
dent to  the  order  to  sue  in  formd  pauperis  {a) . 

It  is  almost  unnecessary  to  observe,  that  where  there  are 
several  issues  on  one  of  which  only  the  plaintiff  succeeds  at  the 
trial,  he  is  only  entitled,  if  entitled  to  costs  at  all,  by  reason  of 
an  order  iBrom  the  Court  or  Judge,  to  the  costs  of  such  parts 
of  the  briefe  and  such  of  the  witnesses  as  were  necessary  for 
the  issues  on  which  he  succeeded  {b) ;  but,  on  the  other  hand, 
the  defendant  is  not  in  that  case  entitled  to  receive  or  set  off 
the  costs  of  issues  found  for  him  {c). 

In  an  action  by  a  pauper  plaintiff  against  several  defend- 
ants, where  a  verdict  was  found  for  some  of  them,  it  was  held 
that  they  were  not  entitled,  under  the  rule  of  Hilary  Term, 
2  Will.  IV.  r.  74  (d),  to  have  their  costs  deducted  from  the 
plaintiff's  costs,  because,  as  they  would  not  be  entitled  in  such 
a  case  to  receive  costs  from  the  plaintiff,  there  is  no  power  to 
order  them  to  be  set-off  (e) ;  and  although  the  rule  is  annulled, 
the  case  is  still  applicable  (supposing  that  the  plaintiff  is  enti- 
tled to  costs  by  order  of  the  Court  or  a  Judge). 

Where  the  defendant  succeeded  in  ejectment  against  the 
plaintiff,  and  the  costs  were  taxed,  and  the  plaintiff  taken  in 
execution  for  those  costs,  and  discharged  under  48  Oeo.  III.  c. 
123,  and  the  plaintiff,  subsequently  suing  in  formd  pauperis, 
recovered  a  verdict  against  the  dcfendqjit  for  a  debt  incurred 
before  the  ejectment  was  brought,  it  was  held  that  the  defend- 
ant was  entitled  to  have  the  costs  of  the  action  of  ejectment 

{a)  Casey  v.  Tamlin,  7  M.  &  W.  (e)  Fom  v.  Racine,  4  M.  &  W.  610. 

189.  (<0  See  ante,  p.  16. 

{b)  Qougenheim  v.  Laite,  1  M.  &  («)  Oougetihetm  v.  Lane,  1  M.  <fc 

W.  136.  W.  186. 
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set  off  agamst  tboee  of  bucIi  latter  action,  to  wMch  tlie  plam- 
tiff  was  entitled  as  a  matter  of  course  before  the  Pleading  Rules 
of  Hilary  Term^  1853.  If^  however,  the  pauper  plaintiff's 
attorney  had  any  lien  on  the  costs  for  money  advanced,  it 
seems  the  right  of  set-off  would  be  subject  to  the  lien  (a). 

It  may  be  observed,  that  the  rule  requiring  that  the  costs  of 
witnesses  be  actually  paid  before  the  allowance  of  them  on 
taxation,  applies  to  a  plaintiff  suing  in  forma  pauperis  (b). 

The  Statute  23  Hen.  VIII.  c.  15,  s.  2,  does  not  protect  a  pau- 
per from  the  payment  of  interiocutory  costs,  for  the  costs  there 
mentioned  mean  final  costs  payable  between  party  and  party 
at  the  termination  of  the  suit ;  but  the  practice  of  exempting  a 
pauper  from  all  costs  has  been  long  established,  on  the  princi- 
ple, that  it  would  be  a  great  wrong  to  compel  a  person  to  pay 
costs  who  is  totally  destitute  of  money  (c). 

By  the  Practice  Rules  of  Hilary  Term,  1853,  r.  122  (in  sub- 
stitution  of  the  former  rule  of  Hil.  T.  2  WiU.  IV.  r.  1 10),  "  where 
a  pauper  omits  to  proceed  to  trial,  pursuant  to  notice,  he  may 
be  called  upon  by  a  rule  to  show  cause  why  he  should  not  pay 
costs  though  he  has  not  been  dispaupered,  and  why  all  further 
proceedings  should  not  be  stayed  until  such  costs  shall  be  paid." 
The  costs  of  the  day  are  the  costs  intended  by  this  rule  (i)> 

The  power  conferred  by  this  rule  is  to  be  considered  as  con- 
fined to  the  particular  instances  mentioned  in  it;  and  in  other 
cases,  if  it  is  sought  to  impose  on  the  pauper  the  payment  d 
costs  on  interlocutory  proceedings  in  consequence  of  his  having 
misconducted  himself,  the  proper  mode  of  subjecting  him  to 
those  costs  is  in  general  by  dispaupering  him.  When,  therefore, 
after  an  order  was  made  allowing  a  defendant  a  month's  time  to 
plead,  the  plaintiff  suing  in  formA  pauperis  took  out  a  sum- 
mons to  rescind  the  order,  and  the  summons  was  dismissed, 
the  Court  refused  to  sanction  a  Judge's  order  subjecting  the 
plaintiff  to  the  costs  of  the  summons  (e) ;  but  the  Court  would 

(a)  aSanf  v.  Meewa,  13  Q.  B.  659 ;  B.,  and  Parke,  B.,  in  PraU  v.  l>eUtt% 

18  L.  J.  (N.  S.),  Q.  B.  231.  10  M.  &  W.  512,  513. 

(6)  SSreeman  v.  Sosher,  18  L.   J.  (rf)  Gota  v.  Morpkew,  8  Dowl.  187. 

(N.  S.),  Q.  B.  105 ;  6  D.  &  L.  517,  (e)  Prait  v.  Delam,  10  M.  &  W. 

S.  a  509. 

(c)  See  jndgment  of  Lord  Ahinger,  C. 
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not  allow,  as  a  matter  of  right,  that  a  plaintiff  who  sues  in 
formd  pauperis  should  amend  his  declaration  after  demurrer, 
without  payment  of  costs  (a). 

Under  the  previous  rule  (Hil.  T.  2  WiU.  IV.  r.  110),  which  is 
in  effect  the  same  as  that  now  in  force  (b),  the  Court  ordered  a 
pauper  plaintiff  to  pay  the  costs  of  the  day  for  not  proceeding 
to  trial,  when  he  withdrew  the  record  in  consequence  of  dis- 
covering that  the  venue  was  wrongly  laid  in  the  action,  which 
was  local,  although  subsequently  to  the  withdrawal  of  the  record 
he  obtained  leave  to  amend  by  changing  the  venue,  and  had 
done  BO,  and  given  notice  of  trial  for  the  following  assizes  (c). 
So  also,  where  the  pauper  withdrew  the  record  because  he 
was  not  prepared  with  a  necessary  document  at  the  assizes  (^ ; 
and  the  same,  where  the  cause  was  set  down  for  trial,  but 
could  not  be  tried,  in  consequence  of  a  blunder  by  the  derk 
of  the  plaintiff's  attorney,  in  issuing  the  jury  process,  which 
prevented  him  from  passing  the  record  in  due  time  {e). 

As  by  the  rule  of  Court  a  pauper  plaintiff  is  liable  to  pay 
the  costs  of  the  day,  so  he  is  liable  for  the  costs  of  a  motion 
having  its  foundation  in  this  rule.  Thus,  when  a  pauper 
plaintiff  applied  to  the  Court  to  compel  his  attorney  to  repay 
him  the  amount  of  the  costs  of  the  day,  which  he  had  been 
forced  to  pay,  as  he  alleged,  by  reason  of  the  misconduct  of 
the  attorney,  and  the  rule  was  discharged,  it  was  held  that  he 
was  not  privileged  from  paying  the  costs  of  the  rule  (/). 

Where  a  pauper  plaintiff  gave  notice  of  trial,  and  on  the 
second  day  of  the  assizes  withdrew  his  record,  on  the  ground 
of   its  requiring  amendment,  the  Court  dispaupered  him. 


(a)  Fowttr  v.  Ba/kk  of  England,  6 
Q.  B.  878. 

{b)  The  only  alteration  in  the  rule 
IS,  that  now  the  application  S&  in  ad- 
dition to  stay  proceedings  nntil  pay- 
ment  of  costs;  but  under  the  former 
role  the  defendant  was  entitled  to 
make  the  payment  of  costs  a  condition 
precedent  to  ftirther  proceedings :  Crota 
T.  Port  of  London  Aanwanee  Com- 
paa^,  18  L.  J.  (N.  S.),  Q.  B.  72 ; 


6  D.  &  L.  260,  8.  C. 

(c)  Thompson  v.  Hornby,  9  Q.  B. 
978;  16  L.  J.  (N.  S.),  Q.  B.  152. 

(d)  Doe  d.  lAndtey  v.  Edwards,  2 
Dowl.  471. 

(e)  Hodges  v.  Toplis,  2  C.  B.  921; 
15  L.  J.  (N.  S.),  C.  P.  196;  8  D.  A  L. 
786. 

(/)  BeU  V.  Port  of  London  Atsmr- 
once  Company,  20  L,  J.  89 ;  1  L.  M. 
&  P.  691,  8.  C. 
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because  lie  had  acted  vexatiously  in  not  proceeding  to  trial,  as 
be  migbt  bave  applied  to  the  Judge  at  the  assizes  for  leave  to 
amend  upon  such  terms  as  appeared  just  (a).  But  n^lectmg 
to  try  from  mere  unintentional  omission  or  accident  is  not  a 
ground  for  dispaupering  a  plaintiff,  but  the  defendant  may  be 
nevertheless  entitled  to  the  costs  of  the  day  under  the  rule  of 
Court  (6).  It  may  be  observed^  that  a  plaintiff  may  be  called 
upon  by  the  same  rule  to  pay  the  costs  of  the  day,  as  well 
as  to  show  cause  why  he  should  not  be  dispaupered  (c). 

Where  a  plaintiff  has  brought  an  action,  and  before  its  de- 
termination commences  a  fresh  action  in  forma  pauperis ,  for 
substantially  the  same  cause  of  action,  the  Court  will  stay  the 
proceedings  until  the  former  action  is  disposed  of  (<i). 


CHAPTER  XXIV. 

COSTS  WHERE  THE  ACTION  IS  TERMINATED  WHOLLY  OR  IN 
PART  BEFORE  VERDICT,  BY  THE  ACT  OR  DEFAULT  OF  THB 
PLAINTIFF. 

Sect.  1.  Cause  out  of  Court. 

Sect.  2.  Discontinuance, 

Sect.  3.  Cassetur  Breve,  after  Plea  in  Abatement, 

Sect.  4,  Nolle  Prosequi  as  to  part,  and  as  to  one  or  more  of 

several  Defendants. 
Sect.  5.  Discontinuance  and  Nolle  Prosequi  after  Plea  in  bar 

of  the  further  Maintenance  of  the  Action,  and 

Plea  Puis  Darrein  Continuance. 


Sect.  1.  Cav^se  out  of  Court. 

In  the  precedi  ng  portion  of  the  work,  the  liability  of  plain- 
tifis  and  defendants  to  costs  has  been  considered  principally 

(a)  Facer  v.  French,  5  DowL  564.  (c)  BedweU  v.  Cotdttring,  8  D.&L- 

(ft)  See  Hodges  v.  Toplis,  2  C.  B.  767. 
921 ;  15  L.  J  (N.  S.),  C  P.  195 ;  3  D.  {d)  Eaigh  v.  Parte,  4  D.  &  L.  325 ; 

&  L.  786.  and  see  Weston  v.  Withers,  2  T.  K.  511. 
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with  reference  to  actions  that  have  proceeded  to  issue^  and 
been  decided  on  their  merits^  whether  of  law  or  fact.  We 
have  now  to  see  the  effect,  with  regard  to  costs,  where  the 
ftuit  has  been  terminated  before  verdict,  either  by  the  volun- 
tary act  of  the  plaintiff,  in  abandoning  the  action^  or  refusing 
to  proceed  to  trial,  or  by  some  accidental  circumstance  or 
arrangement  between  the  parties. 

Whenever  the  plaintiff  in  any  stage  of  the  cause  neglects 
to  prosecute  his  suit  or  part  of  it  within  the  time  limited  by 
the  rules  of  the  Court  for  that  purpose,  the  defendant  is  at 
liberty  to  sign  judgment  of  nonpros,,  which  is  a  final  judg- 
ment for  costs  only.  The  right  to  this  judgment  and  to  the 
costs  of  it  rests,  as  has  been  already  explained,  on  the  Sta- 
tute 4  Jac.  I.  c.  3  [a) ;  and,  although  this  is  a  judgment  for 
costs,  it  does  not  fall  within  the  province  of  a  work  treating 
of  costs  as  appendant  to  proceedings,  to  enter  further  into 
the  consideration  of  the  particular  cases  in  which  parties  are 
entitled  to  this  judgment.  We  shall  proceed,  therefore,  to 
notice  in  this  chapter  the  effects  upon  costs,  of  those  cases  in 
which  the  defendant  either  neglects  to  obtain  this  judgment, 
or  the  plaintiff  voluntarily  puts  an  end  to  the  suit. 

By  the  Common  Law  Procedure  Act  (16  &  16  Vict.  c.  76, 
s.  58)^  "  a  plaintiff  shall  be  deemed  out  of  Court  unless  he 
declare  within  one  year  after  the  writ  of  summons  is  return- 
able.^' This  clause  is  a  repetition  of  the  rule  Hil.  T.  2  Will. 
IV.  r,  35,  and  by  the  general  rule  of  law,  a  plaintiff  was 
bound  to  declare  against  a  defendant  within  one  year  after 
the  return  of  the  writ ;  but  by  the  rules  of  the  Court,  if  he  do 
not  declare  withiu  two  terms  the  defendant  may  sign  judg- 
ment of  nonpros.  If  the  defendant  do  not  take  advantage  of 
the  plaintiff's  neglect,  the  plaintiff  may  still  deliver  his 
declaration  within  the  year  {b) .  If  he  does  not  declare  within 
a  year,  and  no  step  is  taken  by  the  defendant,  the  cause  is  then, 
as  above  stated,  out  of  Court,  and  as  the  Court  has  then  no 
jurisdiction  over  it,  neither  party  can  be  called  upon  for  costs. 
As,  strictly  speaking,  there  is  no  return  day  to  the  writ  of 
summons  by  which  actions  are  now  commenced,  the  year 

(a)  See  anie,  p.  9.  (h)  Per  Buller,  J„  Worley  v.  Lee,  2  T.  B.  112. 


264  Law  of  Casts. 


I  i  I  [  ^  I  i-s- 


from  the  period  of  lervioe,  the  sammons  being 
conaidered  as  returnable  immediately  on  the  servioe  (a). 

In  the  case  of  several  defendants^  the  cause  as  against  aay 
one  is  out  of  Court  if  the  plaintiff  do  not  declare  within  the 
year,  although  the  other  defendant  may  ha?e  been  served  or 
appeared  within  the  year  {b) . 


Sect.  2.  Discontinuance. 

It  is  generally  laid  down  in  the  books,  that  a  defendant  is 
entitled  to  his  costs  on  a  discontinuance,  under  the  Statutes 
8  Eliz.  c.  2,  &  13  Car.  II.  st.  2,  c.  2,  s.  3  (c) ;  but  one  objection 
to  resting  the  right  to  costs  on  those  Statutes  is  (as  has  been 
already  observed)  {d),  that  neither  of  them  extends  to  the 
Court  of  Exchequer,  nor  indeed,  in  cases  where  the  action  is 
discontinued  after  declaration,  to  ike  Court  of  Common  Fleaa. 
If,  howeV^,  a  discontinuance  may  be  considered  as  a  species  of 
judgment  of  nonsuit  (and  it  has  been  so  treated)  (IP),  there 
seems  no  reason,  as  already  observed,  why  the  Statute  4  Jac. 
I.  should  not  be  held  to  give  the  defendant  his  costs  upon  it 
But  it  seems  unnecessary  to  rest  the  defendant's  right  to  costs 
in  such  a  case  on  any  Statute,  for  if  the  plaintiff  desires  to 
discontinue  his  action  so  as  to  prevent  the  defendant  obtaining 
judgment  of  non  pros.,  or  in  order  to  commence  a  new  one,  or 
for  any  other  reason,  he  can  only  do  so  by  leave  of  the  Court, 
and  as  such  leave  is  not  a  matter  of  right,  the  Court  can 
impose  upon  him  the  payment  of  costs  as  a  condition,  as  they 
might  impose  any  other  condition  when  a  favoiir  is  asked, 
and  accordingly  the  practice  of  all  the  Courts  is  to  include 
such  a  condition  in  the  rule  to  discontinue ;  and  where  it  ia 
after  plea  pleaded,  another  condition  is  imposed  by  the 
Practice  Rules  of  Hilary  Term,  1853  (r.  23),  which  is  the  same 
as  the  rule  of  Hil.  T.  2  WiU.  IV.  (r.  106),  providing  "that  to 

(a)  CbittfB  Archbold'i  Practice,  8th  (d)  Ante,  pp.  10, 11. 

edit  p.  184.  (e)  See  judgment  of  Pollock,  C.  B., 

(6)  See  Morton  ▼.  Orey,  9  B.  &  C.  and  Parke,  B.,  in  Mayor  <^  Maeeles- 

544.  JleldY,Gee,19U.AW.479;iJ>.k 

(c)  Ante,  Chapter  I.  L.  418,  8,  C. 
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entitle  a  plaintiff  to  discontinue  after  a  plea  pleaded^  it  shall 
not  be  necessary  to  obtain  the  defendant's  consent ;  but  the 
rule  shall  contain  an  undertaking  on  the  part  of  the  plain- 
tiff to  pay  the  costs^  and  a  consent^  that  if  they  are  not  paid 
within  four  days  after  taxation^  the  defendant  shall  be  at 
liberty  to  sign  judgment  al  nonpros,*' 

In  some  cases,  however,  as  for  example  where  the  defendant 
has  been  guilty  of  fraud,  the  Court  will  grant  the  plaintiff  a 
rule  to  discontinue  without  pajring  costs.  Thus,  where  goods 
had  been  obtained  by  firaud,  and  the  plaintiff  commenced  an 
action  against  the  person  who  obtained  the  goods,  and  others 
whom  he  represented  as  his  partners,  but  who  could  not  be 
found  to  be  served  with  process,  a  rule  was  granted  to  the 
plaintiff  to  discontinue  the  first  action  without  payment  of 
costs,  and  with  liberty  to  commence  a  finesh  action  against  the 
one  alone  (a).  So  also  where  a  defence  was  conducted  in  the 
name  of  a  person  who  had  ceased  to  take  out  his  certificate 
asanatiAmey,  the  Court,  after  a  rule  had  been  made  absolute 
for  a  nonsuit  or  a  new  trial,  granted  the  plaintiff  a^rule  to 
discontinue  on  payment  of  the  sums  actually  advanced  by  the 
defendant  to  the  attorney  for  costs,  and  which  rule  was  made 
absolute  {b).  And  in  another  action  brought  and  conducted 
under  the  same  circumstances,  but  where  no  advances  had 
been  made  by  the  defendant,  the  plaintiff  was  allowed  to  dis- 
continue without  payment  of  costs,  on  his  undertaking  to 
bring  no  further  action  (c).  But  in  general,  in  order  to 
relieve  the  plaintiff  firom  the  costs  of  his  discontinxumce,  it 
must  be  clearly  shown  that  he  has  been  misled,  and  that  the 
error  which  induced  him  to  discontinue  was  not  the  result  of 
his  own  negligence  {d).  Sometimes,  by  consent,  the  rule  to 
discontinue  is  drawn  up  without  costs  (e). 

In  general,  where  a  plaintiff  obtains  a  rule  to  discontinue, 
the  defendant  is  entitled  to  the  whole  of  his  costs,  but  there 

(a)  Jmea  v.  Baffin,  2  Dowl.  86.  Cre-  Soott»  195 ;  2  Dowl.  788,  S.  C, 

diton  who  relinqnub  actions  againtt  (c)  Paterton  v.  Johnion,  8  Moore  & 

banlorapts,  and  elect  to  prove  the  debt,  Scott,  200 ;  2  Dowl.  789,  8,  C. 

are  exempted  from  the  oostB  of  the  (<Q  Poentffen  v.  Chanter,  6  Scott, 

actioiiik    12&ldyict.c.  106,  8.182;  800;  7  L.  J.  (N.  S.),  C.  P.  282. 

■ee  Sainier  v.  JW^hmom,  8  C.  B.  619.  («)    Chitty's    Archbold's    Fhustioe, 

(h)  PaUrson  v.  Powell,  8  Moore  &  8th  edit  p.  1286. 
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are  some  cases  in  which  he  is  not.  If  after  trial  and  the 
verdict  or  nonsuit  set  aside  and  a  new  trial  ordered,  and  there 
is  either  no  mention  of  costs  in  the  rule,  or,  if  mentioned, 
the  effect  be  that  the  defendant,  if  he  were  to  succeed  on  the 
second  trial,  would  not  be  entitled  to  the  costs  of  the  first,  the 
defendant  is  not  entitled  to  be  allowed  the  costs  of  the  first 
trial  upon  the  plain  tiff  discontinuing  (a).  The  reason  seems 
to  be,  that  if  the  cause  were  again  to  go  to  trial  and  the 
defendant  to  succeed,  these  are  costs  which  he  would  not  be 
entitled  to.  When  the  verdict  or  nonsuit  is  set  aside,  the 
defendant  £rom  that  time  has  lost  any  right  to  the  costs  of 
the  trial,  and  the  fact  of  the  plaintiff  discontinuing  does  not 
set  up  such  a  right  in  the  defendant.  But  the  costs  of  the 
first  trial  so  disallowed  are  the  costs  that  are  applicable  otdy 
to  such  first  trial ;  but  the  costs  of  matters  available  for  the 
second  trial  are  to  be  allowed  to  the  defendant,  although  such 
costs  may  have  been  originally  incurred  with  a  view  to  the 
first  trial ;  for  what  the  party  loses  by  the  trial  being  set  aside 
are  the  costs  of  the  day,  but  the  costs  of  matters  available  for 
the  second  trial  are  costs  in  the  cause.  Therefore,  where 
after  verdict  for  the  defendant  a  new  trial  was  ordered,  and 
the  plaintiff,  after  giving  fresh  notice  of  trial,  discontinued  the 
action,  it  was  held  that  the  defendant  was  entitled  on  taxation 
to  the  costs  of  searches  (amounting  to  106/.)  made  by  an 
officer  of  the  crown  for  documentary  evidence  adduced  on  the 
first  trial,  and  also  to  the  costs  of  the  briefe.  Pollock,  C.  B., 
observing,  that  the  searches  for  the  documents  would  have 
been  useful  for  the  second  trial  {b). 

Where  the  rule  to  discontinue  is  granted  "  upon  payment 
of  costs,^'  as  is  generally  the  case,  the  condition  is  not 
fulfilled  without  actual  payment  of  the  taxed  costs  (c) .  Service 
of  the  rule  is  insufficient  {d) .  Neither  is  a  tender  to  the  defend- 
ant of  a  sum  more  than  enough  to  cover  the  costs  sufficient  (e). 

(a)  JoUffe,  Bart,,  v.  Munday,  4  M.  (c)  Edginfftonr.  Proudmany  1  Dowl. 
&  W.  602;  8  L.  J.  [(N.  S.),  Exch.  152;  Belifante  v.  i«y,  2  Strange, 
100,  S,  C.i  The'jEarl  of  Macclesfield      1209. 

V.  Bradley,  7  M.  &  W.  570;  9  Dowl.  (d)  WMtmore  v.  Williams,  6  T.  B. 

312 ;  10  L.  J.  (N.  S.),  ExdL  182,  S.  C.  765. 

(b)  Vamel  v,  Wilkin,  8  Exch.  156 ;  (e)  MoUinj  v.  BuekhoKz,  3  M.  & 
22  L.  J.  (N.  S.),  Exch.  78,  S.  C,  Sel.  158. 
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Where^  therefore^  a  plaintiff^  notwithstanding  he  had  served 
a  rule  to  discontinue  on  payment  of  costs,  (under  which  an  ap- 
pointment was  made  and  the  costs  taxed  but  not  paid^)  pro- 
ceeded to  trial  and  obtained  a  verdict,  a  rule  to  compel  the 
plaintiff  to  enter  a  judgment  of  discontinuance  as  of  the  day 
of  the  service  of  the  rule  to  discontinue  was  refused  {a) .  But 
where  a  defendant  being  previously  in  custody,  in  execution  for 
a  debt,  a  detainer  was  lodged  against  him,  but  for  too  large  a 
sum,  and  on  this  being  discovered  in  a  few  hours,  the  plaintiff 
discontinued  on  payment  of  costs,  and  before  the  payment  of 
costs  lodged  a  fresh  detainer :  it  was  held,  that  the  second 
detainer  was  regular,  and  it  was  merely  rectifying  a  mistake 
in  the  amount  for  which  he  was  detained,  which  might  have 
been  done  without  discontinuing.  A  distinction  was  taken  in 
the  ai^ument  between  this  case  and  a  fresh  arrest  {b). 

It  is  to  be  observed,  that  where  the  rule  to  discontinue  is 
obtained  after  plea,  the  defendant  is  entitled,  under  the 
Practice  Rules  of  Hil.  T.  1853  (c),  in  the  event  of  the  costs 
not  being  paid  within  four  days,  to  sign  judgment  of  non 
pros. 

The  plaintiff  is  not  liable  to  an  attachment  for  the  non-pay- 
ment of  the  costs  taxed  upon  his  rule  to  discontinue  {d) .  The 
payment  of  the  costs  is  only  a  condition,  which  if  complied 
with^  the  action  is  discontinued;  if  not  complied  with  the 
plaintiff  does  not  obtain  the  benefit  he  sought  by  his  rule  to 
discontinue,  but  there  is  no  order  of  the  Court  to  pay  them. 

Where  there  are  issues  of  law  as  well  as  of  fact,  the  plaintiff 
may  discontinue  as  to  the  latter  without  losing  his  costs  of  the 
former,  supposing  him  to  succeed  on  the  demiurer ;  but  the 
costs  on  the  rule  to  discontinue  cannot,  without  the  defendant's 
consent,  be  set  off  against  the  costs  of  the  demurrer  (e) .  In 
that  case  the  plaintiffs  demurred  to  one  of  the  defendant's 

(a)  Hdgington  v.  Proudm€M,  supra.  remedy  in  his  own  bands,  viz.  by  sign- 
It  must  be  observed  that  this  case  was  ing  judgment. 

decided  before  the  Rule  of  Court,  Hil.  {b)  White  v.  Qompertz,  6  B.  &  Aid. 

2  WilL  rV.  r.  106,  or  its  substitute,  the  905. 

23rd  of  the  Practiee  Rules  of  Hilary  (o)  R.  23,  ante,  pp.  264-5. 

Term,  1853,  was  in  existence.     Since  (d)  Stokes  v.  Woodeson,  7  T.  R.  6. 

that  nde  the  defendant  in  such  a  case,  (e)  Majfor  of  Macclesfield  v.  Che, 

if  after  plea  pleaded,  would  have  the  13  M.  k  W.  470;  2  D.  &  L.  418»  S.  C, 
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special  pleas,  and  judgment  was  given  for  the  plaintiffs.    As 
there  were  similar  demurrers  in  other  actions,  it  was  agreed 
that  the  judgment  on  them  should  be  suspended,  upon  the 
defendant's  undertaking  either  to  amend  the  plea  or  bring  a 
writ  of  error.     In  the  meantime  the  parties  went  to  trial  on 
the  issues  of  fact  in  the  first  action,  and  the  defendant  ob- 
tained a  verdict.    No  amendment  having  been  made,  or  writ 
of  error  brought,  the  plaintifis  signed  judgment  on  the  de- 
murrer, and  taxed  the  costs.    They  then  took  out  the  usual 
side-bar  rule  to  discontinue  on  payment  of  costs,  the  rule  adopt- 
ing the  terms  of  the  then  Rule  of  Court  of  HU.  T.,  2  Will.  IV. 
r.  106.     The  costs  on  this  rule  being  taxed  and  set  off  against 
the  plaintiffs*  costs  of  the  demurrer  left  a  balance  in  favour  of 
the  latter,  for  which  the  Master  gave  his  allocatur.     A  rule 
was  obtained,  calling  on  the  plaintiff  to  show  cause  why  the 
Master  should  not  review  his  taxation,  or  why  the  rule  to 
discontinue  should  not  be  set  aside  on  the  following  grounds : 
— First,  that  the  plaintiffs,  having  discontinued  their  action,  had 
no  right  to  have  the  costs  thereof  set  off  against  the  costs  of  the 
demurrer,  and  had  no  means  of  enforcing  payment  of  the 
balance ;  secondly,  that  by  discontinuing,  they  had  altogether 
lost  their  right  to  the  costs  of  the  demurrer;  thirdly,  that  by 
this  mode  of  proceeding  the  defendant  was  deprived  of  his 
writ  of  error ;  and  lastly,  that  the  rule  to  discontinue  carried 
with  it  a  condition  precedent  for  payment  of  costs  by  the 
plaintiffs.       After  argument  the  jule  was  dischai^ed,   the 
Court  of  Exchequer  holding  that  all  the  plaintiff  was  bound 
to  do  under  the  rule  to  disoontinue,  was  to  pay  such  costs  of 
discontinuance  as  the  Master  taxed,  and  not  the  costs  of  the 
demurrer,  which  the  plaintiff  was  not  precluded  fit>m  obtain- 
ing.    In  order,  however,  to  give  the  defendant  such  a  judg- 
ment on  the  record  as  would  enable  him  to  bring  a  writ  of 
error,  the  Court  ordered,  that  if  the  defendant  insisted  upon  it 
the  costs  of  the  discontinuance  and  demurrer  should  be  sepa- 
rately taxed,  and  a  judgment  of  discontinuance  should  be 
entered  on  the  record,  analogous  to  a  judgment  of  nonsuit; 
the  effect  of  which  would  be  to  give  the  plaintiffs  a  remedy  for 
their  costs  of  the  judgment  on  the  demurrer,  if  they  chose  so 
to  enforce  them,  and,  on  the  other  hand,  enable  the  defendant 
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to  bring  a  writ  of  error  on  the  whole  record ;  otherwise  the 
proceedings  to  remain  in  their  then  form. 

In  a  subsequent  case  in  the  Court  of  Queen's  Bench,  after 
judgment  for  the  plaintiff  on  issues  of  law,  the  plaintiff  ob- 
tained a  rule  to  discontinue  on  payment  of  costs,  aud  on  tax- 
ation he  claimed  aud  was  allowed  his  costs  of  the  demurrer, 
which  costs  exceeded  the  defendant's  costs  upon  the  issues  in 
fact.  The  plaintiff  requested  an  allocatur  for  the  balance ;  but 
the  defendant  u:i^ed  that  he  was  not  entitled  to  any  costs,  or 
if  he  were,  that  they  could  not  be  set  off  against  the  defend- 
ant's. The  Master  made  his  allocatur  as  follows  : — "For  the 
defendant's  costs  of  the  cause,  26/.  Ss.  For  the  plaintiff's 
costs  of  demurrers,  51/.  lOs.  6£/."  The  plaintiff  then  signed 
the  usual  judgment  of  discontinuance,  and  entered  it  on  the 
roll  of  the  original  proceedings ;  adding  a  suggestion,  whereby, 
after  reciting  the  allocatur  as  above,  and  that  the  plaintiff's 
costs  exceeded  those  of  the  defendant  by  25/.  2s,  6d.,  execution 
was  awarded  to  the  plaintiff  for  the  balance.  A  fi.  fa.  was 
afterwards  issued  for  the  same  against  the  defendant's  goods. 
A  rule  was  applied  for  in  the  Court  of  Queen's  Bench,  to 
review  the  taxation  and  set  aside  the  fi,  fa.  It  was  urged 
that,  notwithstanding  the  case  of  the  Mayor  of  Macclesfield 
V.  Gee,  it  was  against  principle  that  a  party  discontinuing  his 
action  should  obtain  costs  of  a  judgment,  and  that  the  fact 
that  until  the  plaintiff  actually  paid  the  costs  there  was  no 
discontinuance  (a),  was  not  adverted  to  by  the  Court  of  Ex- 
chequer in  the  above  case.  The  Court  of  Queen's  Bench  how- 
ever refused  the  rule,  apparently  on  the  ground  that  the  Court 
of  Exchequer  had  decided  that  the  plaintiff  might  have  taken 
out  execution  for  the  whole  of  his  costs,  and  that  his  doing  so 
for  the  balance  would  not  prevent  the  defendant  bringing  a 
writ  of  error  on  the  judgment  on  the  demurrers  (A). 

It  is  understood  to  be  the  practice  of  the  Masters  where  the 
plaintiff  discontinues  without  giving  notice  of  trial,  not  to  allow 
the  defendant  under  any  circumstances,  any  expenses  of  pre- 
paring for  trial.  In  the  case  of  Doe  d.  Postlethwaite  v. 
Neale  (c),  which  was  an  ejectment  in  which  the  plaintiff  had 

(a)  See  ante,  p.  266.  (ft)  mwood  v.  BfnUooh,  6  Q.  B.  412. 

(c)  2  M.  &  W.  732. 
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joined  issue^  but  had  given  no  notice  of  trials  and  aftenrards 
obtained  a  rule  to  discontinue^  the  Master  seems  to  have  thought 
the  circumstances  warranted  the  defendant's  attorney  in  b^in- 
ning  to  get  up  his  case  and  in  drawing  his  brief,  although 
notice  of  trial  had  not  been  given  ;  and  indeed  on  reading  the 
facts  it  seems  clear  enough  that   the   attorney  would  have 
neglected  his  duty  to  his  client  if  he  had  not  done  so,  for  if 
he  had  waited  till  within  ten  days  of  the  trial  he  could  scarcely 
(the  case  being  evidently  a  heavy  one)  have  done  his  dient 
justice.     The  Master  accordingly  allowed  for  instructions  for 
the  brief  and  for  drawing  the  brief,  but  the  plaintiff  moved  for 
a  review  of  the  taxation,  contending  that  the  universal  practice 
of  the  Master's  office  had  been  to  disallow  them  where  no 
notice  of  trial  had  been  given,  and  that  it  was  better  to  adhere 
to  that  practice  than  to  introduce  exceptions  in  particular 
cases.     The  Master  having  stated  that  he  recollected  no  other 
instance  in  which  the  allowance  had  been  made  in  such  a  casej 
the  Court  made  the  rule  absolute  for  a  review  of  the  taxation, 
thereby  holding  that  the  allowances  were  not  to  be  made.  The 
only  observation  made  by  the  Court  on  the  subject  was,  that 
it  was  best  to  adhere  to  the  strict  practice,  and  this  being  the 
only  reason  given,  it  seems  that  the  Court  did  not  proceed  on 
the  ground  that  the  defendant's  attorney  had  done  wrong  in 
taking  instructions  for  and  drawing  his  brief  so  soon  as  he  did, 
but  on  the  ground  that  in  no  case  could  an  inquiry  be  entered 
into,  whether  it  was  proper  or  necessary  that  those  steps  should 
be  taken  before  notice  of  trial  was  given.    If  this  rule  be  inva- 
riably acted  on,  there  are  cases  in  which  it  seems  calculated  to 
do  injustice.    Ten  days  may  frequently  be  altogether  an  insuflS- 
cient  time  for  getting  up  a  case,  and  the  attorney  would  not 
be  justified  in  delaying  till  so  short  a  period  before  the  trial ; 
besides,  the  case  may  be  one  in  which  the  defendant  is  under 
terms  to  take  short  notice  of  trial,  and  when  a  plaintiflF  joins  issue 
on  a  defendant's  plea,  that  of  itself  is  an  intimation  of  his  inten- 
tion to  go  to  trial,  and  the  notice  of  trial  may  be  merely  looked 
upon  as  indicating  the  time  at  which  he  means  to  try.  However, 
in  a  case  subsequent  to  that  last  cited,  where  in  trespass  the 
plaintiff  discontinued,  after  having  joined  issue  on  a  plea  jus- 
tifying under  a  distress  for  a  fee  farm  rent,  deducing  his  title 
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as  far  back  as  the  reign  of  Charles  the  Second,  the  Court  of 
Exchequer  adhered  to  the  usual  practice  and  refused  to  allow 
the  defendant  the  costs  of  abstracts  and  copies  of  documents, 
and  attendances  and  consultations :  the  Court  observing,  that 
according  to  the  established  rules  the  defendant  was  not 
entitled  to  those  costs,  and  that  those  rules  must  be  adhered 
to  whatever  hardship  they  might  work  in  that  particular  case, 
as  the  relaxation  of  the  rule  in  one  case  might  be  productive 
of  great  evil  in  others  {a). 

When  the  costs  taxed  upon  the  rule  to  discontinue  are  paid, 
but  not  before,  the  defendant  may,  by  motion  or  summons  and 
order,  compel  the  plaintiflP  to  enter  the  judgment  of  discon- 
tinuance, and  carry  in  the  judgment  roll  {b). 

The  Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c. 
76,  s.  33),  provides,  that  in  any  action  brought  against  two  or 
more  defendants,  where  the  writ  of  summons  is  indorsed  in 
the  special  form  provided  by  the  Act,  "  if  one  or  more  of  such 
defendants  only  shall  appear,  and  another  or  others  of  them 
shall  not  appear,  it  shall  and  may  be  lawful  for  the  plaintiff 
to  sign  judgment  against  such  defendant  or  defendants  only 
as  shall  not  have  appeared,  and,  before  declaration  against  the 
other  defendant  or  defendants,  to  issue  execution  thereupon, 
in  which  case  he  shall  be  taken  to  have  abandoned  his  action 
against  the  defendant  or  defendants  who  shall  have  appeared/' 
It  is  conceived  that  the  defendants  against  whom  the  action  is 
so  abandoned,  would  at  the  proper  time  be  entitled  to  sign 
judgment  of  nan  pros,,  and  obtain  their  costs. 

The  same  Statute  (15  &  16  Vict.  c.  76,  s.  200)  also  enacts, 
that  "  the  claimant  in  ejectment  shall  be  at  liberty  to  discon- 
tinue the  action  as  to  one  or  more  of  the  defendants,  by  giving 
to  the  defendant  or  his  attorney  a  notice  headed  in  the  Court 
and  cause,  and  signed  by  the  claimant  or  his  attorney,  stating 
that  he  discontinues  such  action ;  and  thereupon  the  defend- 
ant to  whom  such  notice  is  given,  shall  be  entitled  to  and  may 
forthwith  sign  judgment  for  costs,"  in  the  form  provided  in 
the  schedule  to  the  Act ;  and  (sect.  201)  "  in  case  one  of  several 

(a)  nivis  V.  Ration,  8  Dowl.  164. 
(b)  Chitt/B  Archbold's  Practice,  8th  edit.  p.  1287. 
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claimants  shall  be  desirous  to  discontinue,  lie  may  apply  to  the 
Court  or  a  Judge  to  have  his  name  struck  out  of  the  proceed- 
ings, and  an  order  may  be  made  thereupon,  upon  such  terms  as 
to  the  Court  or  Judge  may  seem  fit,  and  the  action  shall  there- 
upon proceed  at  the  suit  of  the  other  claimants/^ 

As  to  discontinuance  after  pleas  in  bar  of  the  further  main- 
tenance of  the  action,  and  pleas  puis  darrein  continuance,  and 
discontinuance  on  error,  see  post,  sect.  5,  of  the  present  chapter. 


Sect.  3.  Cassetur  Breve,  after  Plea  in  Abatement, 

When  the  defendant  pleads  sufficient  matter  in  abatement, 
and  the  plaintiff  cannot  deny  it,  the  latter  may  either  obtain 
leave  to  amend  his  declaration,  if  that  will  answer  his  purpose 
(and  there  be  no  defect  in  the  writ  itself),  and  which  will  be 
granted  upon  payment  of  costs  {a) ;  or  he  may  at  once  enter 
on  the  roll  a  judgment  that  the  writ  be  quashed,  in  order  that 
he  may  be  enabled  to  commence  a  new  action  {b) .  The  de- 
fendant is  not  entiitled  to  any  costs  on  this  proceeding. 


Sect.  4.  Nolle  Prosequi  as  to  part,  and  as  to  one  or  more  of 

several  D^endanis, 

Before  the  passing  of  the  Statute  3  &  4  Will.  lY.  c.  42,  a 
defendant  was  held  to  be  entitled  to  costs  when  the  plaintiff 
entered  a  nolle  prosequi.  It  was  generally  supposed,  and  so  laid 
down  in  the  books,  that  he  was  entitled  to  them  under  the 
Statute  8  Eliz.  c.  2,  because  it  was  thought  a  noUe  prosequi 
was  a  discontinuance  within  that  Statute  {c)  ;  but  it  does  not 
seem  to  have  been  adverted  to,  that  that  Statute  only  extended 
to  the  Court  of  Queen's  Bench  {d) .     In  truth  a  nolle  prose^ 

(a)  As  to  costs  of  amendments,  after  (5)  Chitty's  Archbold's  Pkuctioe,  8th 

plea  in  abatement  for  nonjoinder  of  edit.  p.  1288. 

pUdntifb  or  defendants,  see  the  Com-  (c)  Cooper  ▼.  T^a,  3  T.  R.  61L 

mon  Law  Procedure  Act,  1852  (15  &.  (d)  See  Chap.  I.  and  amie,  p.  264. 
16  Vict.  c.  76),  as.  36, 88,  89. 
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gvA  is  not  strictly  a  discontinuance ;  on  a  nolle  prosequi  there 
is  a  judgment  entered^  which  is  not  usually  the  case  on  a  dis- 
continuance {a)y  and  the  judgment  on  a  noUe  prosequi  is  in  the 
same  words  as  a  judgment  of  nonsuit^  and  therefore  the  de- 
fendant was  entitled  to  costs  on  a  nolle  prosequi  under  the 
Statute  of  4  James  I.  c.  3.  A  noUe  prosequi  is  in  truth  a 
nonsuit^  just  as  k nonpros.  \&y  the  judgment  being  similar^  and 
a  non  pros,  was  held  to  be  within  the  4  James  I.  c.  3  (6). 
The  practice  in  all  the  Courts,  however,  was  to  allow  the  de- 
fendant costs  on  a  noUe  proseqtd  to  the  whole  cause  of  action, 
but  not  where  it  was  only  as  to  part  of  it  (c),  though  there 
seems  to  be  no  case  deciding  this  latter  point.  The  decisions 
and  practice  as  to  costs  on  a  noUe  prosequi  being  thus  in  an 
unsatisfactory  state,  it  was  by  Statute  3  &  4  Will.  lY .  c.  42,  s. 
32,  enacted — "That  where  several  persons  shall  be  made 
defendants  in  any  personal  action,  and  anyone  or  more  of 
them  shall  have  a  nolle  prosequi  entered  as  to  him  or  them, 
every  such  person  shall  have  judgment  for  and  recover  his 
reasonable  costs ; "  and  it  is  enacted  by  s.  33 — "  That  where  a 
nolle  prosequi  shall  have  been  entered  upon  any  count,  or  as 
to  part  of  any  declaration,  the  defendant  shall  be  entitled  to 
and  have  judgment  for  and  recover  his  reasonable  costs  in 
that  behalf  ^^(d). 

The  33rd  section  of  this  Statute  extends  to  the  case  of  a 
nolle  prosequi  being  entered  as  to  part  of  the  sum  claimed  in 
the  declaration.  In  the  case  of  Williams  v.  Sharwood  (e), 
the  plaintiff  declared  in  assumpsit  for  3000/.  for  goods  sold, 
3000/.  money  lent,  and  3000/.  on  an  account  stated,  and  by 
his  particular  claimed  1436/.  16«.  as  a  balance,  after  giving 
credit  for  483/.  lOs.  8d.  The  defendant  as  to  1059/.  pleaded 
payment  into  Court;  and  as  to  the  residue,  non  assumpsit, 
payment,  and  set-off.  The  plaintiff  took  the  money  out  of 
Court,  and  as  to  the  residue  entered  a  nolle  prosequi.  The 
defendant  signed  judgment  on  the  nolle  prosequi,  and  the 

(a)  JBriftow  v.  Sa/jfwood,  4  Camp.  {d)  See  aLio  ante.  Chap.  I. 

214.  (e)  3  Bing.  N.  C.  331 ;  3  Scott,  761 ; 

(6)  2)awM  V.  JameM,  1  T.  R.  871.  5  Dowl.  371.  S.  C. 
{c)  Tidd's  Practice,  8th  edit.  1018. 
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Master,  in  tasdng  his  costs,  allowed  him  the  oosta  of  all  the 
pleas  to  the  residue.  It  was  contended,  on  a  rule  to  review 
the  taxation,  that  the  case  did  not  come  within  the  83rd  sec- 
tion ;  that  the  words  "  part  of  a  declaration ''  extended  only 
to  part  of  a  count,  and  not  to  part  of  a  sum ;  but  the  Court 
held  that  it  was  within  the  Statute,  and  that  as  a  nolle  protequi 
had  been  entered  to  that  part  of  the  declaration  to  which  the 
three  pleas  were  pleaded,  the  Master  was  right  in  allowing 
for  them. 

So,  where  to  a  declaration  in  oMumprii  for  money  had  and 
received,  and  for  money  due  on  an  account  stated,  the  de- 
fendant pleaded  as  to  all,  except  8/.  5«.,  turn  assumpsit;  as  to 
all,  except  8/.  5s.,  a  set-off;  and  as  to  8/.  6s.  payment  of  thai 
sum  into  Court ;  and  the  plaintiff  replied,  protesting  that  the 
defendant  did  promise  in  manner  and  form  as  the  plaintiff  had 
above  thereof  complained ;  nevertheless,  as  to  the  said  second 
plea,  the  plaintiff  admitted  that  he  was  indebted  to  the  defendant 
in  a  sum  equal  to  the  damages  sustained  by  the  plaintiff,  except 
as  to  the  said  sum  of  8/.  5s.,  parcel  ftc. ;  and  he,  the  plaintiff, 
was  ready  and  willing  to  set  off  and  allow  to  the  defendant  the 
full  amount  of  the  said  damages,  and  would  not  further  pro- 
secute the  suit,  except  as  to  the  said  sum  of  8i.  5s.,  parcel  &c 
To  the  third  plea,  the  plaintiff  replied  by  accepting  the  money 
paid  into  Court.  It  was  held,  that  the  replication  amounted 
in  effect  to  a  nolle  prosequi,  and  the  plaintiff  having  aban- 
doned his  cause  of  action  on  the  general  issue  and  the  set-off,  the 
defendant  was  entitled  to  his  costs  on  those  issues,  the  plaintiff 
being  only  entitled  to  costs  as  to  that  part  of  the  cause  of 
action  in  respect  of  which  money  was  paid  into  Court  (a). 

The  Statute,  as  explained  by  these  decisions,  operated  incon- 
veniently in  cases  where  a  defendant  had  a  set-off  as  to  part 
For  instance,  if  defendant  owed  plaintiff  100/.,  and  plaintiff 
owed  defendant  50/.,  when  the  plaintiff  brought  his  action  he 
could  not  tell  whether  the  defendant  would  choose  to  plead 
his  set-off;  and  therefore  it  was  always  necessary  to  declare 
for  the  whole  amount  of  the  plaintiff's  debt ;  and  when  the  de- 

(a)  Ooodee  v.  GoldtmUh,  2  M.  &  W.  202. 
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fendant  did  plead  hia  aeUoff^  the  plaintiff,  aa  he  could  not  deny 
it,  waa  obliged  to  enter  a  nolle  proeequi  as  to  so  much,  and 
of  conne  had  to  pay  the  costs  of  it*  But  the  plaintiff  may 
now  a^oid  this  consequence ;  for  by  the  18th  of  the  Pleading 
Rules  of  Hilary  Term,  1853,  he  may  in  his  particulars  of 
demand  give  credit  to  the  defendant  for  his  set-off,  aa  well  as 
for  payments;  and  if  he  does  so  properly,  that  is,  if  he  states 
the  particulars  of  the  set-off,  the  defendant  will  have  no  occa- 
sion to  plead  a  plea  of  set-off,  and  if  he  does  so,  the  plaintiff 
may  take  issue  on  it,  instead  of  entering  a  nolle  proee^.  In 
fact,  the  same  rule  is  adopted  as  to  set-off  which  appUed  and 
still  wps^m  to  payment. 


Sect.  5.  Dieeontinuanee  and  nolle  Ptosequijifter  Plea  in  bar 
of  the  fwriher  Maintenance  of  the  Action,  and  Plea  puis 
darrein  Continuance, 

By  the  Pleading  Bules  (No.  22)  of  Hilary  Term  1853, 


a 


(taking  effect  from  the  first  day  of  Trinity  Term,  1853), 
plea  containing  a  defence  arising  after  the  commencement  of 
the  action  (a)  may  be  pleaded,  together  with  pleas  of  defences 
arising  before  the  commencement  of  the  action,  provided  that 
the  plaintiff  may  confess  such  plea,  and  thereupon  shall  be 
entitled  to  the  ciosts  of  the  cause  up  to  the  time  of  the  pleading 
of  such  first-mentioned  plea/'  And  (by  rule  23)  '^when  a 
plea  is  pleaded,  with  an  allegation  that  the  matter  of  defence 
arose  after  the  last  pleading  (a),  the  plaintiff  shall  be  at  liberty 
to  confess  such  plea,  and  shall  be  entitled  to  the  costs  of  the 
cause  up  to  the  time  of  pleadiiig  such  plea;  provided  that  this 


(«)  The  Common  Law  Frooedare 
Act  (15  &  16  Vict.  c.  76)  doeg  not 
allibct  the  costs  in  this  case ;  but  sect. 
60  enaeto  that,  "hi  caiea  in  which  a 
plea  fuU  darrem  e<mtim%amee  has 
heretofore  been  pleadable  in  hano  or  at 
mm  prims,  the  same  defence  may  be 
{beaded,  with  an  allegation  that  the 
matter  flrose  after  the  last  pleadbag; 


and  SQch  plea  may,  when  necessary, 
be  pleaded  at  mn  priut,  between  the 
tenth  of  Ang^nst  and  twenty-fourth  of 
Ootoberj  bat  no  snch  plea  shall  be 
allowed  nnleas  accompanied  by  aa 
affidavit  that  the  matter  thereof  arose 
within  eight  days  next,  befbre  the  plead- 
ing of  such  plea»  or  nnless  the  Ck>nrt  or 
a  Jndge  shall  otherwise  order." 

t2 
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and  the  preceding  role  shall  not  applj  to  the  case  of  sach  plea 
pleaded  by  one  or  more  only  ont  of  several  defendants/' 

Where  a  defendant  pleaded  matter  in  bar  of  the  further 
maiatenance  of  the  action^  the  plaintifip^  if  he  admitted  tlie 
plea,  might  always  have  entered  a  noUe  prosequi  withoat  in 
general  being  liable  to  costs;  but  if  he  proceeded  to  trial  on 
such  pleas^  and  a  yerdict  was  found  against  him^  he  was  liable 
to  costs  subsequent  to  the  plea,  and  is  so  still.  Even  before 
the  above  rules,  the  plaintiff,  in  all  cases  of  pleas  in  bar  of  the 
further  maintenance  of  the  action,  might  have  disoontiniied 
without  payment  of  costs. 

Thus,  where  after  the  issuing  of  the  writ,  and  before  the 
time  for  pleading  had  expired,  the  defendant  obtained  his 
certificate  as  a  bankrupt,  and  pleaded  it  to  the  further  main- 
tenance of  the  action :  it  was  held,  that  it  came  under  the 
same  rule  as  where  the  defendant  pleaded  such  a  plea  pms  dor- 
rein  continuance,  and  that  the  plaintiff  might  discontinue 
without  payment  of  costs  (a) . 

With  respect  to  pleading  payment  after  the  commencement 
of  the  action  in  bar  of  the  further  maintenance  of  the  action, 
whether  it  be  pleaded  to  the  whole  cause  of  action  in  the  de- 
claration or  only  as  to  part,  the  plea  is  good  without  alleging 
the  payment  to  have  been  made  and  accepted  in  satisfaction  of 
the  costs  of  the  action  as  well  as  of  the  debt  or  damages.  It  is 
sufficient  to  allege  the  payment^and  acceptance  in  satisfaction 
and  discharge  of  the  causes  of  action  to  which  the  plea  ia 
pleaded,  in  the  same  form  as  an  ordinary  plea  of  payment  before 
action  {b).  But  on  such  a  plea  there  is  no  answer  to  the  costs. 
And  even  where  the  plea  does  answer  the  costs,  the  payment 
may  be  alleged  and  proved  to  be  of  a  sum  only  equal  to  the 
amount  of  the  debt  or  damages  claimed,  as  there  is  no  l^al  ob- 
jection to  a  plaintiff  receiving  the  bare  amount  of  his  debt  after 
action  brought,  in  satisfaction  of  his  debt,  damages,  and  costs, 
although  no  sum  may  in  fact  have  been  added  for  damages  or 
costs.  The  question  is  one  for  the  jury  as  to  whether  the 
alleged  payment  was  made  and  accepted  in  satisfaction  of  all 

(a)  Price  v.  Morgan,  referred  to  in  (h)  Carbett  ▼.  Swinbwme,  S  A.  A  B. 

Woollen  V.  Smith,  9JL&E.  607.  673 ;  7  L.  J.  (N.  S.).  Q.  B.  216,  &  0. 
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claim  by  the  plaintiff  (a).  In  giving  judgment  in  the  case 
just  referred  to^  Lord  Denman  observed :  "  The  case  of  Beau-' 
numt  y.  Greathead  {b)  is  an  authority  to  show  that^  after 
acceptance  of  the  debt  in  satisfaction^  the  plaintiff  cannot 
proceed  for  nominal  damages ;  and  as  he  would  not  be  entitled 
to  proceed  for  costs  only^  independently  of  some  damage^  we 
think  that  the  verdict  for  the  defendant  is  sustainable^  and 
that  the  rule  must  be  discharged  "  (c) .  But  where  in  an  action 
of  debt  the  particulars  of  demand  claimed  '^the  sum  of  Is. 
damages  for  the  detention  of  the  debt  for  which  this  action  is 
brought,  together  with  the  costs  of  suit^  thedebt^  86/.  9^.^ 
having  been  paid  by  the  defendant  to  the  plaintiff  after  action 
brought/'  and  the  jury  negatived  the  defence  set  up  under 
the  plea  of  ^'  never  indebted/'  that  the  credit  had  not  expired 
at  the  commencement  of  the  action^  it  was  held  that  the  ver- 
dict was  properly  entered  for  the  debt  proved  and  Is.  damages^ 
entitling  the  plaintiff  to  the  costs  but  nothing  more  ((/). 

It  is  to  be  observed  that  a  material  distinction  with  regard 
to  costs  appears  to  exist  between  the  form  of  the  plea  in 
Corbeit  v.  Swinburne  and  in  Thame  v.  Boast.  In  the  former 
oase  it  was  conceded  that  if  the  plaintiff  had  admitted  the 
pleas  in  bar  of  the  further  maintenance  of  the  faction^  he 
would  have  been  entitled  to  his  costs;  but  in  the  latter^  the 
plea  being  expressly  pleaded  to  the  costs  as  well  as  to  the  debt 
and  damages^  the  plaintiff  would  not  have  been  entitled  to 
the  costs  of  the  plea  if  he  had  admitted  it^  and  the  utmost  he 
could  have  been  entitled  to  do,  would  have  been  to  discontinue 
without  payment  of  costs.  As  the  plaintiff  however  in  each 
case  proceeded  to  trials  the  effect  of  the  plea  after  verdict  for 
the  defendant  became  the  same^  namely^  to  give  the  defendant 
the  costs. 

The  same  general  observations  apply  to  pleading  payment 
puis  darrein  continuance  by  the  hands  of  a  third  party  sued 

(a)  Thame  ▼.  Boagt,  12  Q.  B.  808;      Q.  B.  813,  n.;  17  L.  J.  (N.  S.),  Q. 
17  L.  J.  (N.  S.),  Q.  B.  839.  B.  29;  and  pott.  Chapter  XXYlll., 

(b)  2  C.  B.  R«p.  494 ;    15  L.  J.       "Payment  into  Court." 

(N.  a),  C.  P.  130,  S,  C.  (d)  NoaoUi  v.  Page.  20  L.  J.  (N. 

{e)  See  also  Somer  v.  Denham,  12       S.),  C.  P.  81. 
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sepftrately  for  tlie  same  debt^  finr  such  payment  is  generally 
ayailable  for  all  the  oo-contractors  (a).  But  the  plea  must 
aver  that  pqnment  to  have  been  in  satisfiEUstkm  of  the  caoiea 
of  action  in  the  particular  suit  in  which  it  ia  pleaded ;  and 
where  the  acceptor  of  a  bill  pleaded  to  an  action  by  the 
indorsee,  payment  pmi  darrein  contifnuance  by  an  indorsee  to 
the  plaintiff,  and  acceptance  in  full  satisfaction  and  discharge 
of  the  said  bill,  and  of  all  monies  due  and  psjrabk  on  accoant 
and  respect  thereof,  it  was  held  that  the  plea  was  bad  for  not 
alleging  payment  in  satisfiEurtion  of  the  causes  of  action  in  the 
declaration  (d).  But  in  an  action  by  the  drawer  or  indorsee, 
the  acceptor  oould  not  successfully  plead  payment  by  a  third 
person  of  the  amount  due  on  the  bill  in  satis&ction  of  the 
claim  against  him,  because  the  plaintiff  having  a  right  to 
continue  the  action  against  the  acceptor  for  costs  (c),  the  jury 
(and,  as  already  shown,  if  rightly  pleaded,  it  becomes  a  question 
for  the  jury)  could  not  find  that  such  payment  was  in  dis« 
charge  of  all  claim  against  the  acceptor  ((!)• 

If  after  the  plea^i^  darrein  contvmance,  the  plaintiff  pro- 
ceeds with  the  action,  and  the  defendant  succeeds,  the  latter 
is  not  entitied  to  any  costs  incurred  previously  to  the  plea  (e). 
Where  at  the  trial  the  defendants  pleaded  a  plea  pms  darrem 
continuance,  to  which  the  plaintiff  replied,  and  the  defendants 
demurred  to  the  repUcation,  and  judgment  waa  given  for  the 
defendants  on  the  demurrer,  it  waa  held  that  they  were  only 
entitled  to  the  costs  incurred  alter  the  plea  puis  darrein  con- 
tmuance,  and  not  to  the  whole  costs  of  the  cause  (/). 

Where  a  plea  pm$  darrein  contimtance  is  pleaded  to  only 
one  of  several  counts,  or  as  to  a  part  of  the  cause  of  action, 
or  as  a  personal  discharge  of  one  of  several  defendantai,  and 
the  plaintiff  desires  to  go  on  for  the  residue,  or  against  the 
other  defendants,  although  he  confesses  the  plea,  the  regular 

(a)    Bee,  per   Curiam,  Newton  ▼.  (d)  See  SandaU  ▼.  Moon^  21  L.  J^ 

Blunt,  16  L.  J.  (N.  S.),  C  P.  121 ;  8  C.  P.  226. 

C.  B.B6p.  681.  (e)    Chitty'8    ArcbboId'B  PnuAie^ 

(h)  Ooodwin  ▼.  Orewer,  22  L.  J.,  8€h  edit.  p.  826. 

Q.  B.  30 ;  see  also  Jonee  ▼•  Broad-  (/)  LyttUton  t.  Cron,  4  B.  &  0. 

Jiwrgt,  9  C.  B.  Ecp.  173.  117 ;  6  D.  &  R.  81,  S,  C. 

(c)  Ooodwin  v.  Crewer,  supra. 
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oouise  in  ^ch  a  case^  it  is  apprehended^  is  to  enter  a  noUe 
fro9eqtii  as  to  the  part  of  the  cause  of  action  to  which  the  plea 
is  pleaded^  or  as  to  the  particular  defendant ;  but  if  so,  such  a 
case  will  oertaLoly  be  within  the  words  of  the  32nd  or  33rd  sec- 
tion <rf  the  Statute  8  &  4  Will.  IV.  c.  42.  Whether  the  Courts 
will  feel'themselves  bound  to  hold  that  such  a  case  is  within 
the  Statute^  so  as  to  entitle  the  defendant  to  costs,  may  be  doubt- 
fiod :  the  question  has  not  been  decided ;  but  perhaps  it  may  be 
avoided  by  the  Court  giving  the  plaintiff  leave  to  amend  the 
pleading,  by  striking  out  the  particular  count,  or  t}ie  name 
of  the  particular  defendant  (a). 


CHAPTER  XXV. 

COSTS  WHEKE  THB  ACTION  IS  TERMINATED  BT  NEGLECT  OF  THE 
PLAINTIFF  TO  TRY,  AFTER  NOTICE  FROM  THE  DEFENDANT, 
UNDER  THE  ''  COMMON  LAW  PROCEDURE  ACT,  1852.^' 

Bt  the  Common  Law  Procedure  Act,  1852,  which  repeals 
the  old  Statute  {b)  as  to  judgment  as  in  case  of  a  nonsuit,  it  is 
enacted,  that  "  where  any  issue  is  or  shall  be  joined  in  any 
cause,  and  the  plaintiff  has  neglected  or  shall  neglect  to  bring 
such  issue  on  to  be  tried,  that  is  to  say,  in  town  causes  where 
issue  has  been  or  shall  be  joined  in,  or  in  the  vacation  before 
any  term,  for  instance,  Hilary  Term,  and  the  plaintiff  has 
neglected  or  shall  neglect  to  bring  the  issue  on  to  be  tried 
during  or  before  the  following  term  and  vacation,  for  instance, 
Easter  Term  and  vacation,  and  in  country  causes  where  issue 
has  been  or  shall  be  joined  in,  or  in  the  vacation  before 
Hilary  or  Trinity  Term,  and  the  plaintiff  has  negleded  or 
shall  neglect  to  bring  the  issue  on  to  be  tried  at  or  before  the 
second  assizes  following  such  term,  or  if  issue  has  been  or  shall 

(a)  With  respect  to  the  costs  of  a  eight  days,  see  Duwn  v.  Loftutt  8  C. 

role  to  plead  a  plea  jww  darrein  con-  B.  76 ;  7  D.  &  L.  158,  S.  C. 

timuance,  where  the  application  is  made  {h)  14  Geo.  II.  c  17,  s.  1. 
under  special  circumstances  after  the 
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be  joined  in^  or  in  tlie  vacation  before  Easter  or  Michaelmas 
Term^  tben^  if  the  plaintiff  has  neglected  or  shall  n^lect  to 
bring  the  issue  on  to  be  tried  at  or  before  die  first  assises  after 
snch  term^  whether  the  plaintiff  shall  in  the  meantime  have 
given  notice  of  trial  or  not^  the  defendant  may  give  twenty 
days'  notice  to  the  plaintiff  to  bring  the  issue  on  to  be' tried  at 
the  sittings  or  assizes^  as  the  case  may  be^  next  after  the  ex- 
piration of  the  notice ;  and  if  the  plaintiff  afterwards  neglects 
to  give  notice  of  trial  for  such  sittings  or  assizes^  or  to  proceed 
to  trial  in  pursuance  of  the  said  notice  given  by  the  defendant, 
the  defendant  may  suggest  on  the  record  that  the  plaintiff  has 
failed  to  proceed  to  trials  although  duly  required  so  to  do 
(which  su^estion  shall  not  be  traversable,  but  only  be  subject 
to  be  set  aside  if  untrue) ,  and  may  sign  judgment  for  his  costs ; 
provided  that  the  Court  or  a  Judge  s|^  have  power  to  extend 
the  time  for  proceeding  to  trial,  with  or  without  terms"  (a). 

One  of  several  defendants  may,  it  seems,  proceed  under  this 
Act  {b)y  and  he  may  do  so,  after  judgment  by  default,  against 
the  others  (c). 

Where  in  an  action  against  four  persons,  issue  was  joined 
as  to  two,  but  the  third  died  after  declaration  and  before  plea, 
and  the  fourth  died  after  plea  and  before  issue  joined,  it  was 
held,  that  in  order  to  obtain  judgment  as  in  case  of  a  nonsuit, 
under  the  repealed  provision  of  the  Statute  of  14  G^.  II-^  i^ 
was  necessary  that  the  survivors  should  enter  a  suggestion  on 
the  record  of  the  death  of  the  deceased  defendants  (d) ;  and 
therefore  such  suggestion  would  be  now  necessary  in  a  similar 
case,  in  addition  to  the  suggestion  required  by  section  101 
of  the  Common  Law  Procedure  Act,  1852,  before  signing 
judgment. 

It  would  be  foreign  to  the  purposes  of  this  work  to  enter 
further  upon  the  inquiry  as  to  what  cases  are  within  the 
Statute,  or  what  are  the  particular  circumstances  of  each  case 

(a)  15  &  16  Vict,   c   76,   b.  101.       768;  8  D.  &  R.  562»  S.  C. 

Sect.  202  oontainfl  a  similar  provision  (c)  Stewart  v.  Borers,  7  DowL  185. 

with  respect  to  actions  of  ejectment;  (d)  Pinkus  v.  Sturch,  5  D.  &  ^' 

SCO  ante.  Chap.  XV.  515. 

(b)  Sec  Jones  v.  Gibson,  5  B.  &  C. 
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entitling  the  defendant  to  make  the  suggestion  and  sign 
judgment ;  or,  on  the  other  hand,  to  discuss  what  the  Court 
or  Judge  would  consider  a  sufficient  excuse  on  the  part  of  the 
plaintiff  for  the  default,  or  the  terms  upon  which  they  would 
extend  the  time  for  proceeding  to  trial  {a). 

If  a  defendant  pleads  several  pleas,  each  going  to  the 
whole  of  the  plaintiff's  cause  of  action,  and  some  of  those 
pleas  are  held  bad  on  demurrer,  and  on  others,  issues  of  &ct 
are  joined ;  and  if  after  the  demurrers  are  ai^ed,  and  judg- 
ment given  for  the  plaintiff,  he  neglects  to  proceed  to  the  trial 
of  the  issues  of  fact,  as  the  defendant  might  have  obtained 
judgment  as  in  case  of  a  nonsuit  under  the  repealed  Statute  (&), 
he  may  now  proceed  under  the  Common  Law  Procedure  Act. 


CHAPTER  XXVI. 


COSTS  WHERE  THE  SUIT  IS  TERMINATED,  EITHER  WHOLLY  OR 
IN  FART,  BEFORE  VERDICT,  BY  THE  DEFAULT  OF  THE  DE- 
FENDANT. 

A  PLAINTIFF  is  entitled  under  the  Statute  of  Gloucester  to 
his  costs  upon  a  judgment  by  default,  for  in  that  case  he  is  as 
much  entitled  to  damages  (which  are  the  foundation  of  the 
claim  to  costs  under  that  Statute)  as  on  a  verdict. 

By  the  Common  Law  Procedure  Act,  1852  (15  &;  16  Vict, 
c.  76,  s.  27),  in  case  of  non-appearance  by  the  defendant,  where 
the  writ  of  summons  is  specially  indorsed  under  the  25th 
section  of  the  Statute  (i.  e.  with  particulars  of  the  claim 
where  it  is  for  a  debt  or  liquidated  demand  in  money),  the 
plaintiff  may  sign  final  judgment  for  the  amount  indorsed  on 
the  writ,  with  interest  (if  any),  and  a  sum  for  costs  to  be  fixed 
by  the  Masters  of  the  superior  Courts,  or  any  three  of  them, 
subject  to  the  approval  of  the  Judges,  unless  the  plaintiff 

(a)  See  a  decision  under  the  Com-  (b)   Fcucton  v.  Popkam,  10  East, 

mon  Law  Prooedore  Act,  Fcuihing  v.      866. 
Catties,  22  L.  J.  (N.  8.),  Q.  B.  167. 
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daims  more  than  such  fixed  sum,  in  which  case  the  coots  shall 
be  taxed  in  the  ordinary  way. 

So  also  (sect.  28)  where  the  writ  is  not  specially  indorsed, 
although  the  claim  is  such  that  it  might  have  been,  and  the 
defendant  does  not  plead,  final  judgment  may  be  signed ;  and 
the  same  provision  as  to  costs  applies,  with  this  additional 
stipulation,  that  if  the  costs  are  taxed  in  the  ordinary  way, 
the  plaintiff  is  not  entitled  to  more  costs  than  if  he  had  made 
such  special  indorsement,  and  signed  judgment  upon  non- 
appearance. 

Where  the  nature  of  the  claim  is  such  that  a  writ  of  inquiry 
is  necessary,  the  costs  are  taxed  after  final  judgment  in  the 
same  manner  and  on  the  same  principles  as  upon  a  verdict  on 
a  trial,  with  the  same  distinctions  between  an  inquiry  before 
the  Judges  of  assize  and  an  inquiry  before  the  sheriff  as  exist 
between  a  trial  at  the  assizes  and  a  trial  before  the  sheriff. 

The  questions  arising  with  respect  to  costs  on  a  judgm^it 
by  default,  are  chiefly  where  the  defendant  has  suffered  ^judg- 
ment by  default  as  to  part  of  the  cause  of  action  only,  or 
where  there  are  several  defendants,  one  or  more  of  whom 
have  suffered  judgment  by  default  and  the  others  have  pro- 
ceeded to  trial. 

Before  the  now  annulled  Rule  of  Hil.  T.  2  Will.  lY .  r.  74  (a), 
it  was  held  that  where  there  are  two  distinct  causes  of  action 
in  two  counts  of  a  declaration,  and  as  to  one  the  defendant 
suffers  judgment  by  de&ult,  and  as  to  the  other  takes  issue 
and  obtains  a  verdict,  the  defendant  is  entitled  to  judgment 
for  his  costs  on  the  latter  count,  including  the  costs  of  the 
trial,  and  the  plaintiff  is  only  entitled  to  judgment  and  costs 
on  the  first  count  {b).  And  the  same  rule  applies  where 
the  declaration  contains  a  single  count.  Thus,  in  an  action 
of  covenant,  the  defendant  admitted,  as  to  part  of  the  count, 
that  he  had  broken  the  covenant,  and  he  pleaded  as  to 
the  residue,  and  the  venire  was  awarded  as  well  to  try  the 
issue  joined  as  to  assess  the  damages  on  that  part  on  which 


(a)  See  emte,  p.  16.  ffotue  v.  CommMonsn  of  Thames,  8 

(ft)  Day  v.  HatOcg,  8  T.  R.  654 ;      B.  &  B.  110. 
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the  defendant  bad  sufiSsred  judgment  by  default.  On  the 
trial  of  the  iasue  the  defendant  obtained  a  verdict ;  and  on  an 
application  to  the  Court  of  Common  Fleas,  it  was  held  that 
the  defendant  was  entitled  to  the  costs  on  the  issue  found  for 
him  (a) .  The  right  of  the  defendant  to  costs  in  such  a  case 
rests  on  the  Statute  4  Jac.  I.  c.  4,  the  true  construction  of 
which  has  been  already  pointed  out  (6). 

Independently  of  the  Statute  8  &  4  Will.  IV.  c.  42,  s.  82, 
which  gives  costs  to  one  or  more  of  several  defendants  {c), 
and  of  the  previous  Statute  8  &  9  Will.  III.  c.  11,  s.  1,  it 
was  held  that  where  one  of  several  defendants  suffered  judg* 
ment  by  default,  and  a  verdict  was  found  for  the  others,  the 
latter  were  entitled  to  their  costs  {d).    Under  the  Statute 
8  &  4  WiU.  lY.  they  would  be  clearly  entitled  to  such  costs. 
In  general,  the  plaintiff  under  the  above  dbrcumstanoes  is 
entitled  to  costs  agamst  the  defendant  who  suffers  judgment 
by  de&ult  (e).     There  are  some  cases,  however,  in  which  a 
verdict' for  the  other  defendants  protects  the  co-defendant 
from  liability  to  the  costs  on  the  judgment  by  default.     Thus, 
if  one  of  several  defendants  permit  judgment  to  go  by  default, 
and  the  other  plead  a  plea,  which  goes  to  the  whole  declara- 
tion, and  shows  that  the  plaintiff  had  no  cause  of  action,  and 
such  plea  be  found  for  the  party  pleading  it,  he  shall  have 
costs;  and  the  plea  pleaded  beiog  an  absolute  bar  to  the 


(a)  See  Judgment  of  Le  Blame,  J., 
€frifith§r.J>aoie9,ST.  R.'i66;  and 
Wriffki  V.  SmUkieg,   18   TSagt,  198, 

1L(6). 

Q>)  Anie,  p.  16. 

(c)  See  amie.  Chap.  VII.  p.  91. 

(<0  Price  T.  SarrU,  10  Bing.  657; 
2  Jkfwl  dOi,  8.  a 

(e)  By  tect.  88  of  the  Cammon  Law 
Frooednre  Act,  1862  (16  k  16  Viot. 
c  76),  the  pUuntiif  may,  in  the  caie  of 
leveral  defendants,  one  or  more  of  whom 
tnffen  judgment  hy  defiralt,  issue  exe- 
cution against  him  or  them  and  aban- 
don ^  action  against  the  others  (see 
ante,  p.  271);    or  the  plaintiflf  may. 


**  before  issuing  snch  execntion,  declare 
against  snch  defendant  or  defendants 
as  shall  ha?e  appeared,  stating,  by  way 
of  soggestion,  the  judgment  obtained 
agunst  the  other  defendant  or  de- 
fendants who  shall  not  have  appeared ; 
in  which  ease  the  judgment  so  obtained 
against  the  defendant  or  defendants 
who  shall  not  have  appeared  shall  ope- 
rate and  take  effect  in  like  manner 
as  a  judgment  by  defitult  obtained  be- 
Ibre  the  commencement  of  this  Act 
against  one  or  more  of  the  several  de- 
fendants in  an  action  of  debt  before  the 
commencement  of  this  Act." 
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action,  the  other  defendant  shall  have  the  advantage  of  it,  and 
shall  not  pay  costs  to  the  plaintiff  upon  the  judgment  by 
default  (a).  As  where,  in  an  action  of  covenant  against  two 
for  not  erecting  a  house,  one  suffered  judgment  by  de&ult, 
and  the  other  pleaded  performance  and  obtained  a  verdict,  it 
was  held  that  the  defendant  who  pleaded  should  have  his  costs, 
and  that  the  plaintiff  was  not  entitled  to  any  costs  or  damages 
against  the  other  (6) ;  and  so  in  all  actions  where  the  drfend- 
ants  are  necessarily  joined  (c).  The  distinction  is  between 
actions  of  tort  and  actions  ex  contractu ;  in  the  former  case  the 
declaration  is  understood  to  allege  each  severally  to  be  guilty, 
as  well  as  all  jointly ;  in  an  action  ex  contractu  the  declaration 
alleges  that  all  contracted,  and  this  is  held  to  be  disproved 
where  it  appears  that  the  contract  was  only  by  some.  If, 
however,  it  appear  at  the  trial  that  one  who  did  not  join  in 
the  contract,  &c.  is  made  a  defendant  with  others  who  did,  the 
Judge  has  power,  by  the  37th  section  of  the  Common  Law 
Procedure  Act,  to  amend  the  proceedings  by  striking  out  the 
name  of  such  defendant. 

But  if  the  plea  pleaded  by  one  of  several  defendants  be 
merely  a  personal  dischai^e  as  to  him,  and  does  not  consti- 
tute an  answer  to  the  action,  the  plaintiff  will  not  be  precluded, 
by  a  verdict  on  such  a  plea  for  the  party  pleading  it,  from  re- 
covering his  damages  and  costs  against  the  other  who  has 
suffered  judgment  by  default  {d). 

In  actions  of  tort,  therefore,  the  plaintiff  is  generally 
entitled  to  damages  and  costs  against  a  defendant  suffering 
judgment  by  default,  although  the  co-defendant  plead  and 
obtain  a  verdict  (e). 

But  even  in  an  action  of  tort,  where  one  of  several  defend- 
ants suffered  judgment  by  default,  the  judgment  against  him 
was  arrested,  it  afterwards  appearing  upon  the  record  that 

(a)  HuUock  on  Costs,  2nd  edit.  p.  wards,  6  Taimt.  898;  2  Manh,  201, 

143,  citing  Co.  Litt.  125, 126 ;  Foster  8.  C. 

v.  Jackson,  Hob.  54;   2  BoUe  Abr.  (e)  1  Sid.  76. 

102.  (d)  HoUock,  2nd  edit,  pp,  143, 144. 

(ft)   Porter  v.  Harris,  1  Lev.  63;  (e)  Jones  v.  Barris,  2  Str.  1108; 

Boulter  y.  Ford,  1  Sid.  76 ;  1  Keble,  Cressy  v.  Webb,  Ibid.  1222. 
284,  S.  C. ;   and  aee  Morgan  v.  Fd- 
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the  plaintiff  was  liot  entitled  to  maintain  the  action  against 
any  of  them  (a).  In  that  case,  however,  the  decision  of  the 
Conrt  appears  to  have  been  partly  founded  on  the  fact  that 
the  damages  had  been  assessed  generally  against  the  defendant 
who  had  suffered  judgment  by  default,  whereas  the  plea  of 
the  other  defendant  disclosed  a  justification  for  both  as  to  the 
substantial  cause  of  action. 

As  to  judgment  by  default  to  a  new  assignment,  see  post, 
Chap.  XXX. 


CHAPTER  XXVn. 

COSTS  WHERE  THE  SUIT  IS  TERMINATED  BEFORE  VERDICT  BY 
DEATH,  OR  BY  CONSENT  OF  BOTH  PARTIES. 


Sect.  1.  Abatement  by  Death, 
Sect.  2*  Stet  Procesmis. 
Sect.  3.  Discharge  of  the  Jury. 
Sect.  4.  Withdrawal  of  a  Juror. 


Sect.  1.  Abatement  by  Death. 

Although  the  Common  Law  Procedure  Act,  1852,  enacts 
that  the  death  of  a  plaintiff  or  defendant  shall  not  cause  the 
action  to  abate,  and  provides  for  its  continuance  by  means  of  a 
suggestion  on  the  record,  yet  if  the  plaintiff  does  not  make 
the  suggestion,  the  action  abates  (J),  and  no  costs  are  recover- 
able, because  in  such  a  case  there  is  no  judgment  to  support 
a  claim  to  them. 

In  the  case  of  the  death  of  a  sole  plaintiff  or  sole  surviving 
plaintiff,  the  truth  of  the  suggestion,  if  made  before  trial,  is 
tried  thereat  together  with  the  title  of  the  deceased  plaintiff, 

(a)  Biffffi  V.  Bsnger,  2  Lord  Raym.      and  obwrvationa  o£Ma»le,  J.,  'mBame^ 
1372;  8  Mod.  217;  1  Str.  610,  8,  C.      waU  v.  SwtherUMd,  19  L.  J.  (N.  S.)» 
(h)  See  JSat  ▼.  Cohen,  1  Stark.  611 ;      C  P.  291. 
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and  Buch  judgment  follows  upon  the  verdict  in  fiayonr  of  or 
against  the  person  making  sach  suggestion,  as  if  such  peraon 
were  originally  the  plaintiff  (a). 

In  case  of  the  death  of  a  sole  defendant  or  sole^mirviving 
defendanti  when  the  action  surriyes,  the  pleadings  upon  tlie 
declaration  and  the  pleadings  upon  the  suggestion  are  tried 
together ;  and  in  case  the  plaintiff  recovers,  he  is  entitled  to 
the  like  judgment  in  respect  of  the  debt  or  sum  sought  to  be 
recovered  and  in  respect  of  the  costs  prior  to  the  suggestion; 
and  in  respect  of  the  costs  of  the  suggestion  and  subsequent 
thereto,  he  is  entitled  to  the  like  judgment  as  in  an  action 
originally  commenced  against  the  executor  or  adminis- 
trator (6). 

In  case  of  the  death  of  one  or  more  out  of  two  or  more 
plaintiffii  or  defendants,  when  the  action  survives,  a  sugges- 
tion is  entered,  and  the  action  proceeds  by  or  against  the 
survivors  (c) . 

It  may  be  observed,  however,  that  the  death  of  either  party 
between  the  verdict  and  the  judgment  does  not  aflfect  the 
right  to  proceed  to  judgment  within  two  terms  after  sach 
verdict  [d) ;  and  if  the  plaintiff  or  defendant  dies  after  inter- 
locutory judgment  and  before  final  judgment,  in  an  action 
which  survives,  the  action  may  be  continued  to  final  judg- 
ment by  writ  of  revivor  by  or  against  the  executors  or  ad- 
ministrators, as  the  case  may  be  (e). 


Sbct,  2.  Stet  Processua. 


By  the  entry  of  a  stet  processus  the  parties  agree  that  all 


(a)  16  &  16  Vict.  6,76,9. 187. 

(h)  Id.  1. 188. 

(o)  IdL  8, 186. 

(d)  Id.  sect.  Id9>  re-enactang  the  17 
Gar.  II.  c.  8^  8. 1.  The  power  to  otm- 
tinne  an  action  by  snggegtion  under 
the  abore  Pftwednre  Act  doea  not  ex* 
tend  to  the  ease  of  the  death  of  one  of 
two  or  more  plfuntiffw,  or  of  one  of  two 


or  more  defendant^  where  the  oaon  ^ 
acUoB  does  not  torviTe,  It  may  be 
also  mentioned, that  the  marrisge  ^^ 
woman,  plaintiff  or  defendant,  does  not 
oanse  the  aotion  to  abate.  Eitherpariy 
may  fijroe  the  other  on  to  judgment. 
See  sect  141  of  the  same  Statute. 
(«)  Id.  B.  149. 
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further  proceedings  in  the  action  shall  be  stayed;  and  as, 
consequently^  there  is  no  judgment  for  either  party,  neither 
is  entitled  to  costs.  This  entry  has  been  usually  made  where 
the  defendant  became  insolvent  pending  the  action^  and  moat 
frequently  where  that  circumstance  was  disclosed  in  answer 
to  an  application  by  the  defendant  for  judgment  as  in  case  of 
a  nonsuit  under  the  Statute  14  Geo.  11.  c.  17,  s.  1 ;  the  Court 
giving  the  defendant  the  alternative  of  having  his  rule  dis« 
chai^^  with  costs,  or  consenting  to  a  stet  processus. 

Wherever  both  parties  are  desirous  of  putting  an  end  to  the 
action  and  the  dispute,  neither  calling  on  the  other  for  costs, 
nothing  further  is  required  than  that  they  should  agree  to  a 
stet  processus ;  that  implies  that  the  dispute  and  action  is  at 
an  end,  without  costs  being  paid  on  either  side,  and  no  longer 
or  more  special  agreement  is  necessary  to  effect  that  object. 


Sect.  3.  Discharge  of  the  Jury. 

Where  a  defendant  has  pleaded  several  pleas  under  the 
Statute  of  4  Anne,  c.  16,  and  issues  are  joined  on  them,  and  at 
the  trial  it  appears  that  the  verdict  must  be  for  the  defend- 
ant on  one  plea,  which  goes  to  the  whole  cause  of  action,  it  is 
very  common  for  the  parties  to  consent  that  the  jury  shall  be 
discharged  as  to  the  other  issues.  Where  that  co\u*se  is  fol- 
lowed the  defendant  is  entitled  to  the  general  costs  of  the 
cause,  but  he  is  not  entitled  to  the  costs  of  the  issues  on  which 
the  jury  is  discharged  (a),  and  of  course  the  plaintiff  is  not 
entitled  to  the  costs  of  those  issues ;  if  the  issues  were  tried 
and  found  for  either  party,  that  party  would  be  entitled  to  the 
costs  of  them,  and  therefore  it  is  not  always  that  both  parties 
will  in  such  a  case  consent  to  the  jui^  being  discharged  from 
giving  a  verdict  on  issues  which,  though  they  have  become 

(a)  VaUauce  y.  Evan*,  1  C.  ft  M.  Alleniby  v.  Proudloel,  4  Ad.  ft  E. 
866;  8  Tyr.  866;  2  L.  J.  (N.  S.),  326  ;  6  N.  ft  M.686j  5L.  J.  (N.B.), 
Exch.   272;    2   DowL    118,    S.  C, ;      E.  B.  45. 
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immaterial  so  far  as  the  plaintiff's  right  to  recoyer  in  the  action 
is  concerned^  are  material  with  a  view  to  the  costs  of  them. 
The  question  has  been  raised  whether  a  judge  at  nisi  prius 
has  power^  without  consent  of  the  parties,  to  discharge  the  jiuy 
from  giving  a  verdict  on  the  issues  in  such  a  case,  and  it  has 
been  supposed  by  a  very  high  authority  that  the  Judge  has 
such  a  power.  In  giving  judgment  in  the  case  of  RexY. 
Johnson  {a),  in  the  Exchequer  Chamber,  Lord  C.  J.  Ihuhd 
makes  use  of  this  language  :  ''  Indeed  the  case  of  Powell  r. 
Sonnett  {b)  in  error,  in  the  House  of  Lords,  furnishes  a  deci- 
sive authority  that  when  the  jury  have  found  their  verdict  on 
all  the  material  issues  joined,  the  remaining  issues  being  per- 
fectly immaterial  as  between  the  parties,  the  jury  may  be  dis- 
charged by  the  Judge  who  tries  the  cause,  from  returning  any 
verdict  on  such  immaterial  issues,  without  the  consent  of  the 
parties/'  It  is  apprehended,  however,  that  the  case  cited  is 
not  an  authority  to  that  extent ;  there  was  a  writ  of  error  in 
that  case,  and  the  facts  w^e,  that  it  appeared  on  the  record 
that  the  Judge  had  discharged  the  jury  on  several  issues  which 
could  have  been  material  only  as  to  the  costs,  and  it  did  not 
appear  on  the  record  that  it  had  taken  place  by  consent  of  the 
parties.  And  in  Tinkler  v.  Rowland  (c),  Mr.  Justice  Patteson 
says,  that  the  case  of  Powell  v.  Sonnett  is  no  authority  for  the 
position  in  question ;  and  he  points  out  that  the  ground  of  the 
decision  in  that  case,  in  the  Exchequer  Chamber  (d),  was, 
that  as  it  did  not  appear  on  the  record  that  the  parties  had  not 
consented,  the  Court  would  presume  that  all  which  ought  to 
have  been  done  had  been  done. 

The  case  of  Powell  v.  Sonnett,  therefore,  does  not  support 
the  Lord  Chief  Justice's  position,  and  no  authority  has  been 
found  which  does  support  it.  In  cases  referred  to  arbitra- 
tion, the  arbitrator  is  in  general  bound  to  award  on  every  issue, 
or  at  least  it  must  apQpar  from  his  award  that  every  issue 
has  been  considered  by  him,  and  that  the  result  is  sufficiently 
certain  to  enable  the  costs  of  every  issue  to  be  taxed  {e), 

(a)  5  Ad.&  E.  488.  (d)  8 Bbig.  381. 

(b)  1  Bligh,  K.  S.  652.  («)  See  pott.  Chapter  on  Awards. 

(c)  4  Ad.  &  E.  869. 
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m 

It  is  difficult  to  understand  on  wliat  ground  a  Judge  can  have 
power  to  discharge  the  jury,  seeing  that  the  plaintiff's  right  to 
the  costs  of  such  issues  is  expressly  given  by  the  Statute  4  Anne, 
c.  16,  a.  5  (a) ;  and  the  party's  right  to  insist  on  having  the  ver- 
dict of  the  jury  appears  to  have  been  affirmed  by  a  decision  in 
the  year  1751  (&),  and  in  a  more  recent  case  Lord  Abinger 
said,  "  If  a  plaintiff  fails  in  proving  his  case  under  the  general 
issue,  the  defendant  may  go  on  and  give  evidence  in  support 
of  those  issues  the  proof  of  which  rests  with  him.  I  can  say, 
that  in  my  experience  parties  have  gone  on  and  had  the  other 
issues  submitted  to  the  jury,  though  it  is  by  no  means  the 
usual  course^'  (c).  If  the  party  had  not  this  right,  great  in- 
justice might  be  done.  Suppose  an  action  for  slander,  to  which 
the  defendant  has  pleaded  not  guilty  and  a  justification ;  that  he 
has  brought  a  body  of  witnesses  at  great  expense  to  prove  the 
justification,  and  is  in  a  situation  to  do  so,  but  the  plaintiff 
fails  to  prove  the  slander :  the  injustice  to  the  defendant,  if  the 
Judge  were  to  discharge  the  jury  from  giving  a  verdict  on  the 
justification,  is  obvious.  It  may  be  said  that  in  such  a  case  a 
Judge  would  not  take  that  course ;  but  surely  as  a  right  to 
costs  to  some  extent  must  depend  on  the  finding  of  the  issues, 
it  is  matter  of  right  in  the  party  to  have  them  tried.  If  the 
costs  which  would  be  recovered  are  not  of  any  considerable 
amount,  the  parties  will  not  in  general  insist  on  the  issues 
being  tried,  and  often  they  may  be  deterred  from  insisting  on 
it  by  the  doubt  whether  they  will  succeed  or  not;  but  to  one 
or  other  of  these  circumstances  must  be  trusted  the  chance  of 
getting  rid  of  the  necessity  of  trying  issues  under  the  circum- 
stances which  have  been  discussed,  and  not  by  interfering 
with  what  is  a  party's  strict  right  {d). 

It  sometimes  happens  that  from  a  jury  being  unable  to  agree 
the  Judge  discharges  them  altogether  from  giving  a  verdict, 

(a)   See  Spencer   v.   Hamertan,  4  N.  S.  897. 

Ad.  &  E.  418;  6  N.  &  M.  22.  (cQ  See  obeervations  of  the  Conrt  in 

(I)  Bartlett  v.  Spooner,  Biill.  N.  P.  Spencer  v.  Hamerton,  4  Ad.  &  E.  418 ; 

835;  see  also  Hullock  cm  Ckwts,  2nd  6  N.  &  M.  22,  referring  to  Hart  v. 

edit  101.  Cuthugh^  2  Dowl.  456;  and  see  Emp- 

(e)  In  Cooper  ▼.  Lcmffdon,  1  Dowl.  eon  y.  Fairfcup,  8  Ad.  &  E.  296. 
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which  no  doubt  he  has  power  to  do :  in  sach  cases  the  oostB 
of  the  trial,  thus  become  abortive,  are  not  costs  in  the  caoBe, 
but  each  party  must  pay  his  own  (a) ;  and  the  fact  that  the 
associate  in  such  a  case  has  indorsed  the  record  as  a  remanei 
makes  no  difference  {b) ;  and  the  consent  of  the  counsel  to 
such  discharge  makes  no  difference  in  this  respect  (c) ;  snd 
therefore,  where  the  cause  is  subsequently  brought  to  trial,  the 
successful  party  is  not  entitled  to  the  costs  of  the  first  abortive 
trial  (iQ. 


Sect.  4.  Withdrttwal  of  a  Juror. 

Where  a  juror  is  withdrawn  during  the  course  of  a  trial, 
each  party  pays  his  own  costs. 

And  although  the  defendant  has  paid  money  into  Court, 
the  plaintiff,  not  having  taken  it  out,  will  not  be  entitied 
to  any  costs,  even  down  to  the  time  of  the  payment  into 
Court  {e). 

It  may  be  observed  that  the  withdrawal  of  a  juror  does 
not  necessarily  put  a  stop  to  the  suit  (/) .  In  general,  however, 
the  withdrawal  of  a  juror  takes  place  upon  the  parties  efibct* 
ing  an  arrangement,  by  which  the  cause  is  abandoned,  and  in 
such  a  case  the  Court  will  give  effect  to  it  {£/),  and  even  pre- 
clude the  plaintiff  fix)m  bringing  another  action;  but  if  the 


(a)  Seely  r.  Potoen,  3  Dowl.  872; 
Waite  V.  Spmyin,  4  Dowl.  575. 

{b)  JBrovm  v.  Clarke,  12  M.  &  W.  25; 
1D.&L.409. 

(c)  Bottoek  y.  KartX  Staffordshire 
Mailwagf  Companjf,  21  L.  J.  (N.  S.), 
Q.B.  384. 

(d)  Although  an  action  is  not  necee^ 
$aril^  terminated  by  the  diflcharge  of 
the  jury  generally,  where  there  n  no 
verdict  on  any  issoe,  nor  by  the  with- 
drawal of  a  jnror,  yet,  as  in  the  great 
minority  of  cases,  where  either  of  these 
ooones  is  adopted,  it  is  done  as  a  means 


of  ternunating  the  sait»  the  effect  iipoB 
costs  is  properly  considered  under  the 
title  of  this  Chapter. 

(e)   StodhaH  ▼.  JoJmeony  8  T.  B. 
667.    This  case  was  decided  on  the  oM 

rule  of  Court  as  to  payment  into  Con^ 
where  the  money  was  struck  out  of  the 
declaration ;  but  temble,  the  alterstioD 
in  the  rule  does  not  make  any  different 
with  respect  to  the  point  in  the  text 

(/)  See  n.  (e),  supra. 

(si)  See  Sammond  v.  Tkorpe,  I C- 
M.  &  B.  64;  4  Tyr.  888^  8.  C, 
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arrangement  cannot  be  carried  ont^  it  seems  the  plaintiff 
may  proceed  with  the  original  action  (a). 

Aa  a  cause  is  not  terminated  by  the  withdrawal  of  the 
record,  the  effect  of  that  step  will  be  considered  in  a  subse- 
quent chapter* 


CHAPTER  XXVIII. 


COSTS  UPON  PAYMENT  OP  MONEY  INTO  COURT. 

The  Common  Law  Procedure  Act,  1853  (15  &  16  Vict.  c.  76), 
enacts  (sect.  70)  that  "  it  shall  be  lawful  for  the  defendant  in 
all  actions,  (except  actions  for  assault  and  battery,  false 
imprisonment,  libel,  slander,  malicious  arrest  or  prosecution, 
criminal  conversation,  or  debauching  of  the  plaintiff's  daugh- 
ter or  servant,)  and  by  leave  of  the  Court  or  a  Judge,  upon 
such  terms  as  they  or  he  may  think  fit,  for  one  or  more  of 
several  defendants  to  pay  into  Court  a*sum  of  money  by  way 
of  compensation  or  amends  (fi) :  provided  that  nothing  herein 
contained  shall  be  taken  to  affect  the  provisions  of  a  certain 
Act  of  Parliament  passed  in  the  session  of  Parliament  holden 
in  the  sixth  and  seventh  years  of  the  reign  of  her  present 
Majesty,  intituled  '  An  Act  to  amend  the  Laws  respecting 
de&matory  Words  and  LibeV ''  {c) . 


(a)  See  Sanriet  ▼.  Thomat,  2  M.  A 
W.  32 ;  Samderson  v.  Nestor,  By.  A; 
M.  402;  :Bo«ret;t  t.  ToutUt^  8  B.  & 
Ad.  349;  UotoaU  v.  Lamon,  1  H.  & 
W.672. 

(5)  See  the  previoiu  eiiActment  on 
tbismljeet^  8  ft4  WOl.  IV.  c  42,  s.  21. 

(c)  The  6^7  Viet.  c.  96,  i.  2,  pio- 
▼idet  "  that  in  an  action  for  a  libel  con- 
taioed  in  any  pnblie  newspaper  or  other 
periodical  poblieaiion,  it  shall  be  eom- 
petent  to  the  defendant  to  plead  that 


meh  libel  was  inserted  in  such  news- 
paper or  other  periodical  publication 
without  actual  malice,  and  without 
gross  negligence^  and  that  before  the 
commeDoement  of  the  action,  or  at  the 
earliest  opportunity  afterwards,  he  in- 
serted in  such  newspaper  or  other 
periodical  pnbUcation  a  full  vyAogS  ^ 
the  said  libel;  or,  if  the  newspaper  or 
periodical  publication  in  which  the  said 
libel  appeared  should  be  ordinarily 
published  at  intervals  exceeding  one 

u2 
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Sect.  72  provides,  that  "  no  rule  or  Judge's  order  to  pay 
money  into  Court  shall  be  necessary  except  in  the  case  of 
one  or  more  of  several  defendants,  but  the  money  shall  be 
paid  to  the  proper  ofScer  of  each  Court,  who  shall  give  a 
receipt  for  the  amount  in  the  margin  of  the  plea,  and  the  said 
sum  shall  be  paid  out  to  the  plaintiff  or  his  attorney,  upon  a 
written  authority  from  the  plaintiff,  on  demand. 

Sect.  73  enacts,  that  "  the  plaintiff,  after  the  delivery  of 
a  plea  of  payment  of  money  into  Court,  shall  be  at  liberty  to 
reply  to  the  same  by  accepting  the  sum  so  paid  into  Court  in 
fiill  satisfaction  and  discharge  of  the  cause  of  action  in  respect 
of  which  it  has  been  paid  in,  and  he  shall  be  at  liberty  in 
that  case  to  tax  his  costs  of  suit,  and,  in  case  of  nonpayment 
thereof  within  forty-eight  hours,  to  sign  judgment  for  his 
costs  of  suit  so  taxed ;  or  the  plaintiff  may  reply  that  the  sum 
paid  into  Court  is  not  enough  to  satisfy  the  claim  of  the 


week,  had  offered  to  publish  the  «ud 
apology  in  any  newspaper  or  periodical 
publication  to  be  selected  by  the  plain- 
tiff  in  such  action ;  and  that  every  such 
defendant  shaU  upon  filing  such  plea 
be  at  liberty  to  pay  into  Court  a  sum 
of  money  by  way  of  amends  for  the 
ii\]ury  sustained  by  the  publication  of 
such  libel,  and  such  payment  into 
Court  shall  be  of  the  same  effect,  and 
be  available  in  the  same  manner  and  to 
the  same  extent,  and  be  sulject  to  the 
same  rules  and  reg^ulations  as  to  pay- 
ment of  costs  and  the  form  of  pleading, 
except  BO  far  as  regards  the  pleading 
of  the  additional  &ct8  hereinbefore  re- 
quired to  be  pleaded  by  such  defendant, 
as  if  actions  for  libel  had  not  been  ex- 
oepted  fVom  the  personal  actions  in 
which  it  is  lawfol  to  pay  money  into 
Court  under  an  Act  passed  in  the  Ses- 
non  of  Pftrliament  held  in  the  fourth 
year  of  his  late  Miyeaty,  intituled  'An 
Act  for  the  forther  Amendment  of  the 
Law  and  the  better  Advancement  of 
Jusdoe  f  and  that  to  such  plea  to  such 


action  it  shall  be  competent  to  the 
plfuntiff  to  reply  generally,  denying  the 
whole  of  Budi  plea." 

The  provision  of  the  11  ft  12  Vict. 
c  44^  for  payment  of  money  into  Court 
in  actions  agunst  justioes  of  the  petee 
has  been  already  noticed,  tade,  p. 
248. 

The  19  Geo.  II.  c  87,  s.  7,  gitw 
power  to  assurers  in  actions  on  poliQes 
of  assurance  to  pay  money  into  Coar^ 
and  makes  provision  for  the  costs,  bat 
the  more  extensive  enactment  of  tiie 
Common  Law  Procedure  Act  in  eflect 
overrides  the  section  of  the  statute  in 
question. 

It  is  to  be  observed  that  payment  of 
money  mtoCourt,  under  the  4  ft  5  Ann^ 
c  16,  s.  13,  in  discharge  of  principal 
and  interest  on  a  bond  and  costs  can* 
not  be  pleaded  to  an  action  on  tlie 
bond  under  the  statute,  but  the  money 
must  be  pwd  in  with  the  leave  of  ths 
Court  as  before :  Bitgland  v.  Waifom, 
9  M.  ft  W.  333;  1  Dowl.  N.  S.  898» 
8.C, 
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plaintiff  in  respect  of  the  matter  to  which  the  plea  is  pleaded ; 
and  in  the  event  of  an  issue  thereon  being  found  for  the  de« 
fendant,  the  defendant  shall  be  entitled  to  judgment  and  his 
costs  of  suit/^ 

The  73rd  section  of  this  Act  is  in  fiact  a  repetition  of  the 
annulled  rule  of  Trinity  Term  1  Yict.^  and  consequently  the 
cases  decided  in  reference  to  that  rule  apply  to  the  recent 
statute. 

Where  the  declaration  contains  more  than  one  count  or 
cause  of  action^  the  defendant  may  plead  the  payment  into 
Court  generally,  whether  he  so  plead  in  respect  of  the  whole 
cause  of  action  or  only  of  part. 

For  example,  where  the  declaration  contains  several  counts 
for  several  causes  of  action,  or  several  breaches  are  assigned 
in  covenant,  the  defendant  may  plead  payment  into  Court  of 
one  entire  sum  in  satisfaction  of  all  the  counts  or  breaches  (a) ; 
or  to  such  a  declaration,  or  at  least  to  a  declaration  contain- 
ing several  common  counts,  the  defendant  may  plead  pay- 
ment into  Court  of  a  sum  of  money  in  satisfaction  of  the 
causes  of  action  in  respect  of  a  specified  sum,  without  con- 
fining his  plea  to  any  particular  count  or  part  of  a  count 
in  the  declaration  (&)•  This  latter  course  cannot,  however, 
it  is  apprehended,  be  adopted  where  the  damages  are  un- 
liquidated. 

In  replevin  for  cattle,  goods,  and  chattels,  taken  in  closes 
A.  and  B.,  if  the  defendant  can  only  justify  as  to  part  of  the 
taking  in  A.,  but  not  as  to  the  taking  in  B.  (as,  for  instance, 
if  B.  was  not  part  of  the  demised  premises),  the  defendant 
may,  under  the  statute,  plead  a  single  plea  of  payment  of 
money  into  Court  in  respect  of  the  whole  of  the  things  taken 
in  B.,  and  also  in  respect  of  those  things  in  A.,  the  taking  of 
which  he  does  not  propose  to  justify  (c),  specifying  those 
things  in  the  plea. 

Having  stated  the  general  mode  in  which  a  defendant  may 

(a)  MarsAaU  ▼.  WMtende,  1  M.  &  «o»,  4  Ad.  &  E.  262. 

W.  188;  4  DowL  766,  8.  C.  (e)  LambeH  v.  Hepw<Hrth,  2  Q.  B. 

(h)  See  MUcheU  ▼.  Townley,  7  Ad.  729. 
k  £.  164^  orennUiig  Met  v.  Tomlin- 
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plead  paymoit  of  money  into  Couiti  the  effect  of  that  pies 
upon  the  action^  a»  &r  a»  f^pgards  ooBt%  will  be  the  more 
readilj  understood. 

Bule  12  of  the  Practice  Rules  of  Hihuy  Term,  1853,  pro- 
Tides,  that  **  when  money  is  paid  into  Court  in  respect  of  any 
particular  aom  or  cause  of  acticxi  in  the  declaration,  and  Hie 
plaintiff  accepts  the  same  in  satisfiiction^  the  {daintiff,  when 
the  costs  of  the  cause  are  taxed,  shall  be  entitled  to  the 
costs  of  the  cause  in  respect  of  that  part  of  his  daim  so 
satisfied,  up  to  the  time  the  money  is  so  paid  in  and  taken 
out,  whatever  may  be  the  result  of  any  issue  or  issues  in  re- 
spect of  other  causes  of  action ;  and  if  the  defendant  succeeds 
in  defeating  the  residue  of  the  daim,  he  will  be  entitled  to 
the  costs  of  the  cause  in  respect  of  sudi  defence,  commencing 
at '  Instructions  for  Plea,'  but  not  before.'^ 

It  will  be  observed  that  this  rule  only  applies  to  the  case 
where  the  money  is  aooepted  in  satisfaction  of  whatever  it  )m 
paid  into  Court  in  respect  of,  and  it  will  be  presently  seen 
that  the  rule  only  confirms  what  is  the  established  practice  of 
the  Courts. 

If  the  plea  of  payment  oi  money  into  Court  be  to  the  whole 
declaration,  and  the  plaintiff  determines  to  aocept  the  money 
in  satis£EuHion  to  that  extent,  no  difficulty  arises^  fidr  in  that 
case  he  is  entitled,  in  the  words  of  the  statute,  ''  to  tax  his 
costs  of  suit,  and  jp  case  of  nonpayment  thereof  within 
forty-eight  hours,  to  sign  judgment  for  his  costs  of  suit  so 
taxed." 

If  the  plea  be  to  only  part  of  the  dedaration,  and  there  are 
other  pleas  to  the  residue,  and  the  plaintiff  determines  upon 
accepting  the  money  and  proceeding  no  farther  in  the  action, 
he  should  reply  the  acceptance  in  satisfaction  and  discliai^ 
of  the  cause  of  action  in  respect  of  which  it  has  been  paid  in, 
and  enter  a  nolle  prosequi  to  the  rest.  In  that  case  he  will 
be  entitled  to  the  general  costs  of  the  cause  (quite  independ- 
ently of  the  rule),  but  the  defendant  will  be  entitled  to  the 
costs  of  the  other  pleas  (a). 

(a)  Ooodee  ▼.  Gold^nUtk,  2  M.  &  W.  202;  5  DowL  888,  S.  a 
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If  the  money  be  paid  in  on  only  one  count  of  the  dedaration^ 
the  plaintiff  is  not  entitled  to  the  coats  of  the  other  counts  (a) . 
In  such  a  case  the  plaintiff  must  enter  a  noUe  prosequi  to 
the  rest  of  the  declaration^  otherwise  the  defendant  would  be 
entitled  to  sign  judgment  of  non  pros,  in  respect  of  the  pleas 
left  unanswered  (6). 

If  the  plpa  of  payment  of  money  into  Court  be  to  the  whole 
declaration,  and  the  plaintiff  determines  upon  not  accepting 
tilie  money  in  satisfaction  of  his  claim,  he  should  reply  accord** 
ing  to  the  terms  of  the  statute,  that  the  sum  paid  into  Court 
is  not  enough  to  satisfy  his  claim. 

In  that  case,  if  the  plaintiff  obtains  a  verdict  he  will  be 
entitled  to  costs  as  in  ordinary  cases;  but,  on  the  other  hand, 
if  the  defendant  obtains  a  verdict,  he  will  be  entitled,  as  well 
under  the  statute  as  independently  of  it,  to  the  costs  of 
the  cause  firom  the  commencement,  to  the  same  extent  pre* 
oisely  as  if  he  succeeded  on  any  other  plea  going  to  the 
whole  of  the  cause  of  action,  and  the  plaintiff  will  have  no 
costs  (c). 

And  where  a  defendant  paid  money  into  Court  generally, 
and  the  plaintiff  did  not  take  it  out  in  satisfaction  of  his 
daim,  but  repUed  damages  ultra,  and  the  defendant  subse- 
quently obtained  judgment  as  in  case  of  a  nonsuit  (before  the 
repeal  of  the  14  Oeo.  II.  c.  17,  s.  1,  by  the  Common  Law 
Procedure  Act,  1852),  it  was  held  that  the  defendant  was 
entitied  to  his  costs  just  as  if  the  cause  had  proceeded  to  trial, 
and  the  defendant  had  obtained  judgment  upon  nonsuit  or  a 
verdict.  The  plaintiff,  therefore,  was  not  entitled  to  any  costs 
down  to  the  time  of  payment  into  Court,  or  othennse  (d) . 

If  the  plea  be  only  to  part  of  the  declaration,  and  there  are 
other  pleas  to  the  residue,  and  the  plaintiff  determines  upon 
proceeding  to  trial  upon  the  cause  of  action  to  which  the  plea 
of  payment  iuto  Court  is  not  pleaded,  he  should  reply  to  and 

(a)  J9a<22i0v.(?artfK4T.B.  579;  (o)  M'Zean  v.   Phillips,  7  C.   B. 

Skarratt  v.  Vaughan,  2  Taunt.  265.  Kep.  817 ;  18  L.  J.  (N.  S.),  C.  P.  248 ; 

Q>)  Topham  ▼.  Kidmore,  5  Bowl  Sumheloiov.TFhall€y,20li.J,(S,BO, 

676;  EmnuU  ▼.  Standen,  3  M.  &  W.  Q.  B.  262. 

497 ;  6  BowL  591,  S.  C.  {d)  WLean  v.  Phillips,  svpra. 
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proceed  to  trial  upon  those  pleaa  as  in  ordinary  cases.  Wbat 
he  is  to  do  on  the  plea  of  payment  into  Court  depaids  upoa 
whether  he  is  satisfied  with^  and  determines  to  acoept,  the  sum 
paid  into  Court  in  satisfaction  of  the  part  of  the  cause  of  action 
to  which  it  is  pleaded.  In  general,  if  that  plea  be  pleaded  to 
money  counts  or  to  liquidated  damages,  the  plaintiff  would, 
as  a  matter  of  course,  accept  it,  because  in  such  a  case  the 
sum  pleaded  is,  and  can  only  be,  in  satisfaction  of  the  plaintiff's 
demand  to  an  equal  extent,  and  to  such  a  plea  the  plaintiff 
conld  not  properly  reply  a  greater  amount  of  debt ;  but  if  the 
action  be  in  tort,  or  for  unliquidated  damages  for  a  breach  of 
contract,  the  plaintiff  will  accept  or  reject  the  sum  paid  into 
Coiut,  at  his  will. 

If  he  does  not  accept  it,  the  issue  upon  its  sufficiency  will 
of  course  be  tried  with  the  other  issues,  and  if  the  plaintiff 
does  not  succeed  upon  it  (that  is  to  say,  if  the  jury  do  not 
consider  him  entitled  to  any  lai^r  sum  in  respect  of  that  part 
of  the  cause  of  action  to  which  the  money  is  paid  in),  he  will 
be  liable  to  the  costs  of  that  issue,  whatever  may  be  the  result 
of  the  others. 

If,  on  the  other  hand,  the  plaintiff  does  accept  the  mon^ 
paid  in,  to  the  extent  to  which  it  is  pleaded,  he  will  reply  ac- 
cordingly, and  in  that  case,  whatever  may  become  of  the  other 
issues,  the  plaintiff  is  entitled  (as  well  under  the  rule  of  Hilaiy 
Term,  1853,  as  independently  of  it)  to  the  costs  on  the  plea 
of  payment  into  Court  (a). 

The  plaintiff  cannot,  however,  tax  these  costs  until  after 
the  other  issues  are  disposed  of  (ft) . 

With  respect  to  the  amount  of  costs  to  which  the  plaintiff 
would  be  entitled  in  that  case,  it  is  to  be  observed  that  the 
words  "costs  of  suit*  Vere,  before  the  rule  of  Hilary  Term,  1853, 
which  is  more  specific,  held  to  mean  the  costs  of  suit  for  the 
cause  of  action  in  respect  of  which  the  money  was  paid  into 

(a)  Mumbeloto  v.  WhalUnf,  16  Q.  B.  1  Vict.,  but  as  that  rule  is  embodied  in 

B^.  402;  20  L.J.  (N.  S.),Q.  B.  262;  the  statute  the  case  is  still  applicable. 

2  L.  M.  &  P.  246,  8.  C.  Moreover,  the  12th  of  the  Practice 

(ft)  Qiuiy  V.  ChfU,  4  M.  &  G.  407;  Rules  of  Hilary  Term,  1853,  xaca  tbe 

5  Soott,  N.  B.  819,  8.  C,    This  case  expression,   "  when  the  oosts  of  the 

was  deddcd  under  the  abolished  rule,  cause  are  taxed." 
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Court,  and  not  to  entitle  a  plaintiff  to  the  whole  costs  of  a 
cause  where  money  was  paid  in  and  taken  out  in  satisfaction  of 
part  of  the  demand,  leaving  other  issues  to  be  tried  or  otherwise 
disposed  of.  In  Cauty  v.  Gyll  (a),  which  was  an  action  of  debt, 
the  dedaration  contained  five  counts  :  the  first,  for  money 
lent  j  the  second,  for  money  paid ;  and  the  third,  fourth,  and 
fifth  counts,  on  accounts  stated :  and  the  defendant  pleaded, 
first,  except  as  to  30/.,  never  indebted;  four  other  'special 
pleas,  none  of  which  answered  any  part  of  the  excepted  30/. ; 
and  sixthly,  as  to  the  30/.,  payment  into  Court.  The  plaintiff 
took  issue  upon  the  first  five  pleas  and  accepted  the  30/. 
in  fall  satisfaction  and  discharge  of  all  causes  of  action  as  to 
the  said  sum  of  30/.,  parcel  &c.  At  the  time  of  delivering 
the  issue,  the  plaintiff's  attorney  delivered  a  bill  of  costs  com- 
prising the  whole  costs  of  suit  up  to  and  including  the  repli- 
cation. A  rule  was  afterwards  obtained  to  set  aside  the 
Master's  allocatur  for  the  costs  so  taxed,  on  the  ground  that 
the  taxation  was  premature,  which  rule  was  made  absolute. 
The  taxation  was  not  only  premature,  but  was  too  large;  the 
plaintiff  being  only  entitled  to  the  costs  of  suit  for  the  cause 
of  action  in  respect  of  which  the  money  was  paid  into  Court, 
but  not  to  the  costs  of  the  replications  on  the  special  pleas  [b) : 
if  the  plaintiff  had  entered  a  nolle  prosequi  as  to  all  the  causes 
of  action  beyond  the  30/.,  the  taxation  would  not  have  been 
premature,  but  as  he  joined  issue,  and  so  put  the  cause  in  a 
course  for  trial  in  respect  of  those  causes  of  action,  it  was  so. 

In  the  case  of  Harrison  v.  Watt  (c),  the  declaration  was  in 
debt  for  goods  sold  and  delivered,  with  the  common  counts. 
The  defendant  pleaded,  first,  as  to  all  but  15^.,  parcel  of  the 
monies  in  the  declaration  mentioned,  never  indebted;  se- 
condly, as  to  the  said  sum  of  15^.,  parcel  &c.,  payment  into  Court 
of  lbs.  fieplication,  similiter  to  first  plea ;  to  the  last  plea, 
that  the  plaintiff  accepted  and  took  out  of  Court  the  15«.  in 
fiill  satisfaction  and  discharge  of  the  causes  of  action,  in  the 

(a)  4  M.  &  G.  407;  6  Scott,  N.  R.  4  B.  &  L.  521,  8,  C, 

819.  (c)  16  M.  &  W.  316;  17  L.  J.  (N. 

{b)  See  observations  of  Parke,  B.,  S.),  Exch.  74. 
in  JSarmcmv.  WaU,  16 M. & W. 318; 
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introductory  part  of  that  plea  mentioned,  with  prayer  of  judg- 
ment for  his  costs  sustained  in  that  behalf.  At  the  trial  the 
jury  found  that  the  defendant  never  had  been  indebted  to 
the  plaintiff  in  more  than  the  I6s,  Upon  taxation,  the  Master 
allowed  the  defendant  the  whole  costs  of  the  cause,  induding 
those  of  the  plea  of  payment  into  Court,  and  disallowed  the 
plaintiff  any  costs  under  the  rule  Trinity  Term,  1  Vict.  12^, 
B.,  had  made  an  order  for  reviewing  the  Master's  taxation,  and 
taxing  the  plaintiff  his  costs  on  the  replication  on  taking  the 
money  out  of  Court  (a).  A  rule  was  obtained  to  rescind  that 
order,  which  rule  was  discharged,  it  being  held  that  the  plaintiff 
was  entitled  to  costs  on  the  replication  to  the  plea  of  payment 
of  money  into  Court.  In  the  course  of  the  case  ParkSj  B., 
observed,  ''No  difficulty  would  have  arisen  on  the  old  mode  of 
paying  money  into  Court.  The  15«.  would  have  been  struck 
out,  and  the  plaintiff  would  have  gone  on  for  the  rest  (6).  Here 
the  defendant  insulates  one  part  of  the  declaration  from  the 
rest,  pays  money  into  Court  on  it,  and  the  plaintiff  says  he  is 
satisfied.  The  plaintiff  had  a  right  to  tax  costs  quoad  the 
lbs.  and  end  the  cause  so  far.  He  accepted  that  siun  in  foil 
satisfaction  of  15«.,  part  of  the  debt  and  cause  of  action,  on 
which  it  was  paid  in.  But  the  plaintiff  could  not  accept  it 
out,  if  the  plea  is  thus  divided ;  for  if  he  does,  he  must  accept 
it  on  the  plea  of  payment  of  money  into  Court,  and  enter  a 
notte  prosequi  upon  the  issue  on  never  indebted,  and  so  become 
liable  to  pay  all  costs.^^ 

Alderson,  B.,  in  delivering  his  judgment,  referred  to  the  fol- 
lowing written  opinion  given  by  him  in  a  case  brought  before 
him,  and  which  opinion  was  delivered  to  the  Masters.  It  was  as 
follows : — ''  In  this  case,  application  has  been  made  to  review 
the  Master's  taxation.  It  was  an  action  of  assumpsit,  to  which 
four  pleas  have  been  pleaded.  First,  non-assumpsit,  except 
as  to  a  sum  afterwards  paid  into  Court;  second,  payment; 
third,  set-off;  and  fourth,  payment  of  the  excepted  sum  into 
Court.     The  plaintiff  takes  that  sum  out  of  Court,  and  the 

(a)  The  case,  as  reported  in  M.  &  W.,  (h)  See  the  old  form  of  the  role  in 

18  imperfect  in  omitting  this  fiu^.  Hullock,  p.  853,  note. 
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result  of  a  referenoe,  as  to  the  remainder  of  the  case,  is,  that, 
the  arbitrator  finds  that  the  defendant  was  liable  to  the  phdn- 
tiff  in  respect  of  a  certain  additional  sum  to  that  paid  into 
Conrt;  bat  also  finds  that,  in  respect  of  the  sum  paid  and  set 
off,  more  is  due  to  the  defendant  than  the  amount  for  which  he 
was  originally  liable.  It  is  dear,  therefore,  that  on  this  state 
of  fiMTts  the  defendant  is  entitled  to  hare  the  issue  on  the 
second  and  third  pleas  entered  for  him,  and  to  have  the  gene- 
ral costs  of  the  trial*  But  it  is  dear,  on  the  other  side,  that 
the  plaintiff  is  entitled  to  the  cost  of  the  first  issue,  which 
must  be  deducted  firom  the  defendant's  costs.  As  to  the 
costs  of  the  last  plea,  I  am  of  opinion  that  the  plaintiff  is  also 
entitled  to  them,  to  be  deducted  in  like  manner.  The  plaintiff 
was  right  in  bringing  his  action  for  this  part  of  his  demand, 
and  till  the  defendant  paid  the  money  into  Court  would  have 
been  entitled  to  recover  it.  The  policy  of  the  new  rule  was 
to  make  each  party  pay  costs  in  respect  of  all  parts  of  the 
case  in  which  he  was  wrong.  Then  the  defendant  was  wrong 
as  to  this  part  of  the  plaintiff's  demand,  and  ought  to  pay  the 
costs  occasioned  to  the  plaintiff  by  the  not  having  paid  it 
before  action  brought.  The  words  of  the  rule  embrace  this 
case,  and  the  reason  of  the  rule  goes  with  it.  The  plaintiff  is 
therefore  entitled  to  so  much  costs  as  have  been  incurred 
owing  to  this  being  induded  in  his  declaration  and  in  the 
replication,  and  also  to  the  expense  of  taking  the  money  out 
of  Court  If,  indeed,  the  money  had  been  paid  in  generally, 
it  would  have  been  othenriise ;  but  then  it  would  have  become 
the  result  of  the  plea,  and  would  have  been  different,  viz.  in 
&vour  of  the  defendant.  This  taxation  must  be  reviewed.'' 
With  this  dedsion  of  Mr.  Baron  Alderson  the  Court  of  Ex- 
ohequer,  in  the  above  case  of  Harrison  v.  Watt,  expressed  its 
fiiU  agreement. 

The  case  of  Homer  v.  Denham  (a),  which  was  dedded  in  the 
Court  of  Queen's  Bench  in  the  same  term  as  Harrison  v.  Watt, 
i*  not  inconsistent  with  it.  In  Homer  v.  Detiham,  the  action 
was  on  promises.  The  defendant  pleaded,  first,  as  to  all,  except 
12/.,  non-assumpsit;  secondly,  as  to  11/.,  pared  of  12/.,  in 

(a)  17  L.  J.  (N.  8.),  Q.  B.  29  s  12  Q.  B.  813,  note. 
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bar  of  further  maintenance^  that  the  defendant  after  writ  and 
before  declaration  paid,  and  that  the  plaintiff  received,  that 
sum  of  11/.  in  satisfaction  thereof,  and  of  aU  causes  of  action 
in  respect  thereof;  thirdly,  payment  of  1/.  residue  into  Court. 
The  replication  as  to  the  first  plea  joined  issue;  as  to  the 
second  plea,  traversed  the  i>ayment  and  receipt ;  and  as  to 
the  third  plea,  took  the  1/.  out  of  Court.  The  evidence  at  the 
trial,  before  Mr.  Justice  MaiUe,  showed,  as  to  the  first  plea, 
that  the  defendant  at  the  commencement  of  the  action  was 
not  indebted  beyond  the  sum  of  12/.  for  the  cause  of  action 
declared  on ;  as  to  the  second  count,  that  after  the  writ  had 
been  issued,  but  before  the  defendant  or  the  plaintiff  were 
aware  of  it  and  before  declaration,  the  defendant  paid  and 
the  plaintiff  received  the  sum  of  11/.  mentioned  in  the  plea. 
The  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff  on  the  first  issue,  with  Is.  damages,  giving  the  de- 
fendant leave  to  apply  to  have  the  verdict  entered  for  him, 
and  the  Court  made  that  rule  absolute.  Lord  Denman,  in 
delivering  the  judgment  of  the  Court,  said,  '^  The  plaintiff  ad- 
mitted that  if  the  writ  had  not  been  issned  this  payment  and 
receipt  would  have  proved  the  common  plea  of  payment  in  bar 
of  the  action  as  to  that  amount ;  but  contended  that  it  would 
not  prove  this  plea  in  bar  of  the  further  maintenance  of  the 
action,  because  at  the  time  it  was  received  the  plaintiff  had 
become  entitled  to  the  costs  of  the  writ,  and  that  the  plaintiff 
did  not  receive  it  in  satisfaction  of  the  costs,  as  he  did  not 
know  that  he  was  so  entitled,  and  upon  this  ground  we  under- 
stand the  learned  Judge  directed  the  entry  of  1^.  damages 
for  the  plaintiff.  But  it  appears  to  us,  that  upon  these 
pleadings  and  facts  the  defendant  was  entitled  to  succeed  on 
both  issues,  and  that  the  plaintiff  was  not  entitled  to  any 
damages,  as  the  plaintiff  failed  to  establish  a  right  to  more 
than  the  sum  admitted ;  the  verdict  on  the  first  issue,  raising 
this  question,  should  be  reversed  and  entered  for  the  defend- 
ant. The  second  plea  raises  the  question,  whether  11/.  had 
been  paid  and  received  in  satisfaction  of  so  much  of  the  cause 
of  action  as  amounted  to  11/.;  and  the  evidence  shows  that  it 
was  so,  and  entitles  the  defendant  to  a  verdict  thereon.  There 


Casts  upon  Payment  of  Money  into  Court.  301 

appears  no  reason  for  requiring  that  the  plea  should  state^  or 
the  evidence  show^  that  this  sum  was  received  in  satisfaction  of 
any  costs^  for  the  costs  of  the  writ^  which  were  ail  the  costs 
incurred  when  this  payment  was  made^  are  offered  to  the  plain* 
tiff  hj  the  third  plea.  If  the  defendant  had  paid  no  money  to 
the  plaintiff^  he  clearly  might  have  paid  12/.  into  Court  in  bar 
of  the  further  maintenance  of  the  action  as  to  that  sum^  and  if 
the  plaintiff  chose  to  admit  that  no  more  was  due^  he  might 
take  it  and  the  costs  of  the  action;  but  if  he  chose  to  claim  more^ 
the  costs  of  the  action  would  abide  the  result  of  such  claim. 
By  paying  part  to  the  plaintiff  after  writ  issued,  we  think 
the  defendant  was  in  not  a  worse  situation  than  if  he  had  paid 
nothing;  that  he  was  not  obliged  to  pay  the  11/.  twice  over, 
but  was  at  liberty  to  say  that  his  liability  had  not  exceeded 
12/.,  and  that  the  remaining  1/.  with  the  costs  of  the  writ  and 
action  were  at  the  option  of  the  plaintiff,  if  he  gave  up  any 
further  claim.  If  the  plaintiff  had  given  up  any  further  claim, 
he  would  have  the  costs  of  the  writ  only  once ;  and  if  he  made 
a  further  claim,  the  entire  costs  of  the  writ  were  to  depend  on 
that  claim  in  the  ordinary  way.  Then,  as  the  defendant  has 
succeeded  in  respect  of  that  claim,  he  is  entitled  to  the  general 
costs  of  the  action.  The  rule,  therefore,  must  be  made  abso- 
lute for  entering  the  verdict  on  the  general  issue  for  the 
defendant,  and  for  striking  out  the  damages,  and  for  deliver* 
ing  the  postea  to  the  defendant.^' 

The  case  of  Harrison  v.  Watt  was  subsequently  confirmed 
by  the  Court  of  Queen's  Bench,  in  Rumbelow  v.  Whalley  (a). 
That  was  an  action  of  debt  for  work  and  labour.  The  de- 
fendant pleaded,  as  to  all  but  10/.,  never  indebted ;  secondly, 
as  to  10/.  other  than  that  excepted,  payment ;  thirdly,  as  to 
the  10/.  excepted,  payment  into  Court  of  10/.  1^.,  and  that  he 
never  was  indebted  to  the  plaintiff  in  more  than  10/.  as  to  the 
said  sum  of  10/.,  and  that  the  plaintiff  had  not  sustained 
greater  damages  than  \s.  as  to  the  detention  of  that  10/.  The 
plaintiff  replied,  joining  issue  on  the  plea  of  never  indebted, 
and  traversing  the  plea  of  payment ;  and,  as  to  the  plea  of 

(a)  16  Q.  B.  402;  20  L.  J.  (N.  S.),  Q.  B.  262;  2  L.  H.  &P.  245,  8.  C, 
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payment  into  Conrtj  aooepting  the  snm  paid  in,  and  praying 
judgment  for  his  costs  in  that  respect.  At  the  trial,  the  yarj 
found  for  the  plaintiff  on  the  plea  of  nerer  indebted,  to  the 
extent  of  IM.  beyond  the  sum  paid  into  Court,  and  for  the 
defendant  on  the  plea  of  i>ayment.  The  Mast^,  on  taxation, 
allowed  the  defendant  all  the  costs  of  suit,  deducting  only  the 
plsintiff's  costs  as  to  the  issue  on  the  plea  of  never  inddited. 
A  rule  was  obtained,  and  after  argument  made  absolute,  for 
reviewing  the  taxation,  by  disallowing  the  defendant  all  his 
costs  anterior  to  the  plea  of  payment  of  money  into  Court,  so 
tax  as  related  to  the  cause  of  action  to  which  that  plea  was 
pleaded,  and  allowing  the  jdaintiff  aU  his  costs  as  to  such 
causes  of  action  up  to  and  including  the  payment  into  Court. 

The  rule  of  Hilary  Term,  1858,  therefore,  as  already  stated, 
simply  adopts  the  construction  put  by  the  Court  in  these  cases 
on  the  provisions  enabling  a  defendant  to  pay  money  into  Court, 
and  does  not  at  all  alter  the  law  or  practice  with  regard  to  the 
costs  of  an  issue  raised  on  the  replication,  alleging  that  the 
sum  paid  into  Court  is  insufficient  to  satisfy  the  claim  of 
the  plaintiff  in  respect  of  the  whole  of  the  causes  of  action. 
K  that  issue  is  found  for  the  defendant,  the  plaintiff  is  not 
entitled  to  any  costs  whatever  in  respect  of  it.  It  is  true,  that 
Mr.  Justice  Patteson,  in  deUvering  judgment  in  Rwnbehw  v. 
WhcJley,  hinted  that  it  might  be  right  to  alter  the  rule  of 
Trinity  Term,  1  Vict.,  then  in  force,  and  give  the  plaintiff  his 
costs,  at  all  events  up  to  the  time  oS.  payment  of  money  into 
Court,  so  far  as  related  to  the  causes  of  action  in  respect  of 
which  it  is  paid  in;  but  the  Common  Law  Procedure  Act  has 
embodied,  without  alteration,  the  precise  language  of  the 
above-mentioned  rule,  and  the  rule  of  Hilary  Term,  1853,  has 
not  interfered  with  it.  It  is  necessary  to  explain  this»  as  it 
has  been  erroneously  supposed  that  the  rule  cairied  into  effect 
the  suggestion  of  Mr.  Justice  Paitewn. 

It  seems  that  if  the  plaintiff  proceed  after  the  defendant  has 
paid  money  into  Court,  the  Court  will  before  trial  allow  him 
to  take  it  out  with  costs  to  the  time  of  paying  it  in,  on  pay- 
ing the  defendant  his  subsequent  costs  (a).    Thus,  where  the 

(a)  DavU  y.  Manaell,  WiUo,  R.  »L 
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defendant  paid  money  into  Court  and  the  plaintiff  replied 
damages  tdtra,  but  did  not  proceed  to  trials  and  the  defendant 
Iiaving  obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit 
{according  to  the  then  practice),  the  Court,  on  finding  that 
the  plaintiff  was  now  desirous  of  accepting  the  money  paid 
into  Court,  discharged  the  rule  on  the  plaintiff  undertaking 
to  amend  his  replication  and  pay  the  defendant  all  the  costs 
incurred  subsequently  to  the  payment  of  the  money  into 
Court  (a). 

On  the  other  hand,  if  a  plaintiff  discontinues  the  action  after 
having  refused  to  accept  the  money  paid  into  Court,  he  is  not 
entitled  to  any  costs,  even  to  the  time  of  paying  the  money 
into  Court  (6) :  so  if  the  defendant  obtains  judgment  as  in 
case  of  a  nonsuit  (c),  or  judgment  of  non  pros.  (d).  In  these 
cases  the  judgment  is  the  same  in  its  consequences  as  if  the 
party  had  proceeded  to  trial,  and  the  defendant  had  obtained 
jiidgmeat  upon  noD«mt  or  verdict.  If  in  these  instances  the 
plaintiff  had,  before  the  rule  for  judgment  was  made  absolute, 
elected  to  accept  the  money  instead  of  waiting  for  an  adverse 
judgment,  he  would  have  been  permitted  to  do  so,  and  to  tax 
his  costs  down  to  the  time  the  money  was  paid  into  Court,  on 
his  paying  the  subsequent  costs  [e) . 

It  follows  from  this  that  a  plaintiff  should  never  allow  a 
judgment  as  in  case  of  a  nonsuit  (or  what  is  now  the  cor- 
responding judgment),  to  be  obtained  against  him ;  but  if  after 
proceeding  with  the  cause,  he  declines  to  go  to  trial,  he  should, 
if  there  is  any  reason  to  believe  the  defendant  will  proceed  to 
judgment,  anticipate  the  defendant's  rule  by  applying  for  leave 
to  accept  the  money  on  the  above  terms.  If,  at  the  trial  of  a 
cause  in  which  money  has  been  paid  into  Court,  a  juror  be 
withdrawn,  each    party  pays   his  own   costs    as   in  other 


(a)  Kaiy  v.  FU»t,  6  Dowl.  298.  (d)  PoaUe  v.  BBckiiigUm,  6  Taimt. 

(&)  Serwich   y.    JS^fmonds,    Sayer,  156. 

196.  (e)  See  per  Sayley,  J.,  Crosby  v. 

(e)  Crotiby  y.  Otorenshofto,  2.  M.  A;  Olorenshaw,  supra, 

Beh23^,averrviilng8s€mourT.Bridff€,  (/)  StodhaH  y.  Johnton,  8  T.  B. 

8  T.  R.  408.  667. 
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In  a  cause  standing  for'trial,  the  plaintiffs  at  the  assises  ob- 
tained leave  to  amend  by  striking  out  the  names  of  some  of 
the  defendants  on  payment  of  costs^  the  remaining  defendants 
having  liberty  to  plead  de  novo.    The  Master  allowed  the  de- 
fendants whose  names  were  struck  out  their  entire  costs  of 
the  cause^  and  the  remaining  defendants  the  costs  of  the 
day  only.    The  latter  defendants  afterwards  paid  money  into 
Court,  which  was  accepted  by  the  plaintiffs  in  discharge  of  the 
action.    The  Master  taxed  the  plaintiffs  their  costs  of  the 
cause,  but  not  allowing  them  the  costs  incurred  subsequent  to 
the  former  pleas  of  the  defendants ;  and  it  was  held  that  he 
was  right  in  so  doing,  because  it  must  be  assumed  that  if  the 
plaintiffs  had  originaUy  sued  only  the  right  defendants,  they 
would  have  pleaded  payment  into  Court  at  once,  and  so  the 
costs  of  the  former  pleas  and  subsequent  proceedings  would 
not  have  been  incurred.    It  was  also  held,  that  the  defendants 
were  entitled  to  be  allowed  the  costs  of  their  former  pleas  and 
of  the  subsequent  proceedings,  upon  the  ground  that  they 
would  have  succeeded  at  the  trial  on  account  of  the  joinder 
of  the  other  defendants,  'and  that  the  Master  could  not  have 
allowed  them  these  costs'  on  the  former  taxation,  because  at 
that  time  neither  had  the  defendants  pleaded  payment  into 
Court,  nor  had  the  plaintiffs  accepted  the  money  paid  in,  and 
therefore  it  could  not  be  known  what  costs,  beyond  those  of 
the  day,  which  were  allowed,  had  been  uselessly  incurved  (a). 

So  also,  where,  after  a  cause  had  been  made  a  remanet,  the 
plaintiff  obtained  leave  to  amend  his  declaration  and  particu- 
lars on  payment  of  costs ;  and  the  defendant,  being  at  liberty  to 
plead  de  novo  to  the  amended  declaration,  paid  money  into 
Court,  which  the  plaintiff  took  out :  it  was  held  that  the  plain- 
tiff was  only  entitled  to  the  costs^of  the  pleadings  as  amended, 
and  of  taking  the  money  out  of  Court,  but  not  to  the  costs  of 
the  prior  issue,  nor  the  preparation  for  trial,  costs  of  the  re- 
cord, briefs,  or  witnesses  (fr).  Mr.  Baron  Parke  oheerved 
in  that  case,  that  "  the  plaintiff,  by  amending,  admits  that  he 

(a)  JaekMon  Y.  Nunm,  4  Q.  B.  209.      806;  1D.&L.964;  18  L.  J.  (N. S.), 
See  thk  case  noticed  oiUe,  p.  102.  Exch.  286,  S,  C. 

(h)  WiUan  v.  I^took,  12  M.  &  W. 
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has  no  case  to  go  to  trial  with^  and  it  would  be  wrong  to  allow 
him  to  charge  the  defendant  with  the  expenses  of  preparing  to 
prove  a  case  which  he  has  abandoned.  After  the  cause  is 
made  a  remanet,  he  alters  his  case  and  puts  it  upon  a  differ- 
ent footing;  the  defendant  admits  that  he  has  no  answer  to 
that  case^  and  consequently  pays  money  into  Court.  No  issue 
is  raised  upon  that ;  then  how  can  he  be  entitled  to  the  costs 
of  proceedings  which  are  not  applicable  to  the  present  state  of 
the  record?  He  is  clearly  not  entitled  to  the  costs  of  pre- 
paring for  the  trial." 

By  the  13th  of  the  Practice  Rules  of  Hilary  Term,  1853, 
"  where  money  is  paid  into  Court  in  several  actions  which  are 
consolidated,  and  the  plaintiff,  without  taxing  costs,  proceeds 
to  trial  in  one,  and  fails,  he  shall  be  entitled  to  costs  on  the 
others  up  to  the  time  of  paying  money  into  Court.'' 

If  the  plaintiff  in  an  action  of  contract  accepts  the  sum 
paid  into  Court,  and  it  is  less  than  20/.,  or  5/.  in  an  action  of 
tort  (where  money  can  be  paid  into  Court),  the  plaintiff,  it 
seems,  would  be  deprived  of  his  costs  under  the  13  &  14  Vict, 
c.  61,  unless  he  obtains  the  order  of  the  Court,  or  of  a  Judge 
at  chambers,  under  the  13th  section  of  that  Act  (a). 

So,  if  in  an  action  of  trespass  or  on  the  case,  where  the 
defendant  pays  money  into  Court  and  the  plaintiff  replies 
damages  ultra,  the  plaintiff  recovers  less  than  40«.,  he  is 
not  entitled  to  costs  without  a  certificate,  under  the  3  &  4 
Vict.  c.  24  (ft).  The  effect  of  this  decision  is,  that  the  plain- 
tiff in  an  action  of  trespass  or  on  the  case  might  be  deprived 
of  39«.  of  the  amount  of  damages  to  which  he  is  justly  en- 
titled, by  the  defendant  paying  into  Court  the  damages 
mrms  that  sum.  But  as  the  damages  claimed  in  an  action  of 
trespass  or  on  the  case  are  unliquidated,  the  defendant  cannot 
calculate  with  certainty  what  amount  the  jury  will  give,  and 
therefore  it  is  only  in  rare  and  exceptional  cases  that  the  de- 
cision can  operate  harshly  on  the  plaintiff. 

(a)  See  amU,  Chap.  IX.  (ft)  BM  v.  Ajthby,  22  L.  J.,  C.  P.  216. 
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CHAPTER  XXIX. 

OF  COSTS  UPON  THE  PAYMENT  OP  MONET  INTO  COURT  AFTER  A 
TENDER^  OR  AFTER  A  SUMMONS  TO  STAY  PROCEEDINGS  ON 
PAYMENT   OF   DEBT   AND    COSTS. 

Sect.  1.  Of  the  Effect  on  Costs  of  a  Tender  of  the  Debt. 
Sect.  2.  Of  the  Effect  on  Costs  of  a  Summons  to  stay  PrO" 
ceedings  on  Payment  of  Debt  and  Costs. 


Sect.  1.  Of  the  Effect  on  Costs  of  a  Tender  of  the  Debt. 

The  preceding  chapter  shows  the  e£fect  on  costs  of  a  plea  of 
payment  into  Court  in  ordinary  circumstances^  but  to  render 
this  part  of  the  subject  complete^  it  is  necessary  to  allude  to 
the  plea  of  tender  and  to  the  effect  of  a  summons,  before 
declaration  to  stay  further  proceedings  on  payment  of  the 
debt  and  costs. 

Where  a  defendant  pleads  a  tender  before  action,  either  to 
the  whole  or  part  of  the  declaration,  the  amount  alleged  to 
have  been  tendered  must  be  paid  into  Court.  If  the  plaintiff 
confesses  the  plea,  he  is  entitled  to  take  the  money  out  of 
Court,  but  the  defendant  is  entitled  to  his  costs  in  the  same 
manner  as  he  would  be  on  any  other  plea  confessed  by  the 
plaintiff.  If,  on  the  other  hand,  the  plaintiff  denies  the  tender, 
or,  admitting  the  fact  of  the  tender,  alleges  that  more  was  due 
to  him,  he  may  still  take  the  money  out  of  Court,  for  he  is 
entitled  to  that  at  all  events,  but  the  costs  of  the  issue  raised 
on  the  plea  of  tender  will  follow  the  result,  just  as  in  the  case 
of  any  other  issue. 

It  follows  that  there  is  this  important  distinction,  with 
respect  to  costs,  between  a  simple  plea  of  payment  into  Court 
and  a  plea  of  tender  accompanied  by  a  payment  of  that  sum 
into  Court ;  namely,  that  while  in  the  latter  case,  if  the  plea 
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is  confessed^  the  defendant  does  not  pay  any  costs  in  reference 
to  it^  but  is  entitled  to  his  costs,  he,  on  the  other  hand,  has 
to  pay  the  general  costs  of  the  cause  if  he  fails  in  an  issue  on 
the  replication  denying  the  tender,  although  the  tender  is 
only  pleaded  as  to  part  of  the  declaration,  and  the  jury  should 
on  the  other  issues  find  that  the  plaintiff  is  not  entitled  to  any 
larger  sum  than  that  paid  into  Court  on  the  plea  of  tender, 
and  which  the  plaintiff  has  taken  out  (a) ;  the  plea  of  tender, 
it  will  be  observed,  would  have  driven  the  plaintiff  to  trial, 
even  if  he  had  set  up  no  further  claim.  It  will  be  seen,  on 
referring  to  the  last  chapter,  that  if  instead  of  relying  on  the 
tender  the  defendant  had  simply  pleaded  payment  into  Court, 
he  would  have  been  only  liable  to  the  costs  of  that  plea,  even 
if  the  defendant  accepted  it  in  satisfaction  of  that  part  of 
his  claim  to  which  it  was  pleaded,  and  he  would  have  been 
entitled  to  the  costs  of  the  trial  on  the  other  issues  on  which 
he  succeeded.  In  trying,  therefore,  to  avoid  the  payment  of 
any  costs  by  pleading  a  tender,  the  defendant  runs  the  risk  of 
having,  iu  case  of  failure,  to  pay  much  heavier  costs  than  if  he 
pleaded  simply  payment  into  Court. 

It  may  be  observed,  that  although  the  plaintiff  is  entitled 
to  the  money  paid  into  Court  whatever  becomes  of  the  action, 
and  that  he  is  therefore  entitled  to  take  it  out  of  Court;  yet 
if  he  is  negligent  and  does  not  take  the  money  out  of  Court 
until  after  a  verdict  for  the  defendant,  then  the  Court  will  lay 
hold  of  it  to  secure  the  defendant's  costs  (d). 


Sect.  2.  Of  the  Effect  on  Costs  of  a  Summons  to  stay  Pro- 
ceedings on  Payment  of  Debt  and  Costs. 

If  a  defendant,  instead  of  waiting  to  pay  money  into  Court 
until  after  the  plaintiff  has  declared,  takes  out  a  summons  to 
stay  the  proceedings  on  payment  of  a  certain  sum,  and  costs, 
and  the  plaintiff  then  refiises  to  take  it  in  discharge  of  his 

(a)  Eibbert  v.  Fox,  6  Taunt.  680.         6<mw  v.  SUdman,  Cooke's  Gas.  Pi»c 

(b)  See  per  BuUer,  J.,  in  Le  Orew      C.  B.  54;  and  Maddaa  v.  Pcut<m,  Id. 
Y.  Coohe,  1  B.  &  P.  888 ;  and  Rath*      117,  there  referred  to. 

x2 


806  Law  of  Costs. 

dainii  but  Bubsequentlj  aooepts  it^  the  defendant  is  entitled  ta 
his  costs  incurred  subsequent  to  the  sommons;  for  it  is  s 
general  rule,  that  if  the  one  party  offers  what  the  other  after- 
wards takes,  without  getting  more,  the  latter  must  paj  the 
costs  of  the  former  and  bear  his  own  firom  the  time  of  the 
offer  (a).  It  is  necessary,  however,  that  the  defendant,  to 
bring  himself  within  the  rule,  should  take  out  a  summons  (i), 
and  should  follow  up  his  offer  by  paying  the  money  into 
Court  {c)i  because  the  ground  on  which  the  rule  proceeds  is, 
that  if,  after  an  offer  by  the  defendant  to  pay  a  given  som, 
and  a  refusal  on  the  part  of  the  plaintiff  to  accept  it,  the 
defendant  pays  the  money  into  Court,  and  the  plaintiff  then 
takes  it  out,  it  is  prima  fade  evidence  of  oppression  on  his 
part,  and  subjects  him  to  the  costs  (d). 

When,  after  the  offer  and  refusal,  the  plaintiff,  being  willing 
to  accept  it,  gave  notice  that  unless  the  amount  was  paid  he 
should  proceed,  and  accordingly  filed  his  declaration,  and  the 
defendant  then  paid  the  money  into  Court  and  the  plaintiff 
took  it  out,  it  was  held  that  the  plaintiff  was  not  entitled  to 
costs  after  the  summons,  although  it  was  contended  that  this 
case  was  not  within  the  general  rule,  the  defendant  not  having 
paid  the  amount  into  Court  until  after  a  subsequent  demand 
by  the  plaintiff  (e). 

The  conduct  of  the  plaintiff  is,  however,  open  to  explana- 
tion; and  therefore,  where  in  an  action  for  unliquidated 
damages  the  plaintiff  showed,  as  a  reason  for  his  refusal  to 
accept  a  sum  offered  by  the  defendant,  that  at  the  time  the 
predse  amount  of  injury  done  had  not  been  ascertained,  and 
was  not  so  until  after  the  defendant  had  pleaded,  and  that  he 
then  found  the  difference  between  the  two  sums  so  incon- 
siderable as  not  to  be  worth  proceeding  for,  it  was  held  that 
ihe  primd  facie  case  xmder  the  general  rule  was  answered,  and 

(a)  Jamei  v.  BaggeH,  2  B.  &  Aid.      Ezch.  72,  8,  C, ;  Clarky. Damm,  8D. 
776 ;  Marry  qU  ▼.  Clapp,  1  DowL  701.      k,  L.  618. 

(6)  Bwrmegter  v.  JKfcA,  18  East,  (d)  Per  Parh€,B.,aower^.SUtuit, 


661. 


mpra. 


(e)  Gawer  v.  JBlkitu,  3  H.  A;  W.  («)  Partom  v.  Pitcher,  4  Bing.  N. 

216;  6  Dowl.  836;  7  L.  J.  (N.  S.),      C.  306;  6  Soott,  791 ;  6  DowL  48S. 
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that  the  plaintiff  was  entitled  to  the  costs  down  to  the  time 
the  money  was  taken  out  ci  Court  (a).  On  the  other  hand^ 
there  may  be  cases  in  which  the  plaintiff  will  not  be  allowed 
costs  after  the  offer,  although  the  amount  has  not  been  paid 
into  Court.  In  an  action  for  unliquidated  damages,  a  sum- 
mons was  taken  out  for  staying  the  proceedings  on  payment  of 
6SL  interest  and  costs,  but  the  plaintiff  contending  that,  as  he 
claimed  unliquidated  damages,  the  proceedings  ought  not  to  be 
stayed,  and  further,  that  he  was  entitled  under  an  under- 
taking of  the  defendant  to  more  than  was  offered  by  the 
summons;  it  was  dismissed.  The  defendant  suffered  judg- 
ment by  default ;  but  before  the  writ  of  inquiry  was  executed, 
it  was  agreed  that,  on  payment  of  68/.  and  such  interest  and 
expenses  as  the  Master  should  find  the  plaintiff  entitled  to 
under  the  circumstances  of  the  case,  all  further  proceedings 
should  be  stayed.  It  was  conceded  that  the  omission  of  costs 
in  the  order  was  a  mistake,  and  that  it  was  to  be  treated  as  if 
costs  were  mentioned;  but  the  Master  having  refused  to  allow 
the  plaintiff  any  costs  subsequent  to  the  offer  by  the  summons, 
the  Court  refused  to  interfere  with  his  discretion,  he  haying 
been  selected  as  an  arbitrator  by  the  parties,  and  not  acting 
merely  by  the  direction  of  the  Court  (&).  The  ground  of  the 
decision  in  this  case  seems,  however,  to  prevent  its  being  an 
authority  for  any  general  rule. 

It  may  be  observed,  that,  where  the  defendant  is  entitled 
under  this  rule  to  the  costs  incurred  subsequently  to  the 
refusal  of  his  offer,  he  may  set  them  off  against  the  costs  to 
which  the  plaintiff  is  entitled  (c). 

(a)  Aekroyd  v.  Read,  6  M.  &  W.  (c)  Jame»  v.  RaggeH^  2  B.  &  Aid. 

642  5  7  Dowl.  810,  8,  C.  776. 

(i)  XUker  Y.Pyne,  1  M.  &  0. 266. 
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CHAPTER  XXX. 

COSTS  ON   NBW^  ASSIGNMENT. 

A  NEW  assignment  alleges  either  that  the  plaintiff  brought  his 
action  and  declared  for  a  different  matter  altogether  than  that 
jastified  by  the  plea,  or  that  he  brought  his  action  not  only  for 
what  is  justified  by  the  plea  but  also  for  some  other  matter 
which  the  plea  does  not  justify ;  in  the  former  case,  if  the 
plaintiff  recovers  damages  which  carry  costs,  he  is  entitled  to 
the  general  costs  of  the  cause,  including  the  costs  of  the  declar- 
ation which  he  has  maintained,  and  of  the  subsequent  plead- 
ings (a) ;  in  the  latter  case,  the  pleadings  may  take  either  of 
several  courses :  the  plaintiff  may,  at  the  time  he  new  assigns, 
enter  a  nolle  prosequi  to  that  part  of  the  cause  of  action  justi- 
fied, or  an  issue  of  fact  or  of  law  may  be  raised  upon  it,  and 
the  defendant  may  either  suffer  judgment  by  default  on  the 
new  assignment,  or  he  may  plead  not  guilty  to  it,  or  he  may 
pay  money  into  Court  upon  it;  but  besides  the  pleadings 
touched  by  the  new  assignment,  there  may  be  other  i^nies 
on  the  record,  arising  either  upon  different  counts  firom  that 
upon  which  the  new  assignment  is  pleaded,  or  upon  different 
pleas  to  the  same  county  for  one  plea  to  a  count  may  be 
repUed  to,  either  wholly  or  in  part,  by  a  new  assignment, 
while  other  pleas  to  the  same  count  may  be  answered  without 
any  new  aasignment. 

In  considering  questions  of  costs  which  arise  upon  special 
pleadings,  where  there  is  a  new  assignment  and  issues  found 
for  both  parties,  it  is  necessary  first  to  see  whether  the  cause 
of  action  stated  in  the  new  assignment  has  been  substan- 
tiated. If  it  has,  the  plaintiff  recovers  some  damages  in  re- 
spect of  that  cause  of  action,  and  is  prima  facie  entitled  to 
costs  under  the  Statute  of  Gloucester ;  but  if  those  are  the 
only  damages,  and  if  because  they  are  under  40^.,  and  there  is 
no  certificate,  or  for  any  such  cause  the  plaintiff  is  not  enti- 

(a)  Gundfy  v.  Sturtf  1  T.  R.  636. 
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tied  to  costs^  it  is  clear  that  the  defendant  has  only  to  tax 
the  costs  of  the  issues  found  for  him;  but  inasmuch  as 
he  has  not  the  general  verdict^  and  so  is  not  entitled  to  a 
general  judgment  in  his  favour^  he  is  only  entitled  to  have  his 
costs  taxed  as  costs  of  issues^'^and  he  is  not  entitled  to  the 
general  costs.  K  the  plaintiff  has  failed  on  the  new  assign- 
ment no  difficulty  arises,  for  the  costs  arising  upon  it  are  then 
to  be  taxed  for  the  defendant  either  as  costs  of  issues  or  as 
part  of  the  general  costs,  according  as  he  has  the  general 
judgment  or  not.  The  cases  necessary  to  be  noticed  here, 
therefore,  are  cases  where  the  plaintiff  recovers  some  damages 
on  the  new  assignment,  and  where  those,  either  alone  or  in 
conjunction  with  damages,  recovered  for  other  causes  of  action 
not  touched  by  the  new  assignment,  carry  costs. 

In  dealing  with  a  new  assignment  with  a  view  to  the  ques- 
tion of  costs,  there  are  two  things  principally  to  be  borne  in 
mind,  which  wiU  be  best  illustrated  by  an  example.     Suppose, 
to  a  declaration  in  trespass  quare  clausum  fregitf  the  defendant 
pleads, first,  not  guilty;  secondly,  a  justification  under  a  right 
of  way;  that  the  plaintiff  joins  issue  on  not  *guilty  does  not 
traverse  the  right  of  way,  but  new  assigns  the  trespass  as  extra 
viam.    Suppose  the  defendant  to  be  aware  that  upon  some  occa- 
sion he  did,  without  justification,  go  out  of  the  way,  and  that 
being  now  seen  to  be  the  complaint,  he  finds  he  has  no  defence, 
and  suffers  judgment  to  go  by  default.    Here  the  trespass  new 
assigned  is  the  very  same  trespass  complained  of  in  the  de- 
claration, the  new  assignment  being  only  a  repetition  of  the 
declaraticm  or  of  part  of  it;  but  there  is  on  the  record  the 
plea  of  not  guilty,  denying  that  the  defendant  committed  that 
trespass,  and  there  is  an  issue  joined  upon  that  plea;  the 
plaintiff,  therefore,  before  he  can  recover  his  damages,  must  go 
to  trial  at  nisiprius  upon  and  prove  that  issue,  and  he  cannot 
merely  issue  a  writ  of  inquiry  an^  execute  it  before  the  sheriff. 
Now,  as  he  is  obliged  to  go  to  trial,  he  is  entitled  to  all  the 
costs  of  the  trial  at  nisi  prius.    What  the  defendant  should  do 
in  this  case  is  to  withdraw  the  plea  of  not  guilty  at  the  same 
time  he  suffers  judgment  by  default  on  the  new  assignment, 
and  then  the  plaintiff  may  have  his  damages  assessed  before 
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the  sheriff,  instead  of  going  to  the  greater  expense  of  a  trial  at 
msiprkis. 

Again,  suppose  the  plaintiff,  instead  of  merely  new  assign- 
ing  extra  viam,  had  traversed  the  right  of  way  and  also  new 
assigned  extra  viam,  and  that  tfie  defendant  joined  issne  on 
the  traverse,  and  for  the  same  reason  as  before,  suffered  judg- 
ment by  de&nlt  on  the  new  assignment,  bnt  witbout  with- 
drawing not  guilty,  and  at  the  trial  the  defendant  svbceeded 
on  the  traverse,  being  the  substantial  question  in  the  cause; 
the  plaintiff  having  a  verdict  on  not  guilty,  and  also,  as  before, 
damages  carrying  costs  on  the  judgment  on  the  new  assign- 
ment. In  this  case  the  plaintiff  is  entitled  to  his  coats  as  on 
a  trial  at  nisi  prius  (of  course,  not  including  any  expense 
exclusively  applicable  to  the  right  of  way),  because  not  guilty 
being  on  the  record,  he  was  obliged  to  go  to  trial  at  nisi  prius 
.  to  recover  what  he  did  recover :  in  this  case,  also,  the  de- 
fendant ought  to  have  withdrawn  not  guilty,  and,  if  he  had 
done  so,  the  traverse  on  the  right  of  way  would  have  been  the 
only  thing  which  rendered  it  necessary  to  go  to  trial  at  nisi 
prius;  but  tha{  being  found  in  the  defendant's  £Eivoar  would 
not  have  entitled  the  plaintiff  to  the  costs  c^  a  nisi  prius  trial. 
These  observations  will  show  the  necessity  which  in  general 
exists  for  withdrawing  the  plea  of  not  guilty,  if  it  has  been 
pleaded  where  judgment  is  suffered  on  a  new  assignment  (a). 

In  cases  like  that  supposed,  it  sometimes  happens  that  not 
guilty  is  pleaded  to  the  new  assignment.   If  in  such  a  case  the 
plaintiff  cannot  prove  any  trespass  extra  viam,  no  harm  is 
done,  the  defendant  succeeds  upon  the  plea;  but  if  the  plain- 
tiff can  prove  such  a  trespass,  the  consequences  of  the  defend- 
ant taking  this  course,  instead  of  withdrawing  not  guilty  and 
suffering  judgment  by  default  on  the  new  assignment,  are 
precisely  the  same  as  in  the  cases  already  supposed ;  vis.  to 
render  it  necessary  for  the  plaintiff  to  go  to  trial  at  nisi  prius  to 
recover  his  damages,  and  consequently,  where  he  is  not  deprived 
of  costs,  to  entitle  him  to  costs  as  on  such  a  trial.     In  plead- 
ing to  a  new  assignment,  it  has  therefore  been  the  usual  course, 
when  the  real  question  to  be  tried  arises  upon  a  traverse  of  the 

(a)  See  1  Wms.  Sauud.  6th  edit  300  <»,  in  note  (Q. 
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plea,  as  in  the  case  secondly  supposed,  not  to  plead  not  guilty 

to  the  new  assignment^  but  to  suffer  judgment  by  default,  and 

also  to  withdraw  the  plea  of  not  guilty  if  that  has  been  pleaded 

to  the  declaration;  for  if  the  defendant  would  succeed  on  not 

gxdlty  to  the  ne^  assignment*  it  would  be  because  the  plaintiff 

cxmld  prove  no  trespass  beyond  that  justified  by  the  plea,  and, 

if  so,  he  is  only  entitled  to  nominal  damages  on  the  judgment 

by  defdiQt,  and  no  trespass  being  proved,  the  Judge  of  course 

would  not  give  a  certificate  to  entitle  the  plaintiff  to  costs. 

There  is  a  possible  case,  however,  in  which  this  course  would 

not  be  safe :  it  is  where  the  plaintiff  has  given  a  written  notice, 

under  the  Statute  8  &  4  Vict.  c.  24,  not  to  trespass  (a),  in 

wbich  case,  if  the  declaration  be  such  as  to  confine  the  evidence 

of  the  trespasses  alleged,  to  a  time  subsequent  to  the  notice, 

the  plaintiff  would  not  require  the  Judge's  certificate  to  entitle 

him  to  costs.    In  such  a  case,  it  would  be  a  proper  course  ta 

plead  not  guilty,  if  the  plaintiff  could  really  prove  no  trespass  i 

but,  probably,  it  would  be  still  safer  to  pay  a  small  sum  into 

Court,  lest  he  should  succeed  in  proving  some  trespass;  and 

indeed,  since  it  became  allowable  to  pay  money  into  Court 

in  actions  of  tort,  it  has  been  very  usual  to  pay  money  into 

Court  on  a  new  assignment  instead  of  suffering  judgment  by 

default  upon  it :  it  is  not  safe,  however,  to  do  so  in  all  cases, 

and  it  is  the  pleader's  duty  to  form  his  judgment  on  the  facts, 

as  to  whether  this  be  or  be  not  the  proper  course. 

Of  course,  it  may  happen  that  it  is  necessary  to  plead  spe- 
cially to  a  nsw  assignment ;  for  instance,  where  the  defendant 
claims  two  different  ways  over  the  hcus;  but  the  above  observa- 
tions apply  to  the  ultimate  new  assignment  after  the  defendant 
has  successively  pleaded  all  his  justifications  {b) .  We  shall  now 


(a)  See  cmte,  p.  127. 

ifi)  It  may  be  observed  here,  that 
the  Common  Law  Ptooednre  Act,  1862 
(15  &  16  Vict  c.  76),  enacts  (sect.  87) 
that  "  one  new  asBignment  only  shall 
be  pleaded  to  any  nomber  of  pleas  to 
the  same  cause  of  action;  and  such 
new  asngnment  shall  be  oonastent  with 
and  confined  by  the  particolarB  deli- 


vered in  the  action,  if  any,  and  shall 
state  that  the  phiintiiF  proceeds  fbr 
canses  of  action  <Ufferent  from  all  those 
which  the  pleas  profess  to  justify,  or 
fbr  an  excess  over  and  above  what  all 
the  defences  set  up  in  snch  pleas  justify, 
or  both."  And  (sect.  88)  '<no  plea 
which  has  already  been  pleaded  to  the 
declaration  shall  be  pleaded  to  snch 
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proceed  to  draw  firom  decided  cases  some  iUiistrations  of  wliat 
has  been  said. 

To  an  action  of  trespass^  for  trespasses  chained  to  have  been 
committed  in  some  named  and  some  nnnamed  closes  of  the 
plaintiff^  and  also  for  seizing  and  taking  the  plaintiff's  goodsy 
the  defendant  pleaded,  1st,  not  guilty  to  the  whole  declara- 
tion; 2ndl7,  as  to  part,  a  special  plea  of  licence;  Srdly  and 
4thl7,  as  to  part,  certain  special  pleas ;  and  Sthly,  as  to  the 
unnamed  closes,  liberum  tenemerUum,  The  plaintiff,  by  his 
replication,  took  issue  on  the  plea  of  not  guilty ;  traversed 
the  licence  mentioned  in  the  second  plea,  and  also  new-as- 
signed on  that  plea ;  and  as  to  the  unnamed  closes,  entered  a 
nolle  prosequi.  The  defendant,  by  his  rejoinder,  took  issue  on 
the  traverse,  and  suffered  judgment  by  default  on  the  new 
assignment ;  and  the  cause  went  to  the  assizes,  as  well  to  tiy 
.the  issues  joined  as  to  assess  the  plaintiff's  damages  on  the 
new  assignment.  At  the  trial,  the  jury  found  a  verdict  for 
the  plaintiff  on  the  general  issue,  (without  assessing  thereou 
any  damages) ;  for  the  defendant,  on  the  plea  of  licence ;  and 
on  the  new  assignment,  they  assessed  to  the  plaintiff,  ]«.  da- 
mages, and  Is.  costs :  on  the  third  and  fourth  pleas  the  jury 
were  by  consent  discharged  from  giving  any  verdict.  The  Judge 
certified,  under  the  Statute  8  &  9  Will.  III.  c.  11,  that  the 
trespass  was  wilful  and  malicious  (a).    It  was  held,  that  the 


new  asngnment,  except  a  plea  in  de- 
nial, unless  by  leave  of  the  Court  or  a 
Judge ;  and  such  leave  shall  only  be 
granted  upon  satisfiictory  proof  that 
the  repetition  of  snch  plea  ia  essential 
to  a  trial  on  the  merits." 

(a)  The  Court  was  of  opinion  that 
the  plaintifT  was  entitled  to  costs  inde- 
pendently of  the  certificate.  In  apply- 
ing this  case,  however,  to  any  question 
as  to  the  right  to  costs  at  the  present 
day,  the  certificate  may  be  assumed  to 
have  the  same  effect  as  a  certificate 
under  the  3  &  4  Vict  c.  24.  Many 
of  the  older  cases,  in  which  the  right 
to  cosU  was  discussed,  turned  upon  the 


p(Hnt  whether  the  plfuntifi^  the  dt* 
mages  being  under  40s,,  was  entitled 
to  fbll  costs  without  a  certificate  under 
the  22&  23  Car.  II.  c  9,8. 136,  or  the 
8&  9  WilL  IIL  c.  11,8.4  {ante,  Chap. 
VII.);  it  bdng  held,  that  where  the 
right  had  appeared  on  the  record  those 
statutes  did  not  apply.  The  foUowing 
oases  relative  to  costs  where  a  new  as- 
signment occurs  in  the  pleadings  are 
for  this  reason  inapplicable  to  the  pre- 
sent question  (and  indeed  to  any  other 
at  the  present  day),  and  would  only 
confuse  the  text :  Asser  v.  Fl»chf  2 
Lev.  234;  Higgins  v.  Jennings,  2  Sir. 
726;  l?ca^v.Jfoor,  Id.  1168;  Coeli- 
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plaintiff  waa  entitled  to  the  general  coeta  of  the  cause,  indud- 
ing  those  of  the  trial,  not  however  indading  any  costs  appli- 
caUe  to  the  issue  found  for  the  defendant  (a) .  The  Court,  in 
giving  judgment,  held  that  the  case  came  within  the  estab- 
lished rule,  that  where  the  plaintiff's  demand  is  altogether 
denied  by  the  defendant's  pleas,  and  at  the  trial  the  plaintiff 
obtains  a  verdict  for  part  of  his  demand  and  the  defendant 
obtains  a  verdict  as  to  other  part,  the  plaintiff  is  entitled  to 
the  costs  of  the  issues  found  for  him,  which  include  the 
general  costs  of  the  trial,  but  do  not  indude  the  costs  of  the 
issues  found  for  the  defendant  (on  which  last-mentioned  issues 
the  defendant  would  now  be  entitied  to  his  costs).  In  the 
present  Case,  the  defendant,  by  pleading  the  general  issue  to  the 
whole  declaration,  made  it  necessary  for  the  plaintiff,  in  order  to 
get  rid  of  that  plea»  which  would  otherwise  have  barred  his  whole 
action,  to  go  to  trial  at  the  assizes,  and  he  could  not  by  any 
other  means  have  obtained  damages  or  costs  on  the  judgment 
by  de&ult.  This  case  was  recognised  ia  the  subsequent  case 
of  Vickers  v.  GaUimore  (&),  which  was  an  action  of  trespass 
quare  clausum  Jregit,  to  which  the  defendant  pleaded  not 
guilty  and  justifications  under  a  right  of  way.  The  plaintiff 
joined  issue  on  the  first  plea,  traversed  the  special  pleas,  and 
new-assigned.  The  defendant  joined  issue  on  the  traverses, 
and  suffered  judgment  to  go  by  default  on  the  new  assignment. 
At  the  trial  a  verdict  was  found  for  the  plaintiff,  with  Is, 
damages  on  the  general  issue,  and  on  all  the  other  pleas, 
except  the  third,  on  which  a  verdict  was  foimd  for  the  de- 
fendant. The  damages  on  the  judgment  by  default  on  the 
new  assignment  were  by  consent  assessed  at  4Ds,,  on  the  un- 
derstanding that  the  finding  to  that  amount  should  not  affect 
the  question  of  costs.  It  was  held,  that  the  plaintiff  was 
entitied  to  the  general  costs  of  the  cause.  The  defendant 
compelled  the  plaintiff  to  go  down  to  trial  on  the  general  issue. 


erUl  V.  AUanson,  Hallock  on  Cocts,  (a)  Mouse  v.  The  Commianonen  of 

76 ;  Qregory  v.  Omerod,  4  Taunt.  98 ;       the  Thames,  3  Brod.  &  B.  117. 
Taylor  V.  Nicholls,  3  B.  &  Aid.  443.  (b)  6  Bing.  196. 
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and  the  verdict  having  been  found  for  him  on  that  issue  he 
was  entitled  to  the  costs  (a) . 

So  if^  instead  of  suffering  judgment  by  defiuilt  to  the  new 
assignment^  the  defendant  take  issue  upon  it,  and  the  plaintiff 
recovers  nominal  damages,  and  the  Judge  certifies  (if  the 
case  be  within  the  Statute  8  &  4  Vict.  c.  24),  the  plaintiff  is 
entitled  to  the  general  costs,  although  the  defendant  may 
have  obtained  a  verdict  on  issues  going  to  the  whole  question 
really  in  dispute  {b)  • 

If,  on  the  other  hand,  the  defendant  does  not  plead  not 
guilty,  but  justifies  the  trespass  and  succeeds  on  that  plea, 
he  may  be  entitled  substantially,  though  not  strictly,  to  the 
general  cos]»  of  the  cause,  although  he  has  suffered  judgment 
by  default  to  a  new  assignment.  Thus,  where  to  trespass 
guare  clautum  firegU  the  defendant  pleaded  several  pleas  of 
justification,  which  the  plaintiff  traversed  and  also  new 
assigned,  and  the  defendant  suffered  judgment  by  default, 
the  jury  having  found  for  the  defendant  on  the  plea  of  justifi- 
cation, and  assessed  the  damages  on  the  judgment  by  default 
at  \9.,  it  was  held  that  the  defendant  was  entitled  to  the 
general  costs  {c)* 

The  case  of  Griffiths  v.  Davies,  referred  to  as  an  authority 
for  the  preceding  proposition,  requires  some  remark,  lest  it 
should  be  misunderstood;  for  as  the  plaintiff  recovered  Is. 
(although  it  is  to  be  assumed  without  costs),  the  defendant 
did  not  establish  an  entire  defence,  and  therefore  cannot  be 
entitled  to  what  are  strictly  called  the  general  costs  {d).  For 
instance,  he  is  not  entitled  to  be  allowed  for  his  appearance ; 
but  that  is  almost  the  only  thing  he  is  not  entitled  to,  for 
having  established  his  pleas  he  is  entitled  to  charge  for  them, 
and  his  brie&  and  witnesses  in  such  a  case  are  exclusively 
applicable  to  the  issues  on  the  special  pleas :  he  is  therefore 

(a)  The  case  of  Lonffden  v.  Soum,  would  now  be  dearly  entitled. 

1  B.  &  C.  278,  was  referred  to  by  the  (b)  See  Mariiny,  VaUamee,  1  £^ 

Court,  as  bearing  on  the  point;   but  850. 

that  merely  involved  the  question  as  to  (c)  OrijffUhe  v.  Daoies,  8  T.  R.  468. 

the  right  of  the  defendant  to  costs  of  (d)  AiUe,  p.  33. 
issues  found  for  him,  and  to  which  he 
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entitled  to  tbem^'and  in  fact  the  appearance  is  the  only 
thing  which  it  can  be  suggested  he  is  not  entitled  to^  and  that 
is  but  a  matter  of  a  few  shillings ;  he  may  therefore^  in  one 
sense^  be  said  to  have  the  general  costs^  bnt  his  costs  are,  in 
strictness,  costs  of  issues  and  not  the  general  costs ;  for  put 
the  possible,  although  very  improbable,  case  of  some  of  the 
defendant's  witnesses  being  really  and  necessarily  brought  for 
the  purpose  of  cutting  down  the  plaintiff's  damages  on  the 
new  assignment,  as  well  as  of  speaking  to  the  issues,  it  is  ap« 
prehended  the  defendant  would  not  be  entitled  to  the  expense 
of  such  witnesses. 

To  trespass  qtutre  chmsumfregit  the  defendant  pleaded,  1st, 
not  gaQty ;  2ndly,  a  right  of  common ;  Srdly ,  a  right  of  way. 
The  plaintiff  took  issue  on  the  plea  of  not  guilty,  and  traversed 
the  rights  of  common  and  of  way ;  and  new  assigned,  to  the 
second  and  third  pleas,  that  the  defendant  on  other  occasions, 
and  for  other  purposes  than  those  mentioned  in  the  special 
pleas,  committed  the  trespasses  complained  of.  The  defendant 
in  his  rgoinder  took  issue  upon  the  traverse  of  the  right  of 
common  and  right  of  way,  and  withdrew  the  plea  of  not 
guilty,  so  far  as  it  related  to  the  trespasses  newly  assigned, 
and  suffered  judgment  by  default  to  the  new  assignment.  At 
the  trial,  the  issue  on  one  of  the  special  pleas  was  found  for 
the  defendant,  and  the  jury  assessed  the  plaintiff's  damages 
on  the  new  assignment  at  5/.  It  was  held,  that  the  defendant 
was  entitled  to  the  costs  of  the  trial,  and  accordingly  the 
Master  upon  taxation  allowed  the  defendant  the  costs  of  the 
issues,  and  the  plaintiff  the  costs  of  executing  a  writ  of  in- 
quiry (a) . 

There  is  another  case  bearing  on  this  subject  which  requires 
notice,  because  it  is  apprehended  that  the  decision  is  erroneous 
and  may  mislead  :  it  is  the  case  c^  Thomion  v.  Williamson  (&). 
That  was  also  an  action  of  trespass,  for  breaking  and  entering 
the  plaintiff's  messuage  and  yard,  and  passing  and  repassing 
therein.  The  defendant  pleaded,  1st,  not  guilty  as  to  the 
force  and  arms,  &c. ;  and  2ndly,  as  to  the  residue,  a  justifica- 

(a)  Qrou  V.  Johiuon,  9  B.  &  C.  613.  (h)  18  Eagt,  191. 
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• 
tion  under  a  right  of  way  orer  the  locus  in  quo  at  all  times; 

and  Srdly,  a  like  jnstifieation  in  the  daytime.     The  replication 
took  issue  on  the  two  rights  of  way^  and  new  assigned  extra 
ffiam,  Sec. ;  and  as  to  the  new  assignment^  the  defendant  suf- 
fered judgment  by  default.    At  the  trials  the  defendant  ad- 
mitted the  trespass  by  night  as  well  as  by  day^  and  also  that 
he  had  passed  up  and  down  the  yard  through  a  lower  door  in 
his  house,  to  which  it  was  admitted  that  he  had  no  right  of 
entrance ;  and  for  which  nominal  damages  were  assessed  on 
the  new  assignment.   A  verdict  was  also  taken  for  the  plaintiff, 
on  the  first  special  plea,  with  Is.  damages  and  40«.  costs ;  and 
for  the  defendant,  on  not  guilty,  except  &c.;   and  also  on 
the  second  special  plea,  upon  his  right  of  way  claimed  in  the 
daytime.     It  was  held,  that  the  defendant  was  entitled  to  the 
general  costs  of  the  trial,  because  the  plaintiff  should  (as  ex- 
pressed in  the  report)  have  let  judgment  go  by  default  (mean* 
ing  that  he  should  have  entered  a  nolle  prosequi)  on  the  plea 
claiming  a  right  of  way  only  in  the  daytime ;  and  then,  if  the 
cause  had  gone  to  trial  only  on  the  issue  as  to  the  general 
right  of  way  claimed  by  the  defendant  at  all  times,  the  plain- 
tiff, succeeding  on  that  issue,  would  have  been  entitied  to  the 
general  costs  of  the  trial.  The  reason  given  for  this  judgment 
is  quite  inconclusive,  for  it  may  well  be  that  the  plaintiff 
would  have  been  entitled  to  the  general  costs  of  the  trial  ia 
the  case  supposed,  and  yet  that  he  would  be  entitied  to  them 
as  the  case  actually  stood,  and  it  is  apprehended  he  was  so  en« 
titied.    The  plaintiff  in  substance  complains  of  trespasses  com- 
mitted in  the  night-time,  and  also  of  trespasses  committed  in  the 
daytime  :  as  to  the  latter  trespasses,  he  recovers  no  damages, 
because  a  plea  justifying  them  is  found  agaiust  him;  as  to 
the  former,  he  does  recover  damages,  the  plea  justifying  them 
being  found  in  his  favour :  it  is,  therefore,  the  ordinary  case 
of  a  plaintiff  recovering  one  part  of  his  daim,  the  defendant  suc- 
ceeding as  to  the  rest ;  in  which  case  the  plaintiff  is  entitled  to 
the  general  costs,  and  the  defendant  to  costs  of  issues  (a).    In 
Cross  V.  Johnson  (&),  the  defendant  was  held  to  be  entitied  to 

(a)  See  ante,  p.  83.  (5)  9  B.  &  C.  618. 
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the  costs  of  the  trial,  because  neither  of  the  defendant's  pleas 
which  remained  on  the  record  professed  to  answer  the  plaintiff's 
daiiQ  to  the  damages  he  did  recover,  those  being  damages  for 
trespasses  not  justified,  and  therefore  it  was  by  the  plaintiff 
wrongfuUy  contending  for  more  damages,  that  the  trial  became 
necessary ;  but  in  TTiamton  y.  JVilliamson,  the  case  now 
nnd^  consideration,  the  defendant's  second  plea  did  profess  to 
answer  the  plaintiff's  claim  to  a  portion  of  the  damages  he 
reooYcred ;  viz.,  the  damages  for  the  trespasses  by  night :  those 
trespasses  were  justified,  and  the  plaintiff  conld  not  have  re- 
covered those  damages  but  by  going  to  trial,  for  he  could  have 
in  no  other  way  disposed  of  the  defendant's  second  plea,  which 
professed  to  answer  them.  In  Cross  v.  Johnson,  the  plaintiff 
might,  if  he  had  confined  his  claim  within  what  turned  out  to 
be  its  just  limits,  have  recovered  all  he  did  by  executing  a 
writ  of  inquiry.  In  Thornton  v.  WUKamson,  the  plaintiff 
could  not  have  done  so,  but  must  have  gone  to  a  nisi  prius 
trial,  and  therefore  it  was  a  case  where  he  was  entitled  to  the 
general  costs  of  the  trial,  and  the  defendant  to  the  costs  of  the 
issue  found  for  him. 

As  the  point  now  imder  consideration  is  one  of  considerable 
importance,  and  of  frequent  occurrence,  it  may  be  further  eluci- 
dated by  a  case  where  there  is  no  plea  of  the  general  issue  on 
the  record.  Supposing,  for  example,  the  case  of  a  declaration 
for  trespass  quare  clausum  fregit,  with  pleas,  1st,  of  the  user 
of  a  way  over  the  toctw  in  quo  for  twenty  years ;  2ndly,  a 
similar  plea  of  user  for  forty  years ;  and  8rdly,  a  right  of  way 
from  time  immemorial.  The  plaintiff  traverses  these  pleas 
and  new  assigns,  as  in  Cross  v.  Johnson,  that  the  defendant 
committed  the  trespasses  complained  of  on  other  occasions  and 
for  other  purposes  than  in  those  pleas  mentioned.  K  the  de- 
fendant joins  issue  on  the  traverses,  and  suffers  judgment  by 
defoult  to  the  new  assignment,  he  is  in  this  position — ^that 
although  the  plaintiff  will  be  entitled  to  nominal  damages  on 
the  assessment  of  damages  at  the  trial  on  the  new  assignment, 
such  damages  will  not  carry  the  costs  of  the  record,  brief,  or 
trial,  nor  indeed  any  costs,  if  the  defendant  establishes  the 
right  of  way  on  either  of  the  pleas ;  but  the  defendant,  in  such 
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case^  will  be  entitled  to  the  costs  of  the  trial.  If^  on  the  other 
hand,  the  defendant  had  pleaded  not  guilty  to  the  new  aasign- 
ment,  and  the  plaintiff  proved  that  the  defendant  even  set  foot 
in  the  hcus  in  quo  when  not  using  the  way,  he  would  obtain 
nominal  damages  entitling  him  to  the  g^ieral  costs  of  the 
record  and  trial. 

It  would  also  be  unsafe,  in  such  a  case,  to  pay  money^into 
Court  to  the  new  assignment,  for  if  the  jury  gave  the  plaintiff 
any  damages  beyond  the  sum  paid  in,  the  latter  would  also  in 
that  case  be  entitled  to  the  general  costs;  and  if,  on  the 
other  hand,  Hie  plaintiff  were  to  accept  the  money  so  paid  in, 
in  satisfiaction  of  the  damages  in  respect  of  the  new  assign- 
ment, and  enter  a  nolle  prosequi  to  the  other  causes  of  action, 
he  would  be  entitled  to  the  general  costs  of  the  cause  (a). 
But  if  the  plaintiff  accepted  the  money  paid  in,  in  satisfaction 
of  the  damages  in  respect  of  the  new  assignment^  and  pro- 
ceeded to  trial  on  the  issues  raised  on  the  special  pleas,  and 
the  defendant  succeeded  on  either  of  them,  he  would  be  enti- 
tled to  the  costs  of  the  trial,  the  plaintiff  being  entitled  to  the 
costs  of  the  new  assignment,  including  the  costs  of  the  writ. 
In  that  case,  the  payment  of'  the  money  into  Court  and  the 
taking  it  out  would  be  equivalent,  as  regards  the  effect  on 
the  costs,  to  a  judgment  by  default  on  the  new  assignment  {b). 

The  plea  of  liberum  tenementum  has  the  same  effect  as  the 
plea  of  not  guilty,  in  depriving  the  defendant  of  the  general 
costs  of  the  cause,  where  he  fails  on  that  issue  but  succeeds  on 
another  plea,  and  there  is  judgment  by  defiEuilt  on  the  new 
assignment.  Thus,  where  to  trespass  quare  clausum  fregit  the 
defendant  pleaded  liberum  tenementum  in  G.  C,  under  whom 
he  justified,  and  four  special  pleas  of  justification,  which  the 
plaintiff  tratersed,  and  new  assigned  that  the  defendant  broke 
and  entered  the  dose  for  other  purposes  and  injured  the  land 
to  a  greater  degree  and  extent  than  necessary,  the  defendant 
suffered  judgment  by  default  on  the  trespasses  newly  assigned. 


(a)  See  Parke,  B.,  Bewii  v.  Bate*     JUhe  v.  JbiMf ,  1  M.  &  W.  783.    See 
man,  8  M.  &  W.  666.  the  remarks  of  Parke,  B.,  on  ihacase^ 

(()  Per  Lord  AUnger,  C.  B.,  Orif-      in  Benin  v.  Bateman,  etipra. 
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and  relinquislied  his  four  last  pleas  so  far  as  they  related  to 
the  trespasses  newly  assigned.  At  the  trial  a  verdict  was 
found  for  the  plaintiff  on  the  plea  of  liberum  tenementum,  and 
for  the  defendant  on  all  the  other  issues ;  and  Is.  damages 
were  assessed  to  the  plaintiff  on  the  judgment  by  default  on 
the  new  assignment.  It  was  held  that  the  defendant^  having 
left  the  plea  of  liberum  tenementum  on  the  record,  the  plaintiff 
was  farced  to  go  down  to  trial,  and  therefore  was  entitled  to 
the  general  costs  of  the  cause  (a) . 

The  effect  of  the  Statute  3  &  4  Vict.  c.  24,  upon  the  cases 
we  have  been  considering,  remains  to  be  noticed;  as  that 
Statute  applies  to  all  actions  of  trespass,  and  trespass  on  the 
case,  it  necessarily  includes  almost  all  those  cases  where  a  new 
assignment  occurs  in  the  pleadings.  Where,  therefore,  the 
record  is  in  the  state  suggested  in  a  former  part  of  this  chap- 
ter {b),  and  the  defendant  has  succeeded  on  the  special  pleas 
at  the  trial,  and  the  damages  on  the  new  assignment  on  which 
the  defendant  has  suffered  judgment  by  default,  are  assessed 
under  40^.,  and  there  is  no  other  issue  found  for  the  plaintiff, 
the  plaintiff,  in  the  absence  of  a  certificate,  is  not  entitled  to 
any  costs. 

If  a  certificate  were  granted,  then  the  plaintiff  would  be  en- 
titled to  such  costs  as  he  would  be  entitled  to  on  executing  a 
writ  of  inquiry  of  damages  before  the  sheriff,  precisely  as  if 
the  damages  assessed  and  found  for  him  exceeded  40^.  (c). 

(a)  ForeHer  v.  Dale,  1  DowL  412.  (c)  See  Baume  v.  Alcock,  4  Q.  B. 

(6)  Ante,  pp.  312,  318.  Bep.  621. 
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CHAPTER  XXXI. 

COSTS   ON    PLEAS   IN   ABATEMENT. 

1p  an  issue  of  fact  on  a  plea  in  abatement  is  found  for  the 
plaintiff,  he  is  entitled  to  costs  by  virtue  of  the  Statute  of 
Gloucester;    and  if  he  is  nonsuited,  or  the  issue  is  found 
against  him,  the  defendant  is  entitled  to  costs  (a).     But  where 
there  is  a  plea  in  abatement  which  the  plaintiff  confesses  to 
be  true,  no  costs  are  allowed  {b).     If  upon  a  plea  in  abate- 
ment to  a  scire  facicLs  the  plaintiff  by  leave  quashes  the  writ, 
he  pays  no  costs  (c).     The  Statute  8  &  9  Will.  III.  c.  11,  only 
extended  to  demurrers  in  bar,  and  not  to  those  in  abatement ; 
therefore  no  costs  were  allowed  under  that  Statute  on  demur- 
rers to  pleas  in  abatement,  either  to  the  plaintiff  or  the  defend- 
ant (d).    But,  by  Statute  3  &  4  Will.  IV.  c.  42,  s.  34,  it  is  en- 
acted,  that  where  a  judgment  shall  be  given  either  for  or  against 
a  plaintiff  or  demandant,  or  for  or  against  a  defendant  or  tenant, 
upon  any  demurrer  joined  in  any  action  whatever,  the  party 
in  whose  favour  such  judgment  shall  be  given  shall  also  have 
judgment  to  recover  his  costs  in  that  behalf.     It  is  appre- 
hended that  this  Statute  gives  either  the  plaintiff  or  defendant 
his  costs  where  he  succeeds  upon  a  demurrer  to  a  plea  in 
abatement. 

A  defendant  may  plead  in  abatement  as  to  one  or  more 
counts  of  a  declaration  and  in  bar  as  to  others,  or  he  may 
plead  in  abatement  as  to  part  of  the  cause  of  action  con- 
tained in  one  count  and  in  bar  as  to  the  residue  [e).  Such 
a  plea  in  abatement,  like  one  to  the  whole  declaration, 
may  be  confessed  by  the  plaintiff,  and  a  nil  capiat  per  breve 

{a)  ApUn  V.  ConttahUy  Ca.  Pr.  C.  P.  (c)  PockUtiffton  v.  Peck,  1  Str.  6,  Sa 

85;    Hullock  on  Costs,  2Dd  edit.  p.  (d)  Thomcu  r,  Llo^d,  1  Salk.  194; 

127.  Anon,,  Ca.  Pr.  C.  P.  36. 

(6)  OreenhiU  v.  Shepherd,  Ca.  Pr.  {e)  Sill  v.  JThUe,  6  Bing.  N.  C.  26; 

C.  P.  9 ;  Allen  v.  Moxey,  1  Barnes,  92.  8  Scott,  249;  8  DowL  13,  8.  C. 
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entered  to  so  mueh  of  tlie  eause  of  action  as  it  extends  io^  or 
an  issue  of  fact  may  be  taken  on  it^  or  it  may  be  held  good  on 
demurrer,  or  it  may  be  held  bad  on  demurrer.  If  the  plaintiff 
confesses  the  plea,  it  seems  the  defendant  can  have  no  costs 
on  it  (a) . 

In  ascertaining  the  costs  of  issues,  where  one  or  more  of 
them  arises  on  pleas  in  abatement,  the  principles  applicable  to 
other  cases  will  be  found  a  sufScient  guide.     It  is  to  be  ob- 
served that  issues  on  pleas  in  abatement  are  not  of  frequent 
occurrence.  The  Common  Law  Procedure  Act,  1852,  empowers 
the  plaintiff,  where  the  nonjoinder  of  any  person  as  a  co- 
plaintiff  is  pleaded  in  abatement,  or  where  the  defendant  at  or 
before  the  time  of  pleading  has  given  notice  in  writing  that 
he  objects  to  such  nonjoinder  (specifying  therein  the  name  or 
names  of  such  person  or  persons),  to  amend  the  writ  and  other 
proceedings  before  plea,  by  adding  the  name  of  such  person^ 
and  to  proceed  in  the  action  without  any  further  appearance^ 
on  payment  of  the  costs  of  and  occasioned  by  such  amend- 
ment only,  the  defendant  having  liberty  to  plead  de  novo  {b). 
Power  is  also  given,  where  there  is  no  plea  in  abatement,  to 
add  or  strike  out,  at  or  before  trial,  the  names  of  any  parties  as 
plaintiffs  with  their  consent,  on  such  terms  as  the  Court  or 
Judge  may  impose  (c) . 

The  provisions  of  the  same  Statute,  as  to  amendment  of  the 
writ  and  declaration  and  the  right  to  costs,  in  case  of  a  plea 
in  abatement  for  nonjoinder  of  co-defendants,  have  been  already 
noticed  in  the  Chapter  on  Several  Defendants  (rf). 

(a)  GreenAiU  v.  Shepherd,  Ca.  Pr.  (b)  15  &  16  Vict.  c.  76,  s.  36. 

C.  P.  9 ;  Allen  v.  Moxey,  1  Barnea,  (c)  Ibid.  as.  34,  35. 

92 ;   Hullock  on  Costs,  2nd  edit.  p.  (d)  See  ante,  p.  103. 
126. 
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CHAPTER    XXXII. 

SECURITY   FOB   COSTS. 

Sect.  1.    Where  the  Plaintiff  is  out  of  the  Jurisdiction  of  the 

Court. 
Sect.  2.    Where  the  Plaintiff  is  in  Insolvent  Circumstances^ 

and  sues  on  Behalf  of  another. 

We  have  now  to  consider  the  equitable  control  which  the 
Courts  exercise  over  the  costs  of  actions^  in  order  either  to 
secure  their  due  payment,  or  to  prevent  parties  from  being 
vexatiously  harassed  by  them.  These  different  objects  are 
attained,  in  some  cases,  by  calling  on  the  parties  to  find  secu- 
rity for  the  costs;  in  others  by  staying  proceedings  until 
payment  of  costs;  and  on  the  other  hand,  by  compelling 
parties  to  pay  and  receive  costs  where  the  action  is  settled, 
without  proceeding  to  a  formal  judgment,  or  where  several 
actions  are  consolidated,  or  where  the  debt  and  costs  in  one 
of  them  has  been  satisfied. 

By  the  general  rule  of  law,  every  person  may  sue  without 
giving  security  for  costs ;  but,  in  some  cases,  a  plaintiff  will  be 
called  upon  to  give  such  security.  There  are  two  principal 
classes  of  cases  in  which  the  Court  will  so  interfere  on  behalf 
of  a  defendant,  to  oblige  the  plaintiff  to  give  security  for 
costs,  and  stay  his  proceedings  until  he  does  so.  The  first  is, 
where  the  plaintiff  resides  abroad;  the  second,  where  the 
plaintiff  is  in  insolvent  circumstances,  and  is  suing  as  the 
mere  nominee  or  for  the  benefit  of  a  third  party  (a). 


Sect.  1.    Where  the  Plaintiff  is  out  of  the  Jurisdiction  of  the 

Court. 

The  reason  why  the  Court  will  require  a  plaintiff  residing 
abroad  to  give  security  for  costs  is,  that  if  a  verdict  be  given 

(a)  In  Doe  d.  Selbyy.  Alston,  1  T.  secnrity  for  the  costs;  but  this  is  an 

B.  491,  BuUer,  J.,  states,  that  where  erroneous  form  of   expressiafi.      Hie 

■n  infimt  saes,  the  Court  will  oblige  prochein  amjf  is  liable  for  the  costs, 

the  jprocAem  amy,  or  guardian,  to  give  bat  it  is  only  in  ezoeptianal  cases  that 
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against  him  he  is  not  within  the  reach  of  our  law,  so  as  to 
have  process  served  upon  him  for  the  costs  (a).  For  the  same 
reason,  a  plaintiff  residing  in  Ireland  (b)  or  in  Scotland  (c)  is 
within  the  rule  {d). 

And  as  the  principle  applies  to  a  foreigner  as  well  as  to  a 
British  subject  resident  abroad,  the  Sovereign  of  a  foreign  state 
who  sues  in  this  country  may  be  called  on  to  give  security 
for  costs  (e). 

To  come  within  this  rule,  the  plaintiff^s  general  residence 
must  be  abroad,  and  a  mere  temporary  absence  after  the 
commencement  of  the  action  will  not  be  sufficient  (/). 

What  amounts  to  more  than  a  mere  temporary  absence 
depends  upon  circumstances.  Security  has  been  refused  in  the 
case  of  a  seafaring  man,  without  any  fixed  place  of  abode,  and 
a  foreigner  by  birth,  but  sailing  to  and  firom  English  ports  [g) . 
And  the  Courts  will  not  call  upon  an  officer  of  the  army  or  navy, 
or  a  private  soldier,  who  is  absent  on  service,  to  give  security 
for  costs :  he  stands  in  the  same  situation  as  if  his  absence 
were  compulsory  (/i) ;  in  which  case  security  is  not  required,  as, 
for  example,  if  an  English  subject  be  a  prisoner  abroad  (t). 

And  a  private  in  the  East  India  Company's  service  is  within 
the  same  exemption,  although  it  was  sworn  in  the  affidavits 
that  the  men  in  the  Company's  service  enlist  for  life,  and 
therefore  it  was  urged  in  argument  that  it  could  not  be  said 
they  were  abroad  involuntarily  (*). 

he  u  called  npon  to  give  tecuriiy  for  Kinff  of  Oreeee  v.  Wright,  6  Dowl.  12. 
costs.    See  a  sabsoqaeiit  pert  of  this  (/)  Anon,,  2  Chitt.  162;  Cols  v. 

Chapter,  p.  384.  JBeale,  7  Moore,  613 ;  Taylor  v.  Fro- 

(a)  Per  Buller,  J.,  Pray  v.  JEdie,  1  #er,  2  Dowl.  622 ;  Frodshwn  v.  Myer$, 

T.  R.  267;  jper  MauU,  J.,  Benazech  4  Dowl.  280. 

y.Bessett,  1 C.  B.  313 ;  2  D.  &  L.  801 ;  (^)  NeUon  v.  OffU,  2  Tftimt.  258 ; 

14  L.  J.  (N.  S.),  C.  P.  148;  and  see  Durell  v.  Matheson,  8  Taunt.  711;  8 

Oanesford  v.  Levy,  2  H.  Bla.  118.  Moore,  83,  8,  C. ;  and  see  ffensehen  y. 

(f)  Fitzgerald  Y,  ITAt/more,  1 T.  R.  Qarves,    2  H.  Bk.  384;   Jacobs  v. 

363.  Stevenson,  1  B.  &  P.  96. 

(c)  Naylor  ▼.  Joseph,  10  Moore,  (A)  Lord  Nugent  ▼.  Hareowrt,  2 

522.  DowL  578;  Evering  v.  CMffenden,  7 

{(£)  1  Tldd's  Pnc.  8th  edit.  p.  579,  Id.  536 ;  (/Lawler  v.  Macdonald,  8 

and  cases  there  cited.  Taunt.  736. 

(e)  Efnperor  of  Braxily,  Mohinaon,  (t)  TuUockv.Crowleif,  1  Taunt.  18. 

6  A.  &  E.  801 ;  5  Dowl.  522 ;  1  N.  &  (k)  Garwood  ▼.  Bradbnm,  9  Dowl. 

1*.  817 ;  6  L.  J.  (N.  S.),  K.  B.  168 ;  1081. 
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The  cases  in  which  a  plaintiff  is  excused  from  giving  secority 
for  costs^  on  the  ground  that  his  absence  from  England  is  only 
temporary,  are  those  in  which  he  has  left  this  country  after 
the  commencement  of  the  action  (a).  When  he  is  absent  at 
the  time  of  the  commencement  of  the  action  he  may  be  called 
upon  to  give  security,  although  he  be  only  temporarily  absent 
and  intends  to  return  shortly  (b). 

The  Courts  will  not  require  the  plaintiff  to  give  security  for 
costs  when  he  is  resident  in  this  country  at  the  time  he  sues, 
although  generally  resident  abroad  {c),  and  only  came  to  this 
country  for  the  purpose  of  bringing  the  action  {d),  and  although 
he  may  be  about  to  go  abroad  (e),  A  prisoner  of  war  confined 
in  this  country  has  been  held  not  compellable  to  give  security 
for  costs  of  an  action  for  wages  earned  on  board  an  English 
ship  (/).  So  an  ambassador  from  a  foreign  court  to  this 
country  will  not  be  called  upon  to  give  security  for  costs  {g), 
not  because  of  his  rank  but  because  he  is  gejierally  resident 
at  the  court  to  which  he  is  accredited  {h). 

If  the  plaintiff  during  the  progress  of  the  suit  goes  to 
reside  permanently  abroad,  he  may  be  called  upon  to  give 
security  for  costs  (t).  Where  a  plaintiff  after  issue  joined 
received  sentence  of  transportation,  which  was  being  carried 
into  effect,  he  or  his  attorney  was  ordered  to  find  security  for 
costs  {k) ;  and  in  one  case,  where  the  plaintiff  absconded  to 
avoid  a  criminal  charge,  security  was  required  (Z).  On  the 
other  hand,  where  the  plaintiff  was  a  seafaring  man,  and  there 
was  reason  to  believe  that  the  vessel  in  which  he  was  engaged 
would  not  return  for  eighteen  months,  the  Court  made  a  rule 


(a)  Per  Patteton,  J,,  Wells  v.  5«r- 
/ojs  2  Dowl.  160. 

(5)  WeUt  V.  Barton^  aupra. 

(c)  Anon,,  8  Taant.  787;  3  Moore, 
78;  Bowling  v.  Sarman,  6  M.  &  W. 
181. 

(d)  Tamhiaco  y.  Pacijleo,  7  Exch. 
Rep.  816,  overruling  to  that  extent 
Oliva  V.  Johnson,  6  B.  &  Aid.  908 ; 
1  D.  &  R.  600,  S.  a 

(e)  Viragno  v.  Hassan,  0  Taunt.  20. 
(/)  Maria  v.  Hall,  2  B.  &  P.  236. 


ijg)  The  JDul-e  de  Montellamo  t. 
ChrisHn,  6  M.  &  Sel.  503. 

(h)  See  Emperor  of  BrasU  v.  Ro- 
binson, 6  A.  &  E.  801;  1  N.  &  P. 
817 ;  5  Dowl.  522,  S.  C. 

(0  Kemble  v.  Mills,  8  Dowl.  836; 
1  Scott*  N.  R.  402,  8,  C;  Qwney  v. 
Key,  3  Dowl.  569 ;  Frodsham  v.  My- 
ers, 4  Dowl.  280. 

{k)  Harvey  v.  Jacob,  1  B.  &  Aid. 
159. 

(/)  Rogers  v.  Banger,  4  Dowl.  411. 
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that  he  should  either  give  security  for  costs^  or  that  there 
should  be  a  stay  of  proceedings  until  his  return,  although  he 
sued  in  forma  pauperis ;  it  being  held  that  his  absence  was 
more  than  temporary  within  the  meaning  of  the  authori- 
ties (a). 

It  is  not  in  all  cases^  however^  of  a  residence  abroad  that  a 
party  will  be  required  to  give  security  for  costs^  or  be  sub- 
ject to  have  his  proceedings  stayed.  If  the  plaintiff  has 
available  property  in  this  country^  although  resident  abroad^ 
he  will  not  be  compelled  to  give  security  for  costs.  But 
such  property  must  be  of  a  sure  nature^  not  necessarily  lands 
or  houses^  but  it  must  be  of  a  more  permanent  nature  than 
money  or  exchequer  bUls^  which  may  be  easily  passed  from 
one  person  to  another  {b)  •  And  where  the  plaintiffs,  a  railway 
company  whose  Une  was  in  Ireland/ carried  on  their  business 
in  Westminster,  having  no  property  of  the  company  in  Irdand, 
and  their  property  in  England  not  being  sufficient  to  answer 
the  defendants'  costs,  it  was  held  that  the  company  was  an 
Irish  corporation  and  resembled  the  case  of  a  plaintiff  residing 
in  Ireland,  and  was  bound  to  give  security  for  costs,  although 
the  most  affluent  of  the  shareholders  were  alleged  to  be 
resident  in  England,  that  fact  not  putting  the  plaintiffs  on  the 
same  footing  as  if  they  had  property  or  real  estate  in  England, 
as  the  defendants  woiild  have  no  direct  claim  on  the  share- 
holders, but  only  by  scire  facias  after  proof  that  they  had 
failed  to  obtain  satisfaction  from  any  source  in  Ireland  (c) . 

If  one  of  two  plaintiffs  be  resident  abroad  and  the  other  in 
this  country,  the  Court  will  not  compel  the  absent  plaintiff  to 
give  security  for  costs  (cQ,  even  although  the  resident  plain- 
tiff be  a  bankrupt  (e).  But  in  an  action  by  husband  and 
wife  for  a  personal  injury  to  the  wife,  if  the  husband  be 


(a)  JFoM  r.  Wagner ^  2  Dowl.  499.  em  and  Western  Sailwa^  Company  v. 

{h)  Per    Pattesan,    J.,   JBdinburgh  JfeZcien,  20  L.  J.,  Exch.  141 ;  2  L.  M. 

and  Leith  HaiUDay  Compamy  v.  Dam-  &  P.  124. 

*o»,  7  Dowl.  577;    and    see   lAmer-  {d)  Anon.,  2  C.  &  J.  88;  1  Dowl. 

iek  and    Watetford   BaUway   Com-  800,  8,  C. 

pany  v.  Fraser,  4i  Bing.  394 ;  1  M.  &  (e)  M*ConneU  v.  JohnHon,  1  Eaufc, 

P.  23,  S,  C.  431 ;  Thomel  v.  Eoelants,  2  C.  B.  290. 

(c)  The  Kilkenny  and  Great  South- 
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resident  abroad  he  must  give  security^  although  the  wife  be 
resident  here  (a). 

But  a  nominal  plaintiff,  in  whose  name  an  action  is  brought 
for  the  benefit  of  a  third  party^  may  be  called  upon  to  give 
security  if  resident  abroad,  and  although  his  assignee  has 
given  the  defendant  a  written  undertaking  to  pay  all  costs  that 
might  be  recovered  (&). 

Where,  under  the  former  mode  of  proceeding  in  bank- 
ruptcy, a  commission  was  issued  against  a  plaintiff  who  had 
gone  to  reside  at  New  York,  upon  the  petition  of  the  defend- 
ant, who  was  the  only  creditor,  and  had  chosen  himself 
assignee,  and  the  plaintiff  having  brought  an  action  against 
the  defendant  to  try  the  commission,  the  Court  refused  to  stay 
the  proceedings  until  security  should  be  given  for  the  costs  (c). 

Where  the  plaintiff  has  already  a  claim  against  the  defend- 
ant, capable  of  being  set  off  against  any  costs  he  may  become 
liable  to,  it  seems  the  Court  will  not  compel  him  to  give  • 
security.  Thus,  where  a  plaintiff  was  resident  out  of  the  ju- 
risdiction, a  rule  for  security  for  costs  was  discharged  on  the 
plaintiff's  consenting  to  set  off  any  costs  to  which  he  might 
become  liable  in  the  action  against  a  judgment  for  a  larger 
sum  obtained  by  him  against  the  defendant  {d). 

Even  before  the  passing  of  the  3  &  4  Will.  IV.  c.  42,  plain- 
tiffs suing  as  executors  might  be  compelled  to  give  security  (e). 

It  has  been  held,  in  one  case,  that  security  for  costs  cannot 
be  required  from  a  peer,  though  residing  abroad,  because  as 
security  for  costs  is  given  as  a  substitution  for  the  liability 
to  arrest  the  party  abroad,  such  security  could  not  be  required 
in  the  case  of  a  peer,  whose  person  is  protected  (/).  But  the 
practice  is  otherwise  in  the  Court  of  Chancery  [g). 


(a)  Hanmer  v.  MangUs,  12  M.  & 
W.  813;  1  D.  &  L.  394;  13  L.  J. 
(N.  S.),  Exch.  84. 

(6)  Toude  Y.  Youde,  3  A.  &  E.  311. 

(c)  WCuUoch  V.  Mohinson,  2  New 
Rep.  252. 

(d)  Briatowe  t.  Needham,  10  M^& 
W.  799;  2  DowL  N.  S.  668. 

(e)  Chevalier  v.  Finnls,  1  B.  &  B. 
277;  Chamb&rla*»  v.  Chamberlain,  1 


DowL  366. 

(/)  Earl  Ferrar*  y.  Mobimt,  2 
Dowl.  686. 

(jff)  Lord  Aldborough  v.  Bmrtou,  2 
M.  &  K.  401.  Sir  John  Leach,  M.  R., 
observed,  that  although  the  phuntiff 
was  exempted  from  arreat,  if  ho  were 
within  the  jurisdiction,  the  costs  ocmid 
be  recovered  by  other  process. 
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Where  the  security  has  been  actually  given^  the  Court 
will  not  order  it  to  be  given  up  or  cancelled  on  the  ground 
that  the  plaintiff  has  since  returned  to  England^  although  it 
be  stated  that  the  plaintiff  intended  to  remain  there  perma- 
nently {a),  because  intermediate  costs  might  have  been  in- 
curred; and  moreover^  if  such  a  practice  were  allowed,  any 
casual  visit  to  this  country  would  be  set  up  as  a  residence 
here  {b) ;  but  if  before  the  security  be  given,  the  plaintiff 
returns  to  this  country  and  intends  to  remain  in  it,  the  Court 
will  rescind  the  order  for  security  for  costs  (c). 

Independently  of  the  rule  of  Court  requiring  the  applica- 
tion to  be  made  before  issue  joined  (d),  it  should,  on  prin- 
ciple, be  made  in  the  earliest  stage  of  the  proceedings  {e) ; 
and  in  general,  the  defendant,  if  he  means  to  apply  for 
security  for  costs,  must  not  take  any  step  after  he  knows 
that  the  plaintiff  is  out  of  England,  for  he  ought  not  to  wait 
until  expense  has  been  incurred  (/).  But  an  order  for  time 
to  plead  is  not  such  a  step  as  precludes  the  application  {ff) ; 
but  where  the  defendant  pleaded  after  it  came  to  his  know- 
ledge that  the  plaintiff  was  abroad,  security  for  costs  was  re- 
fused (A).  Still  the  Rule  of  Practice  gives  the  Court  a  dis- 
cretion to  require  security,  although  the  defendant  may  have 
pleaded  or  taken  a  fresh  step  after  a  knowledge  of  the  plain- 
tiff's absence  from  the  country  has  reached  him  (i). 


(a)  Badttall  v.  Sayley,  4  M.  &  W. 
585;  TDowl.  19. 

(b)  Ibid. 

(e)  Tlace  r.  Campbell,  6  D.  &  L. 
113.  The  application  must  be  founded 
on  an  affidavit  of  the  plaintiff  himself, 
Tkrather  v.  JBwk,  2  Dowl.  N.  S.  61. 

(d)  Sec  post,  ^.  .*^5. 

(e)  WiUoH  V.  Minchii^,  2  C.  &  J. 
87;  2  Tyr.  166;  1  DowL  299;  JFal- 
Urtv.  FryihdU,  5  East,  338. 

(/)  Duncan  v.  Strut,  5  B.  &  Aid. 
702;  ID.  &R.  349. 

(^)  Wilson  V.  Minckin,  supra  ;  Fry 
V.  Wills,  3  Dowl.  6;  Qumejf  r.  Key 9, 
6  DowL  559.    Nor  a  demand  for  oyer 


nnder  the  former  practice.  West  v. 
Cook,  2  D.  &  L.  834 ;  14  L.  J.  (N.  S.), 
C.  P.  161. 

(A)  Broum  v.  WrigM,  1  DowL  95 ; 
Duncan  v.  Strut,  supra  ;  and  see  Doe 
d.  Somers  v.  Brood,  1  Dowl.  N.  S. 
857. 

(»^  Fry  r.  WUls,  3  Dowl.  6;  Fletcher 
V.  Lew,  3  A.  &  £.  551 ;  Kiny  of  Greece 
V.  Wright,  6  DowL  17.  It  is  not  ab- 
solutely necessary  that  the  affidavit  in 
support  of  the  application  should  state 
the  precise  stage  the  cause  is  in.  See 
Jones  V.  Jones,  2  Tyr.  216;  Cole  v. 
Perry,  1  Tyr.  &  Gr.  1000. 
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On  the  other  hand^  the  application^  under  certain  circam- 
fitances^  may  be  premature.  Thus^  where  the  defendant^  who 
had  been  arrested^  gave  a  bail-bond  to  the  sheriff^  but  failing 
to  perfect  bail^  an  assignment  of  the  bail-bond  was  taken  and 
an  action  commenced  by  the  plaintiff  ou  the  bond^  and  the 
defendant  having  subsequently  perfected  bail^  obtained  a  rule 
to  set  aside  the  proceedings  on  the  bail-bond^  and  before 
this  rule  was  disposed  of  he  obtained  a  rule  for  the  plaintiff, 
who  was  abroad,  to  give  security  for  costs  in  the  original 
action :  it  was  urged,  that  until  the  proceedings  on  the  bail- 
bond  were  disposed  of,  it  could  not  be  known  whether  the 
plaintiff  intended  to  proceed  in  the  original  action,  and  the 
rule  was  discharged  (a). 

The  defendant  should  previously  demand  security  for  costs 
from  the  plaintiff,  otherwise  he  will  in  general  have  to  pay  the 
costs  of  the  motion  for  security,  although  such  security  be 
ordered  to  be  given  (b). 

With  regard  to  the  affidavit  in  support  of  the  application 
for  security,  it  may  be  stated  that  mere  "  information  and 
belief,^'  that  the  plaintiff  is  resident  abroad,  is  insufficient  (c). 
And  where  the  application  has  been  refused,  the  motion  can- 
not be  renewed  on  amended  affidavits  {d). 


Sect.  2.    Where  the  Plaintiff  is  in  Insolvent  Circumstances, 

and  sues  on  Behalf  of  another. 

Where  another  person  is  in  fact  proceeding  with  an  action 
in  the  name  of  the  party  on  the  record,  and  that  party  is  in 
insolvent  circumstances,  the  Court  will  compel  him  for  whose 
benefit  the  action  is  proceeding  to  come  in  and  give  security  for 

(a)  Bonnefor  v.  Stusel,  6  DowL  been  made  to  the  plaintiff,  Adams  ▼. 
566.  JBroton,  1  Dowl.  273. 

(b)  FleUher  v.  Lew,  3  A.  &  E.  561 ;  (c)  Sandys  v.  HohJer,  6  Dowl.  274 ; 
Bohrs  V.  Sessions,  2  Dowl.  710.  The  Joynes  v.  ColUnson,  13  M.  &  W.  658: 
Court  of  Common  Pleas  adopted  the  2  D.  &  L.  443;  14  L.  J.  (N.  S.). 
practioe  of  refhsing  the  motion  for  se-  £xch.  2. 

cority,  mdesg  previous  application  had  {d)  Joynes  v.  CoUinson,  supra. 


Security  for  Costs.  331 

costs  (a) ;  and  the  ground  on  which  a  bankrupt  or  insolvent 
is  required  in  certain  cases  to  give  security  for  costs,  is  that 
he  is  suing  under  false  pretences  and  for  the  benefit  of 
others  (A). 

The  poverty  of  a  plaintiff  is  no  ground  of  itself  for  calling 
upon  him  to  find  security  for  costs  {c),  even  where  the  action 
is  brought  in  his  name  for  the  benefit  of  another,  as  where 
the  plaintiff  has  assigned  a  chose  in  action  {d),  or  where  he 
sues  as  an  informer  on  a  penal  statute  and  has  brought 
a  number  of  actions  {e),  unless  the  assignment  was  absolute, 
and  the  plaintiff  has  no  interest,  and  is  prosecuting  the  action 
wholly  for  the  benefit  of  another  (/) .  Where  the  plaintiff  had 
assigned  his  property  to  trustees  for  the  benefit  of  his  cre- 
ditors, and  his  name  was  merely  used  by  the  trustees  who 
instituted  the  action  for  the  benefit  of  the  creditors,  and  the 
plaintiff  was  in  a  hopeless  state  of  insolvency,  having  taken 
the  benefit  of  the  Insolvent  Act  and  been  also  adjudged  a 
bankrupt,  and  had  no  interest  in  the  action,  having  offered  to 
release  it,  security  for  the  costs  was  required,  nominally  of 
comrse  from  the  plaintiff,  but  in  effect  from  the  trustees  (g) .  So 
also,  where,  under  a  former  Insolvent  Act,  the  plaintiff  had 
assigned  his  estate  and  effects  to  the  provisional  assignee  (A). 
But  the  security  is  not  required  in  such  a  case,  if  the  assignees 
have  not  interfered,  unless  the  damages  recovered  in  the 
action  must  necessarily  pass  to  them  (i).  The  provision  of 
the  Common  Law  Procedure  Act,  with  reference  to  security 
for  costs  in  actions  by  bankrupts  and  insolvents,  has  been 
already  noticed  {k). 

(a)  Per  Coleridge,  J.,  AndretOM  v.  886;  4  Tyr.  285;  2  Dowl.  269. 

Marrie,  7  DowL  714.  (/)  Parker  v.  The  Great  Western 

(h)  Per  Tindal,  C.  J.,  Alexander  r.  Bailioa^  Company,  19  L.  J.  (N.  S.), 

Townley,  5  Scott,  N.  R.  464-5.  C.  P.  835. 

(c)  J2oj«y.Jac^ti««,  8M.&W.ld5;  (g)  Elliott  v.  Kendrich,  9  Dowl. 

9Dowl.787;  10L.J.(N.8.),Exch.306.  196;  4  P.  &  D.  306;  lOL.  J.(N.  S.), 

(<0  Morgan  v.  Evans,  7  B.  Moore,  Q.  B.  42. 

344;  WrcNf  V.  Brown,  6  Bing.  N.  C.  (h)  ffeaford  v.  WKmght,  4  D.  & 

271;  8  Dowl.  279,  8,  C;  8  Scott,  557;  R.  81 ;  2  B.  &  C.  679,  S.  C, ;  Dogle  v. 

see  ofawrvations  on  these  cases,  in  Per-  Anderson,  2  DowL  596. 

kins  V.  Adeock,  14  M.  &  W.  809,  810.  (t)  Andrews  v.  Morris,  7  Dowl.  712. 

{e)  Gregory  v.  Elridge,  2  Cr.  &  M.  (k)  See  ante,  p.  241. 
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In  some  other  cases^  also^  where  a  third  party  is  the  in- 
stigator of  the  action  and  the  substantial  plaintiff^  the  Court 
will  require  the  plaintiff  to  give  security  for  costs. 

It  did  so,  where,  in  trespass  against  parish  officers  for  dis- 
training for  poor's  rates,  it  appeared  that  the  plaintiff  re- 
fused to  pay  the  rates  by  desire  of  his  landlord,  who  was  also 
the  attorney  in  the  cause,  and  had  indemnified  the  plaintiff 
from  the  costs  (a).  And  also  where,  in  an  action  of  trespass 
by  a  tenant  in  humble  circumstances,  the  Court  inferred, 
although  the  affidavits  were  contradictory,  that  the  action  was 
substantially  that  of  the  landlord  {b).  But  in  an  action  of 
trespass,  against  magistrates  for  turning  the  plaintiff  out  of  a 
cottage  claimed  by  the  parish  officers,  the  Court  refused  to 
compel  the  plaintiff  to  find  security  for  costs,  although  it 
appeared  that  a  third  party  had  interfered  on  his  behalf  by 
petitioning  the  House  of  Lords,  and  conducted  a  correspond- 
ence about  the  matter  and  sent  the  plaintiff  to  the  attorney 
who  conducted  the  case,  and  said  he  would  see  him  through 
the  House  of  Lords ;  but  it  was  not  dear  to  the  Court  that 
the  plaintiff  would  not  have  brought  the  action  without  such 
instigation  and  assistance  (c). 

The  Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76, 
s.  53,  empowers  a  defendant,  in  an  action  for  penalties  for 
acting  as  mayor,  alderman,  &c.,  without  being  duly  qualified, 
to  require  the  plaintiff,  by  Judge^s  order  to  be  obtained  within 
fourteen  days  after  service  of  process  in  the  action,  to  give 
security  for  costs  to  the  satisfaction  of  the  proper  officers  of 
the  Court. 

It  is  to  be  observed  that  it  is  the  parties  to  the  record  who 
are  called  upon  to  give  security  for  costs,  although  in  some 
cases,  as  where  the  action  is  carried  on  for  the  benefit  of 
assignees  or  a  third  party,  the  object  and  effect  of  the  order 
is  to  make  such  third  party  give  the  required  security.  But 
as  the  authority  of  the  Courts  at  Westminster  is  derived  from 


(a)  Tenant  v.  JBroum,  6  B.  &  C.  203.  (c)  Hearaey  v.  PecheU,  6  Bxng.  N. 

(ft)  Ball  V.  Uoas,  1  M.  &  G.  445;      C.  406;  7  Scott,  477;  7  DowL  487. 
I  Scott,  N.  R.  217. 
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tlie  Queen  s  writ^  directing  them  to  take  cognizance  of  the 
suits  mentioned  in  the  respective  writs^  and  thus  bringing  the 
parties  before  them,  they  have  no  power  to  order  any  par- 
ticular individual  to  come  before  them  at  their  pleasure^ 
merely  because  he  has  an  interest  in  the  event  of  the  suit. 
Where  application  is  made  for  security  for  costs^  the  order  is 
made  in  the  cause^  and  the  immediate  thing  commanded  is  a 
stay  of  proceedings^  by  which  means  the  ulterior  object  of 
security  for  costs  is  obtained  firom  the  plaintiff,  or  through  him 
firom  the  parties  really  interested  (a) ;  and  as  the  Court 
directs  the  plaintiff  to  give  security  for  costs,  the  object  is  not 
necessarily  effected  by  the  party  really  interested  making 
himself  liable,  because  security  must  be  given  to  the  satisftic- 
tion  of  the  Master,  who  may  be  dissatisfied  with  the  security 
of  such  person  (6). 

The  Court  will  sometimes  order  the  attorney  for  the  plain- 
tiff directly  to  find  security  for  costs,  where  the  action  appears 
to  be  carried  on  for  his  benefit  {c)\  but  attorneys  are  the 
officers  of  the  Court,  and  may  be  called  upon  for  any  purpose 
without  infringing  upon  the  principle  above  laid  down  (cQ. 

In  conformity  with  the  general  principle,  the  Courts  will 
not  interfere  after  judgment  to  make  a  person  who  is  not  a 
party  to  the  record  pay  the  costs  of  the  action,  though  he  is 
the  real  party  interested  (e).  In  such  cases,  an  application 
should  be  made  in  the  progress  of  the  suit  for  security  for 
costs.  In  the  old  process  of  ejectment,  indeed,  as  has  been 
stated,  the  Court  sometimes  called  upon  a  third  party  to  pay 
the  costs ;  but  those  cases  proceeded  on  a  different  groimd. 


(a)  See  judgment  of  Lord  Ahinger, 
C.  B.,  Bcnfward  y.  Oiffard,  1 M.  &  W, 
196;  and  Da^  v.  Snnth,  1  DowL  460. 

(b)  Maia  t.  M'Namara^  6  Exch. 
267;  IL.  M.  &P.  296. 

(c)  Harvey  v.  Jacob,  1  B.  &  Aid. 
159 ;  and  see  €hU  v.  Curton,  4  Exch. 
Bep.  818 ;  19  L.  J.  (N.  S.),  Exch.  225. 
In  the  latter  case,  the  application  and 
order  was  apparently  in  the  ngoal  terms, 
althoDgh  the  avowed  effect  of  it  was  to 


call  on  the  attorney  to  give  secnrity. 

(d)  See  Morris  v.  James,  6  Dowl. 
514,  where  the  Com^  refused  to  order 
the  defendant's  attorney  to  give  se- 
curity for  the  deht  and  oosts,  he  having 
purposely  delayed  appearing  to  the  ac- 
tion according  to  his  undertaking,  and 
the  defendant  having  subsequently  be- 
come insolvent. 

(e)  Hay  ward  v.  Qiffard,  supra; 
Evans  v.  Sees,  11  L.  J.,  Q.  B.  11. 
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that  as  the  landlord^  or  other  person^  was  the  real  defendant, 
he  ought  to  have  appeared  as  landlord  (a). 

In  qtAO  warranto  informations  the  relator  may  be  called 
upon  to  give  security  ifor  costs,  as  where  he  is  in  indigent  cir- 
cumstances, and  the  proceedings  are  carried  on  at  the  instiga- 
tion of  other  persons  (J) . 

An  infant  plaintiff  is  never  called  upon  to  give  security  for 
costs,  even  if  his  guardian  or  prochein  amy,  who  is  the  party 
liable,  be  insolvent  {c) ;  but  the  Courts  will  in  some  cases 
compel  the  latter  to  give  securrty  for  costs  if  insolvent,  and  in 
the  case  of  an  insolvent  guardian,  the  Court  of  Common  Pleas 
required  security  to  be  given  for  costs  {d) .  In  that  case  a  dis- 
tinction was  taken  in  argument  between  a  guardian  appointed  by 
the  Court  and  9^  prochein  amy,  but  in  a  subsequent  case,  where 
it  appeared  that  the  prochein  amy  (who  was  not  the  infiBuifs  fa- 
ther) was  an  uncertificated  bankrupt,  the  Court  of  Exchequer 
stayed  the  proceedings  until  security  for  costs  should  be  given, 
or  another  prochein  amy  appointed  (e).  And  it  seems  that 
the  Court  will  exercise  its  discretion,  when  all  the  circum- 
stances of  the  case  are  before  it,  either  by  appointing  a  respon- 
sible prochein  amy  or  requiring  security  for  costs  (/). 


It  is  the  moving  or  litigant  party  against  whom  the  Courts 
exercise  this  power,  and  therefore  a  defendant  is  not  within  its 
scope.  A  defendant  in  replevin  indeed  may  be  called  upon  to  give 
security  for  costs,  but  this  is  no  exception  to  the  rule,  because 
upon  principle,  as  far  as  this  matter  is  concerned,  a  defendant 


(a)  Per  Parke,  B.,  Rayward  y.  Oif- 
fard,  supra. 

(h)  See  The  King  v.  Wifnne,  2  M. 
&  Sel.  846;  The  King  v.  WdkeUn,  1 
B.  k  Adol.  50. 

(c)  Tidd's  Practioe,  9th  edit.  p.  100; 
Anon.t  1  Marsh,  4;  Yarworth  v.  Jf*V- 
c^;^2D.  &R.  423. 

{d)  Mann  v.  Berthen,  4  M.  &  Payne, 
216. 

(e)  Waieon  v.  Frazer,  9  Dowl.  f  41 ; 
8  M.  A  W.  663.  In  tliia  case,  Parke,  B., 
18  reported  to  have  said  that  Tartoorth 


r.  Mitchell  mxust  be  considered  as 
overniled  by  Mann  v.  Berthen.  Bnt 
in  Yanoorth  v.  Mitcheli  the  applica- 
tion was  that  the  infant  should  gire 
the  secnrity,  which  may  perhaps  dis- 
ting^h  it  fVom  the  subsequent  cases. 
(/)  Duckett  T.  Sai^hweU^  1 D.  &  L. 
960.  The  mere  fact  that  the  prochein 
amg  cannot  be  found  at  his  supposed 
address  is  insufficient  to  found  an  ap- 
plication for  security  ibr  costs.  Sa^/et 
▼.  Carr,  1  Dowl.  N.  S.  522. 
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in  replevin  caimot  be  distinguished  firom  any  ordinary  plain- 
tiff {a) .  And  the  same  reason  applies  to  a  defendant  who  sues 
out  a  writ  of  error  and  becomes  a  plaintiff^  in  which  case  he 
may  be  called  upon  to  give  security  for  costs^  if  otherwise 
within  the  rule,  independently  of  any  statutory  provision 
affecting  plaintiffs  in  error  (S) . 

And  wherever  the  Court  is  called  upon  to  substitute  a  new 
person  for  a  party  in  an  action^  security  is  required  for  costs^ 
if  there  is  any  doubt  as  to  the  solvency  of  such  person  (c). 
Where,  therefore,  the  purchaser  of  property,  being  dissatisfied 
with  the  title,  sued  the  auctioneer  for  his  deposit,  and  the 
vendor  claimed  it,  the  Court,  on  substituting  the  vendor  as  the 
defendant,  directed  security  to  be  given  to  the  plaintiff  for  the 
costs,  the  solvency  of  the  vendor  being  doubtful  [d). 

And  where  the  sheriff,  being  in  possession  of  the  goods  of  B., 
under  a^.  fa,  at  the  suit  of  A.,  who  was  resident  in  Scotland,  a 
fiat  in  bankruptcy  issued  against  B.,  and  his  assignees  claimed 
the  goods,  and  an  issue  being  directed  under  the  Interpleader 
Act,  in  which  the  assignees  were  to  be  plaintifis,  and  A.  the 
execution  creditor  defendant,  the  latter  was  ordered  to  give 
security  for  costs  {e). 

The  defendant's  attorney  cannot  be  called  upon  to  give 
security  for  the  debt  and  costs,  although  he  may  have  delayed 
the  action  (/). 

By  the  Practice  Rules  of  Hilary  Term,  1853,  (r.  22),  "An 
application  to  compel  the  plaintiff  to  give  security  for  costs 
must,  in  ordinary  cases,  be  made  before  issue  joined ''  {g). 


(a)  SeUnf  v.  Cruchley,  1  B.  &  B.  505. 

(b)  See  Leicis  v.  Ooem,  5  B.  &  Aid. 
265 ;  SaygaHh  v.  WUhinson,  12  Q.  B. 
Bep.851 ;  see  also  Doe  t.  Brood,  1  Dowl. 
N.  S.  857,  where  an  application  was 
entertained  for  a  defendant  in  eject- 
ment to  give  gecority  for  costs,  be 
having  gone  ont  of  the  jurisdiction  after 
the  oommenoement  of  the  action,  and 
Ibrced  the  action  on  by  moving  for  jndg- 
ment  as  in  case  of  a  nonsuit,  and  sabee- 
qoently  giving  notice  of  trial  by  proviso. 
In  that  case,  however,  the  application 


was  held  to  be  too  late. 

(c)  Per  Curiam,  Dell^r  v.  JPricJcett, 
15  a  B.  1081 ;  20  L.  J.  (N.  S.),  Q.  B. 
151. 

(d)  Ibid. 

(c)  Williams  v.  CrotUng,  3  C.  B. 
957;  4D.  &L.  660. 

(/)  Morris  v.  James,  6  Dowl.  614. 

(jg)  Re-establishing  the  Rnle  1  Hil. 
T.  2  Will  IV.  r.  98.  See  fhrther,  as 
to  the  time  for  making  the  application, 
Chitty's  Arcbbold's  Practice,  p.  1234, 
eighth  edit. 
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But,  under  certain  cireumstanoes,  the  application  may  be  made 
after  the  cause  has  been  referred  to  arbitration,  and  after  the 
time  for  making  the  award  has  been  repeatedly  enlarged  (a). 

The  same  principle  applies,  however,  in  all  cases,  that  the 
application  should  be  made  before  the  defendant  has  taken 
any  step  in  the  case,  subsequent  to  his  knowledge  of  the  fact 
which  causes  him  to  ask  for  the  security  {b). 

With  regard  to  the  right  of  a  defendant  to  call  upon  the 
plaintiff,  it  may  be  observed  that  a  claimant  who  is  substituted 
for  the  defendant,  under  an  interpleader  rule,  is  in  the  same 
position  as  the  original  defendant  (c). 

To  entitle  a  defendant  to  security  for  costs,  it  is  not  neces- 
sary that  he  should  have  a  good  defence  on  the  merits;  and 
even  if  it  appears  that  he  has  no  defence  on  the  merits,  still 
he  has  a  right  to  compel  a  phdntifif  to  give  security  f(»r 
costs  (d). 

In  some  cases  the  nominal  plaintiff  may  call  upon  the  par- 
ties who  are  the  real  litigants,  for  security  for  costs,  or  an  in- 
demnity for  the  use  of  his  name ;  as  where  the  names  of  trus- 
tees or  assignees  are  used  without  their  consent  (e). 

In  such  a  case  the  proceedings  stayed  are  voluntary  pro- 
ceedings by  the  plaintiff,  and  the  order  does  not  affect  the 
right  of  the  defendant  to  force  on  the  action ;  for  otherwise 
any  two  persons,  who  found  they  were  liable  to  costs,  might 
get  rid  of  them  by  the  one  applying  against  the  other  for  a 
stay  of  proceedings  (/). 

When  the  order  or  rule  for  security  is  made,  with  the  usual 
addition  of  a  stay  of  proceedings  in  the  meantime,  the  plaintiff 
cannot  take  any  step  in  the  cause,  even  to  support  a  rule  pre- 
viously obtained  for  setting  aside  an  award  made  against 
him  Qy. 

(a)  Oell   V.    Viteaunt   Curzon,    4i  Leiih  Mailway  Company  v.  D<noi(m,  7 

Exch.  818 ;  19  L.  J.,  Exch.  226.  DowL  676. 

(h)  See  Sex  y.   7>ay,  and  JSex  v.  (e)  Spioer  v.  Todd,  2  C.  &  J.  165; 

PaUeson,  1  Dowl.  82.  1  Dowl.  306;   WhiUltead  v.  HvglM, 

(c)  Benazech  v.  BeswH,  1  C.  B.  2  Cr.  &  M.  318;  2  Dowl.  258. 
B<i.  318;  14  L.  J.  (N.  S.),  C.  P.  148;  (/)  Lawes  v.  BoU,  4  D,  A  L.  669. 
2  D.  &  L.  801.  {g)  Badham  v.  Badham,  1  Excb. 

(d)  Per  Patteeon,  J.,  Edinburgh  and  824. 
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In  ordinary  cases,  a  defendant  wHo  has  obtained  a  rule 
for  security  for  costs  cannot  compel  the  plaintiff  to  proceed 
until  security  be  given,  and  if  he  wishes  to  do  so  he  must 
abandon  his  rale  for  security  for  costs  (a).  But  in  a  cause 
removed  by  certiorari  from  the  Lord  Mayor's  Court,  the  de- 
fendant paid  a  sum  of  money  into  Court  in  lieu  of  bail,  and 
afterwards  obtained  a  rule  for  security  for  costs,  on  the  ground 
that  the  plaintiff  resided  out  of  England ;  and  nearly  two  years 
having  elapsed  without  security  being  given,  or  any  proceed- 
ing in  the  cause,  the  plaintiff  was  ordered  to  give  security  for 
costs,  otherwise  the  defendant  to  be  at  liberty  to  take  the 
money  out  of  Court  (A). 

The  Court  will  not  vary  from  the  usual  condition  of  a  stay 
of  proceedings  imposed  on  the  plaintiff  in  the  event  of  his  not 
giving  security,  and  therefore  would  not  allow  as  part  of  the 
terms  of  the  rule  that  the  defendant  should  be  at  liberty  to 
sign  judgment  as  in  case  of  a  nonsuit,  if  the  security  was  not 
given  within  a  limited  time  (c). 

Where  an  order  was  made  that  the  plaintiff  do  forthwith 
give  security  for  costs  to  the  satisfaction  of  the  Master,  no  stay 
of  proceedings  in  the  mean  time,  the  attorney  for  the  plaintiff 
undertaking  to  find  such  security,  it  was  held  that  the  proper 
construction  of  the  order  was  that  the  attorney  should  give  the 
security  in  case^  further  proceedings  were  taken,  and  therefore 
that  he  was  not  liable  to  an  attachment  for  not  giving  the 
security,  no  further  proceedings  having  been  taken  (d) . 

The  amount  of  security  is  in  general  fixed  by  the  Master, 
and  the  Court  will  not  interfere  with  his  discretion  in  that 
respect,  although  it  is  averred  that  the  anticipated  amount  of 
costs  will  exceed  the  sum  secured  (tr) ;  and  when  the  security 
is  once  given  there  is  an  end  of  the  matter,  and  if  the  sureties 
become  insolvent  the  defendant  cannot  obtain  fresh  securi- 
ties (/). 

(a)  Ver   Coleridge,    J.,    Toms  v.       470;  19  L.  J.  (N.  S.),  Exch.  320. 
JPei»9u^^,  6  D.  A;  L.  589.  (e)  Kent  v.  PooU,  7  DowL  572; 

ifl)  Ibid.  and  see  Alivon  v.  Fumwal,  2  Cr.  & 

(c)  Kelly  V.  Brown,  6  Dowl.  204.  M.  555;  4  Typ.  370. 

(<0  Hill  ▼.  Fletcher,  5  Exch.  R«p.  (/)  Jone9  v.  Jacoh$,  2  Dowl.  442. 

Z 
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CHAPTER  XXXIII. 

STATING   PROCEEDINGS   UNTIL    PAYMENT   OF   COSTS. 

Analogous  to  the  practice  of  requiring  secnrity  for  costs^  is 
that  of  staying  the  proceedings  until  payment  of  costs. 

In  those  cases  just  considered^  in  which  the  Court  requires 
security  for  costs  to  be  given^  the  proceedings  are  in  general 
stayed  untU  security  be  given.  There  are,  however,  circum- 
stances under  which  the  Court  will  require  pajrment  of  costs, 
and  stay  the  proceedings  until  those  costs  are  paid.  The  costs 
so  required  to  be  paid  are  not  the  costs  of  the  action  or  other 
proceeding  then  pending,  but  the  costs  of  some  former  action 
or  step  in  which  the  party  has  been  unsuccessful^  and  which 
is  so  far  connected  with  the  subsequent  suit  n&  to  induce  the 
Court  to  exercise  its  control,  by  making  the  discharge  of 
the  liability  to  the  former  costs  a  condition  precedent  to  the 
carrying  on  of  fresh  proceedings. 

This  control  will  in  general  only  be  exercised  where  the  sub- 
ject-matter of  the  two  suits  is  identical,  that  is  to  say,  where  the 
party  puts  in  issue  a  second  time  the  same  question  that  was 
previously  decided  against  him. 

Ejectment  is  the  action  in  which  the  Courts  are  most  fre- 
quently called  upon  to  exercise  this  power,  for  the  obvious 
reason,  that  from  the  nature  of  the  action  there  is  no  l^al  bar 
to  a  party  proceeding  to  enforce  his  daim  to  property  by  re- 
peated actions  of  ejectment,  while  in  other  actions  the  defend- 
ant can  plead  the  previous  judgment  in  his  favour  in  bar  of 
the  subsequent  proceedings  if  they  are  identical ;  and  it  is  only 
where  they  are  identical,  in  substance  at  least,  that  the  Court 
would  interfere  in  the  mode  now  under  consideration. 

It  has  been  laid  down,  indeed,  that  ejectment  is  the  only 
action  in  which  the  Court  will  require  the  costs  of  one  action 
to  be  paid  before  proceeding  with  another  (a) ;  but  the  Court 
will  undoubtedly  interfere  in  some  other  cases.     Thus,  it  will 

(a)  See,  per  BuUer,  J.,  Doe  d,  Selbff  v.  AUton,  1  T.  B.  492. 
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interfere  where  the  plaintiff  brings  a  fresh  action  after  having 
been  nonprossed  {a),  or  where  a  former  action  has  been  discon- 
tinued {b),  or  the  plaintiff  has  been  nonsuited  {c) ;  but  not 
where  the  nonsuit  was  in  consequence  of  the  plaintiff  suing 
the  defendants  by  a  corporate  name^  and  the  action  did  not 
appear  to  be  yexatiously  brought  {d). 

The  circumstances  under  which  the  claimant  in  ejectment 
will  be  called  upon  to  pay  the  costs  of  a  former  action  have 
been  noticed  and  considered  in  the  Chapter  on  the  costs  in 
that  action  (e). 

Where  a  plaintiff^  who  brought  an  action  of  trespass  against 
his  landlord  for  taking  his  goods  as  a  distress^  and  was  non- 
suited^ subsequently  brought  a  second  action^  suing  in/ormd 
pauperis,  and  being  at  the  time  a  prisoner  in  the  King's  Bench, 
the  Court  stayed  the  proceedings  until  the  costs  of  the  former 
action  were  paid  (/). 

Where  a  judgment  irregularly  signed  by  the  plaintiff  was 
set  aside  with  costs,  the  proceedings  were  stayed  until  the  costs 
were  paid;  and  it  is  no  answer  to  such  an  order  that  the  de- 
fendant has  since  issued  an  attachment  for  such  costs  {g). 

Where  a  plaintiff,  on  being  nonsuited,  is  taken  in  execution 
by  the  defendant  for  the  costs,  the  Court  will  not  stay  proceed- 
ings in  a  second  action  until  the  costs  of  the  first  are  paid  {h) ; 
but  otherwise,  if  in  such  a  case  the  plaintiff,  after  his  arrest, 
has  upon  his  own  appUcation  obtained  his  discharge  from  the 
Insolvent  Court  (t). 

A  second  application,  for  a  rule  for  issuing  execution  against 
a  shareholder  of  a  registered  joint-stock  company,  was  allowed 
to  be  made  without  payment  of  the  costs  of  a  former  rule 
discharged  on  the  groimd  that  the  requisite  notice  was  not 
given  to  him  {k). 

(a)  NevUe  v.  Lade,  3  Dongl.  396.  511. 

(b)  ParBn  ▼.  Scott,  1  Taunt.  565.  (^)  Wenham  v.  Downes,  5  N.  &  M. 
(e)  Crawley  v.  Inip€y,STwmt,4ff7',      244. 

2  B.  Moore,  460,  8.  C.  (h)  Bea/ean  v.  Itdlnne,^  D.  'k  B.  42. 

(<Q  QUbert   v.   Roland,    1  Tidd'a          (t)  Stilwell  v.  Clarke,  3  Exch.  Hep. 

Pract.  8th  edit.  p.  585.  264. 

{e)  See  ante,  pp.  205,  206.  (Ar)  Corden  v.  The  Universal  Oas 

If)  Weelon  v.  WUhere,  2  T.   R.      Light  Company,  6  D.  &  L.  379. 

Z2 
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CHAPTER  XXXIV. 

STATING   PIfcOCBBDINOS   ON   PAYMENT  OF   THE    DEBT 

AND   COSTS. 

It  has  been  observed  more  than  once^  in  the  course  of  this 
work^  that  a  plaintiff's  or  defendant's  right  to  costs^  where 
there  is  a  judgment^  rests  upon  some  legislative  provision,  and 
that  the  Courts  cannot  deprive  a  party  of  them  when  so  entitled. 
Where  there  is  no  judgment  the  Courts  cannot  directly  oom- 
pel  the  payment  of  costs^  but  they  do  so  indirectly.  Thus,  as 
we  have  seen,  if  a  plaintiff  wishes  to  discontinue  the  action, 
the  terms  of  payment  of  costs  to  the  defendant  are  imposed 
as  a  condition  of  his  being  allowed  to  do  so.  If  the  plaintiff 
refuses  to  pay  the  costs  the  Court  will  not  interfere^  and  the 
defendant  may  then  proceed  to  judgment  and  get  a  larger 
amount  of  costs.  It  is  upon  the  same  principle  that  actions 
are  compromised  and  settled  without  a  formal  judgment.  Ihus, 
in  a  large  proportion  of  cases  in  which  writs  are  issued,  the 
action  is  settled  at  an  early  stage  by  the  defendant  paying  the 
debt  and  costs.  There  is  no  judgment  by  which  the  costs  are 
recoverable  at  law,  but  the  Court  in  effect  says  to  the  defend- 
ant :  "  If  you  do  not  pay  the  costs  with  the  debt,  we  shall  not 
stay  the  proceedings,  but  allow  the  plaintiff  to  proceed  to 
judgment ;"  and  so,  on  the  other  hand,  if  a  plaintiff  (not  dis- 
puting its  amount)  were  to  refuse  to  receive  the  debt  and  the 
costs  then  incurred,  the  Court  would  say,  "  Then  you  shaU  not 
be  permitted  to  go  on  with  the  action/'  The  parties  are  thus 
in  effect  compelled,  in  order  to  prevent  vexatious  proceedings, 
the  one  to  pay  and  the  other  to  receive  costs,  incurred  down  to 
the  period  when  the  debt  is  paid  (a). 

In  order  to  secure  this  the  more  effectually,  plaintiflb  in 

(a)  Where  the  debt  was  paid  to  the  fused  to  stay  the  proceedings  witboat 

plaintiff  behmd  tlio  back  of  his  attor-  payment  of  18*.  4c{.      JforriiM  ▼• 

ney  the  same  day  the  writ  was  issued.  Summers,  1  Dowl.  325. 
and  before  its  service,  the  Court  re- 
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actions  brought  to  recover  debts  are  bound  to  give  Aotice 
to  the  defendant^  by  means  of  an  indorsement  on  the  writ^  that 
proceedings  will  be  stayed  on  payment  of  the  debt  and  a  cer- 
tain sum  for  costs^  within  four  days ;  and  the  amount  of  the 
sum  charged  for  costs  is  checked  by  the  defendant  having  the 
rights  notwithstanding  he  pays  the  amount  demanded^  to  have 
the  costs  taxed^  and  if  more  than  one-sixth  is  disallowed  the 
jdaintiff 's  attorney  has  to  pay  the  costs  of  taxation  (a). 

At  any  stage  of  the  cause  the  defendant  may  in  general 
obtain  an  order  that^  upon  payment  of  the  debt  and  costs^  pro- 
ceedings shall  be  stayed. 

In  some  few  instances^  however,  the  Court  has  refused  to 
stay  the  proceedings  upon  payment  of  the  debt  and  costs. 

Thus,  if  the  holder  of  a  bill  of  exchange  bring  concurrent 
actions  against  the  acceptor,  the  drawer,  and  the  indorsers,  the 
Court  will  stay  the  proceedings  in  any  one  of  those  actions  on 
payment  of  the  amount  of  the  bill  and  costs  in  that  particular 
action;  but,  formerly,  proceedings  would  not  be  stayed  in  an 
action  against  the  acceptor,  except  upon  the  terms  of  his 
paying  the  costs  in  all  the  other  actions;  for  though  no  ac- 
tion lies  against  the  acceptor  for  these  costs,  yet  when  he 
came  to  ask  a  favour,  as  a  stay  of  proceedings,  the  Court 
might  witii  propriety  have  put  him  under  terms  {b).  How- 
ever, by  the  Practice  Rules  of  Hilary  Term,  1853,  ''in  an 
action  against  an  acceptor  of  a  bill  of  exchange  or  the  maker 
of  a  promissory  note,  the  defendant  shall  be  at  liberty  to  stay 
proceedings  on  payment  of  the  debt  and  costs  in  that  action 
only'^(c). 

After  verdict  for  the  plaintiff,  in  an  action  to  recover  unli- 
quidated damages  for  breach  of  contract,  the  Court  revised  to 
stay  the  proceedings  before  judgment  signed,  on  payment  of  the 
damages  and  costs,  there  being  no  instance  of  such  an  order 
compulsory  upon  the  plaintiff,  although  often  made  by  consent ; 
the  plaijitiff,  in  many  cases,  being  willing  to  accept  the  da- 
mages and  costs  at  once,  instead  of  waiting  until  the  next 

(a)  Seethe  Common  Law  Prooedure  (6)  Byles  on  Bills  of  Exchange. 

Act,  1852, 15  k  16  Vict,  c  76,  b.  8,  and  (c)  R.  24,  re-establishing  the  pre- 

the  Ftactice  Rales  of  Hii  T.  1853,  r.  1.      vions  rule  of  T.  T.,  1  Vict. 
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term  td  sign  his  judgment  (a).  In  resisting  the  application, 
it  was  urged  that  it  would  be  unjust  to  prevent  the  plaintiff 
from  signing  judgment,  and  so  deprive  him  of  the  benefit  of 
it  in  his  favour  in  a  subsequent  action  between  the  same 
parties ;  and  that  the  costs  of  signing  judgment  would  not  be 
greater  than  the  costs  of  an  application  to  stay  the  proceed* 
ings.  Mr.  Justice  Patteson  put  the  case  of  an  action  of  tres- 
pass and  a  plea  of  right  of  way^  and  a  verdict  for  the  plaintiff, 
with  Is.  damages,  and  asked  if  it  would  be  contended  that 
the  defendant  might  stay  the  judgment  on  payment  of  the  1«. 
and  costs? 

The  plaintiff  is  of  course  entitled  to  all  the  costs  of  the 
cause  reasonably  incurred  before  the  rule  for  staying  the  pro- 
ceedings, but  not  to  any  costs  vexatiously  incurred.  Where  the 
Master,  in  such  a  case,  refused  to  allow  the  plaintiff  the  costs 
of  entering  and  passing  the  record  for  the  Middlesex  Sittings 
twelve  days  before  the  sittings,  the  Court  refused  to  interfere, 
it  being  a  matter  on  which  the  Master  ought  to  exercise  a 
discretion  (i). 

It  may  be  observed,  that  a  Judge^s  order,  that  upon  payment 
of  debt  and  costs  by  a  certain  day  all  proceedings  should  be 
stayed,  is  only  conditional  on  the  defendant,  and  the  payment 
cannot  be  enforced  by  rule  (c)  ;  but  it  is  now  usual  to  in- 
clude in  the  order  a  stipulation  that,  if  the  debt  and  costs  be 
not  paid  by  the  specified  time,  the  plaintiff  shall  be  at  liberty 
to  sign  judgment  for  the  amount  due. 

The  right  of  mortgagors,  in  actions  of  ejectment,  to  pay 
the  mortgagee,  or  to  bring  into  Court  the  principal,  interest, 
and  costs,  has  been  already  noticed  {d), 

(a)  Peai  v.  MangnaU,  6  D.  &  L.  Chapter  on  the  Taxation  of  Costs. 
261.  (c)  Fricker  v.  Boatman,  11  Etft, 

(5)  Keen  v.  Smia,  5  DowL  286;  819. 
and  see  Evams  v.  Wationj  8  C.  B.  Rep.  (i)  See  a«^0,  p.  204 ;  andsetf  SutUm 

827;  15  L.  J.  (N.  S.),  C.  P.  256;  4  ▼.  RawUngt,  3  Exch.  Rep.  407;  18  L. 

D.  &,  L.  198,  noiiced  in  a  subsequent  J.  (N.  S.),  Exch.  673.  ' 
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STAYING  PaOCEEDINGS  ON  THE  CONSOLIDATION  OP  ACTIONS^  AND 
WHERE  THE  DEBT  HAS  BEEN  PAID  BY  THIRD  PARTIES. 

The  same  person  cannot  be  harassed  twice  for  the  same 
cause  of  action^  and  if  he  is  so  sued  he  has  a  good  defence  at 
law  and  may  plead  the  pendency  of  the  other  action  {a),  or 
the  Court  will  interfere  summarily  (b) ;  and  if  two  actions  are 
depending  at  one  time  by  the  same  plaintiff  against  the  same 
defendant^  for  different  causes  of  action  which  may  be  joined, 
the  Court  will,  on  account  of  the  oppression,  by  an  exercise 
of  its  equitable  jurisdiction,  compel  the  plaintiff  to  consolidate 
the  actions  (c),  and  in  such  a  case  also  to  pay  the  costs  of  the 
application  {d). 

It  makes  no  difference  whether  the  actions  be  on  contract  or 
in  tort ;  and  where  the  plaintiff  brought  seven  actions  against 
the  same  person  for  seven  diff^ent  publications  of  the  same 
libel,  the  Court  ordered  proceedings  to  be  stayed  in  all  the 
actions  except  one,  until  that  was  tried  (e). 


(a)  SpoirroiKf*   eate,   6    Bep.   61; 
Com.  Dig.  Abatemenfc  (H.  24). 

(ft)  See  miet  v.  The  InhabUauis  of 
Bristol,  8  B.  &  Adol.  946;  where  the 
plaintiff  hronght  addons  in  the  Court 
of  Qoeen's  Bench  and  the  Exchequer, 
and  he  was  compelled  to  elect  in  which 
he  wonld  proceed.  Bat  if  judgment 
has  heen  reooyered  in  the  one  action, 
the  defendant  must  plead  it,  and  the 
Court  will  not  interfere  summarily. 
Boms  v.  Jacques,  8  M.  &  W.  185;  10 
L.  J.  (N.  S.),  Exch.  806. 

(o)  Cecil  V.  Brigge,  2  Term  Rep. 
689.  tW  case  may  he  considered  as 
n  effect  overruling  Snnth  v.  Crahb, 
2  Strange,  11^,  and  Mgmoi  v. 
Bridge,  Id.  1178;  see  also  Tidd's 
Practice,  8th  edit.  p.  664;  Anon,,  1 


Chitty's  fiep.  709,  n.  (a);  Booth  ▼. 
Pajfne,  11 L.  J.  (N.  S.),  Exch.  256. 

{d)  Ibid.  But  the  Court  in  one 
case  refused  to  consolidate  two  actions 
brought  on  two  bonds,  although  they 
were   precisely  similar.    Bogal  jKr- 

chtmge  Compang  v. ,  1  Chitt 

Rep.  709,  n.  (a);  but  the  circum- 
stances are  not  ftilly  stated.  It  seems 
actions  may  be  consolidated,  although 
the  cause  of  action  in  one  did  not  arise 
until  after  the  commencement  of  the 
other.  Oldenhaw  y,  ISregnell,  8  C.  & 
P.  58.  Counts  in  a  declaration  may  be 
consolidated  in  certain  cases  by  con- 
sent. See  Tidd's  IVaetice,  9th  edit 
p.  617. 

(e)  Jonee  y.  JPritchard,  6  D.  &  L. 
529. 
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The  above  rule  applies  to  the  case  where  the  actions  are 
against  the  same  defendant.  But  where  several  defendants 
are  separately  sued  in  respect  of  the  same  subject-matter^  the 
Court  will,  with  the  consent  of  the  defendants,  consolidate  the 
actions  in  order  to  prevent  such  a  vexatious  proceeding.  The 
principle  applies  not  only  where  there  are  several  parties 
jointly  and  severally  liable  on  the  same  instrument,  as  in  the 
case  of  a  joint  and  several  bond  {a),  and  separate  actions  broiight 
against  them,  but  also  to  the  case  of  separate  instruments  and 
a  separate  liability  in  respect  thereof,  but  where  no  difference 
exists  as  to  such  liability  (A) .  In  actions  on  policies  of  in- 
surance, where  the  underwriters  are  separately  liable,  this 
course  is  adopted,  not  on  the  ground  that  the  actions  were  im- 
properly brought  in  the  first  instance,  but  in  order  to  save 
useless  expense  to  the  parties  (c). 

Where  five  separate  actions  were  brought  on  five  distinct 
guarantees  of  50/.  each,  given  by  five  several  parties  for  the 
payment  of  250/.,  the  proceedings  in  four  of  the  actions  w^ere 
ordered  to  be  stayed,  the  defendants  consenting  to  be  bound 
by  the  verdict  in  one ;  and  the  Court,  in  confirming  the  order, 
observed  that  the  fact  of  the  guarantees  being  written  upon 
separate  pieces  of  paper  made  no  substantial  difference  between 
that  case  and  the  ordinary  case  of  actions  on  the  same  policy 
of  assurance,  and  that  the  only  object  in  resisting  the  applica- 
tion must  be  to  increase  the  costs  {d).  The  consept  of  the 
defendants  is  necessary,  because  they  might  have  different 
defences  to  set  up. 

It  has  also  been  the  practice  hitherto  to  consolidate  actions 
of  ejectment  depending  on  the  same  title  (e) . 

"  Where  money  is  paid  into  Court  in  several  actions  which 
are  consolidated,  and  the  plaintiff,  without  taxing  costs,  pro- 


(a)  Anderson  v.  Ibtpgood,  1  Q.  B.  and   Park  on  Insuranoe,  voL  L  pp. 
Bep.  246.  xliv.,  xlv. ;    Tidd's  IVactioe,  9Ui  edit. 

(b)  Per  Ersleine,  J,,  Sharp  v.  Leth^  pp.  614^  615. 

bridge,  4  M.  &  G.  40.  (d)  Sharp  v.  Lethbridge,  4  H.  & 

(c)  Ibid. ;  and  see  RolUngetoorth  v.  G.  87 ;  4  Soott^  N.  R.  722. 
Brodrick,  4  A.  &  E.  646  (where  the  (e)  See  4  M.  &  G.  41»  n.  (a), 
form  of  the  rule  is  given  at  Iragth), 
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ceeds  to  trial  on  one  and  jEboIs^  he  shall  be  entitled  to  costs 
on  the  others  np  to  the  time  of  paying  money  into  Court  ^^  (a). 

Where  separate  actions  are  brought  against  several  persons 
for  the  same  debt^  who  are  jointly  liable  if  at  all^  and  the  de- 
fendant in  one  action  pays  the  debt  and  costs  in  that  action^ 
the  Court  will  stay  the  proceedings  in  the  other  actions  with- 
out costs  {b) .  And  the  same  rule  applies  although  the  plaintiff 
has  obtained  judgment  against  the  party  sought  to  be  re- 
lieved {c) ;  for  a  plaintiff,  who  to  multiply  his  chances  of 
success,  brings  several  actions  for  a  joint  debt  against  the  co- 
contractors,  has  no  reason  to  complain  if  his  success  in  ob- 
taining payment  of  the  debt  and  costs  in  one  deprives  him 
of  the  right  to  recover  costs  in  the  other  actions  {d). 

And  where  a  plaintiff  brought  separate  actions  against  two 
joint  contractors,  one  of  whom  paid  300/.  into  Court,  and  the 
plaintiff,  without  replying  in  that  action,  gave  notice  of  trial 
in  the  other,  the  Court  allowed  the  defendant,  in  this  latter 
action,  on  payment  of  costs,  to  insert  on  the  record  a  plea  of 
payment  into  Court  of  800/.,  without  actually  paying  in  the 
8ame(e). 

But  unless  the  debt  and  the  costs  of  one  action  have  been 
paid,  or  offered  to  be  paid,  by  one  of  the  defendants,  or  all  the 
defendants  agree  to  be  bound  by  the  verdict  against  one,  the 
Court  will  not  interfere,  either  by  staying  the  proceedings  or 
consolidating  the  actions,  although  it  be  alleged  that  all  the 


(a)  Beg.  Oen.,  HiL  T.  1853,  r.  13. 

(5)  Came  ▼.  Legh,  6  B.  &  0. 124; 
9  D.  &  R.  126 ;  Newton  v.  Blunt,  3  C. 
B.  Eep.  676;  16  L.  J.  (N.  S.),  C.  P. 
121.  The  nile,  in  the  first-mentioned 
case,  also  compelled  the  pUuntiff  to  pay 
the  costs  of  the  application  to  stay  the 
proceedings ;  and  in  the  latter,  the  costs 
of  the  rale  obtained  by  him  to  set 
aside  a  Judge's  order  staying  the  pro- 
ceedings. It  was  said  by  the  Conrt,  in 
Newton  y.  Blunt,  that  it  can  be  no 
adirantage  to  a  plaintiff  tcfpermit  him 
to  proceed  in  an  action  under  snch  dr- 
comatanoes;  for,  the  debt  being  satis- 


fied, the  defendant  might  have  pleaded 
the  fact  puis  darrein  continuance,  and 
as  the  plaintiff  could  not  recover  any 
damages,  he  could  not  be  entitled  to 
any  costs.  But  the  plaintiff  would 
now,  on  confesnng  the  plea  puis  dor- 
rein  continuance,  be  entitled  to  the 
costs  up  to  the  time  of  plea^ng  it.  See 
ante,  p.  275. 

(e)  Bailey  v.  Hainee,  15  Q.  B.  Rep. 
533;  19  L.  J.  (N.  S.)'  Q-  B.  402. 

(d)  Lord  Camphell,  C.  J.,  in  Bailey 
V.  Sainee,  eupra, 

(e)  Sendel  v.  Malleson,  16  M.  &  W. 
828. 
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defendants  are  sued  in  respect  of  a  joint  liability  or  contract  (a) . 
Thus^  where  the  plaintiffs  brought  eleven  actions  against  as 
many  directors  of  a  railway  company  for  the  recovery  of  the 
same  demand,  the  Court  refused  to  stay  the  proceedings  in  all 
the  actions  but  one  (&).  The  Court  there  observed,  that  the 
mere  circumstance  of  the  defendants  being  placed  in  a  situa- 
tion of  hardship  is  no  ground  for  depriving  the  plaintiffs  of 
any  rights  which  ordinarily  belong  to  suitors,  unless  the  Court 
can  see  that  they  have  been  guilty  of  improper  and  oppressiTe 
conduct,  or  that  some  equivalent  can  be  given  to  the  plaintifb 
for  the  measure  of  relief  afforded  to  the  defendants.  In  that 
case,  the  defendants  urged  that  they  could  not  plead  in  abate- 
ment the  nonjoinder  of  co-contractors,  owing  to  the  great  num- 
ber of  persons  whose  names  appeared  as  being  connected  with 
the  proposed  railway,  but  that  very  fact  showed  that  the 
plaintiffs  could  not  safely  have  sued  any  given  number  of  the 
directors  jointly.  There  had  not  therefore  been  any  abuse  of 
the  process  of  the  Court,  as  the  plaintiffs  had  no  other  mode 
of  enforcing  their  remedy. 

The  fact  of  the  contract  being  joint  or  several,  however, 
does  not  seem  to  form  any  true  ground  of  distinction  with 
regard  to  the  equitable  interference  of  the  Court ;  for  even  in 
a  case  of  several  liability,  where  two  or  more  actions  have 
been  brought  to  recover  the  same  demand,  and  the  debt  and 
costs  in  one  having  been  paid  and  received,  the  plaintiff  had 
no  equitable  right  to  proceed,  having  no  damages  to  re- 
cover (c). 

No  doubt  there  is  a  distinction  in  law  between  the  case  of 
joint  and  of  several  contractors,  for  payment  by  one  of  several 
co-contractors  is  in  law  a  payment  by  each,  and  may  be  so 
pleaded  [d)  \  and  it  seems  that  the  Court  would  not  interfere 

(a)  Pech^U  v.  Layton,  2  T.  B.  612.  (d)  Beaumont  v.  Oreathead,  2  C. 

(b)  QUet  v.  Toothy  3  C.  B.  Rep.  B.  Rep.  494;  and  a  judgment  withoat 
666;  16  L.  J.  (K.  S.),  C.  P.  8;  New-  satisikction,  against  one  of  two  joint 
Um  V.  Belcher,  16  L.  J.  (N.  S.),  Q.  B.  debtors,  is  a  bar  to  an  action  agaiiu^ 
88.  the  other.    King  ▼.  Soare,  8  M.  &  W. 

(e)  See,  per  Maude,  J.,  Newton  v.  494 ;  and  see  Memy  v,  OMnejf,  1^ 
Blunt,  8  C.  B.  Rep.  682»  688.  M.  &  W.  494. 
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in  the  case  of  several  actions  brought  against  the  different 
parties  to  a  bill  of  exchange^  who  are  all  severally  liable  (a). 

A  plaintiff  having  brought  twenty-eight  separate  actions 
against  as  many  railway  directors^  each  of  the  defendants 
pleaded  in  abatement  the  pendency  of  another  action.  In  one 
of  the  actions  judgment  was  given  for  the  plaintiff^  who  de- 
manded joinders  in  demurrer  in  the  other  actions^  but  at  the 
same  time  offered  to  consolidate.  One  of  the  defendants  hav- 
ing in  the  mean  time  withdrawn  the  plea  in  abatement  and 
pleaded  in  bar^  the  cause  was  subsequently  referred^  and  the 
defendants  in  each  action  agreed  to  be  boimd  by  the  result^ 
and  the  plaintiff  obtained  an  award.  Before  the  cause  was 
referred^  and  before  judgment  on  the  plea  in  abatement^  a  rule 
had  been  obtained  on  the  part  of  the  defendants^  calling  on  the 
plaintiff  to  elect  in  which  action  he  should  proceed^  and  to 
stay  proceedings  in  the  other  actions  without  pajnnent  of 
costs,  subsequent  to  the  pleas  in  abatement.  The  Court  dis- 
charged that  rule,  but  by  consent  disposed  of  it  as  if  obtained 
after  the  award,  holding  that  the  plaintiff  was  entitled  to  his 
debt  and  costs  in  the  action  referred,  and  the  costs  of  the 
writs  in  the  other  actions,  and  the  costs  subsequent  to  the 
pleas  in  abatement  (b) . 

Where  one  penalty  was  incurred,  recoverable  either  from 
the  party  actually  committing  the  offence  or  from  his  supe- 
rior, who  in  law  authorized  the  act,  but  not  from  both ;  and 
separate  actions  were  brought  against  each,  and  a  verdict  ob- 
tained against  each,  the  Court  stayed  the  proceedings  on  pay- 
ment of  one  penalty  and  the  costs  of  one  action  (e) . 

The  Practice  Rules  of  Hilary  Term,  1853,  provide,  with 
regard  to  bailable  process,  that  ^^proceedings  on  the  bail- 
bond  may  be  stayed  on  payment  of  costs  in  one  action,  unless 
sufficient  reason  be  shown  for  proceeding  in  more  *'  {d). 

(a)  See,  per  AUott,  0.  J.,  in  Came      2  T.  R.  712. 

V.  Leffh,  9  D.  &  B.  127 ;  and  per  Lord  (d)  R.  85.    This  mle  (which  i<  in 

Campbell,  C.  J.,  in  Ghodwin  v.  Ore-  Hen  of  the  aholishcd  mle  of  H.  T.  2 

,  22  L.  J.  (N.S.),  Q.  B.  32.  WilL  IV.  r.  80)  is  only  in  conformity 

(b)  Henry  y,Naeh,l  Exch. Rep.  826.  with  the  decirion  of  the  Court,  acting 
(e)  PeehaU  ▼.  Lagton  and  Martin,  on  the  words  of  the  Stat.  4  Anne,  c.  16, 
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Where  the  assignee  of  a  replevin  bond  brought  several 
actions  against  the  principal  and  his  two  sureties,  the  Court 
made  a  rule  that  the  proceedings  in  all  the  actions  should  be 
stayed  upon  payment  of  the  rent  due  and  costs ;  and  that  upon 
such  payment  not  being  made  the  first  action  should  be  pro- 
ceeded with^  the  defendants  in  the  other  two  actions  to  be 
bound  by  the  event  of  the  first  (a) .  And  in  such  a  case  pro- 
ceedings will  be  stayed  on  payment  of  the  peralty  of  the 
bond  and  the  costs,  idthough  the  plaintiff's  costs  in  the  reple- 
vin suit  much  exceed  the  penalty  (6). 


CHAPTER  XXXVI. 

COSTS  OP  AMENDMENTS  IN  THE  PROCESS  OR  PLEADINGS 

IN   ACTIONS. 

We  shall  now  proceed  to  consider  certain  incidental  costs  in 
an  action,  not  necessarily  foUowing  the  verdict  or  connected 
with  the  general  costs  of  the  cause.  These  relate  either  to 
the  amendment  of  the  proceedings,  or  to  some  steps  taken  in 
the  cause  not  affecting  the  merits  or  eventual  result  of  the 
action,  or  to  the  costs  of  evidence  or  proofe,  or  to  the  mode  of 
trial  and  its  postponement  and  adjournment. 

The  Courts  and  the  Judges,  long  before  the  Common  Law 
Procedure  Act,  exercised  the  power  of  allowing  amendments 
to  be  made  in  pleadings,  records,  and  other  matters.  Such  a 
power  was  essential  for  the  purpose  of  rectifying  mistakes; 
but  as  in  general  it  would  have  been  wrong  that  the  party 
making  the  mistake  should  involve  the  other  party  in  ex- 
pense, it  was  a  rule  invariably  or  almost  invariably  acted 
upon,  on  giving  leave  to  amend  that  such  leave  be  given  on 
payment  of  costs,  and  that  condition  was  always  inserted  in 

s.  20,  enabling  the  Court  to  give  sach  (a)  BarUett  v.  BartUU,  4  M.  &  0. 

relief  to  the  parties  as  is  agreeable  to  269. 

reason  and  jastice.    Key  v.  mU,  2  B.  {h)  Brantcombe  v.  Scturhorowfk,  6 

&  Aid.  598.  Q.  B.  Rep.  18. 
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the  rule  or  order  giving  leave  to  amend.  The  party  obtaining 
the  rule  or  order  then  obtained  from  the  Master  an  appoint- 
ment to  tax  the  costs  of  amendment^  and  the  other  party 
attended  at  the  time  appointed^  with  his  bill  of  costs^  which  the 
Master  taxed^  and  having  settled  the  amount  wrote  his  a//o- 
catur  on  the  rule  or  order^  and  on  payment  of  the  amount 
the  amendment  was  made.  The  bill  of  costs  of  course  included 
the  charges  attending  the  application  to  amende  for  making  it 
out^  the  bill  for  attending  the  taxation^  and  the  payment  to  the 
Master  for  taxing  j  for  the  principle  on  which  costs  of  amend- 
ment were  taxed  and  allowed^  was^  that  the  party  receiving 
the  costs  should  receive  his  proper  charges  for  every  thing 
done  which  the  amendment  had  rendered  useless^  so  that  he 
might  have  nothing  afterwards  to  charge^  if  he  succeeded  in 
the  action,  but  what  he  would  have  had  to  charge  if  the  pro- 
ceedings had  been  originally  right  and  no  mistake  had  been 
made.  It  often  happened  that  the  costs  of  proceedings  ren- 
dered useless  by  the  amendment  were  considerable,  and  re- 
quired the  deliberate  consideration  of  the  Master  to  settle  the 
amount,  but  it  also  often  happened  that  the  amendment  was  in  a 
single  word,  or  in  some  slight  matter  which  could  be  rectified 
in  a  minute ;  but  in  either  case  the  practice  was  to  obtain  an 
appointment  from  the  Master,  make  out  a  bill  and  have  it 
regularly  taxed,  the  charges  for  which  amounted  to  a  sum 
worth  consideration.  In  cases  of  the  latter  kind,  where  the 
only  real  charge  attending  the  amendment  is  the  attendance 
on  the  summons,  or  little  more,  the  Judges  have  for  some 
years  past  been  in  the  habit  of  themselves  fixing  the  amount 
of  costs  and  inserting  it  in  their  order,  so  as  to  save  the  ex- 
pense of  a  formal  appointment,  bill  of  costs,  and  taxation; 
and  this  practice  has  been  upheld  by  the  Courts.  Thus, 
where  a  Judge  at  Chambers  allowed  a  party  to  amend  his 
pleadings  after  they  had  been  demurred  to,  on  payment  of  a 
nominal  sum,  the  Court  would  not  interfere  with  his  discretion, 
although  differing  with  him  as  to  the  merits  of  the  case  (a). 
In  cases,  hawever,  where  there  are  substantial  costs  to  be  paid 

(a)  TomUnton  v.  BoUand,  4  Q.  B.  E^p.  642 ;  and  see  ColUnt  v.  Aron,  6  Scott, 
695. 


350  Law  of  Costs, 

on  the  amendment  requiring  the  consideration  of  the  Master, 
in  order  to  the  settlement  of  the  amount^  the  practice  stiU  is 
for  the  Judge  not  to  fix  the  amount  by  his  order,  but  for  the 
party  to  procure  an  appointment  and  proceed  with  the  taxa- 
tion as  usual.  A  practice^  however,  has  been  introduced  by 
some  of  the  Judges^  in  some  particular  cases^  where  costs  of 
amendment  or  other  interlocutory  costs  are  given^  of  not 
making  them  payable  immediately,  or  as  a  condition,  but  de- 
laying the  payment  till  the  ultimate  taxation  of  costs  in  the 
cause,  when  they  are  added  or  deducted,  according  as  the  party 
entitled  to  them  may  have  to  receive  or  pay  the  final  costs  of 
the  action.  This,  however,  is  only  in  particular  or  exceptional 
cases  j  the  general  practice  is  as  has  been  stated. 

Formerly  it  was,  as  has  been  stated,  the  invariable  or  almost 
invariable  rule  that  a  party  amending  bad  to  pay  costs.  It 
seems  to  have  been  considered  that  cases  might  arise  in  which 
it  was  equitable  and  right  that  a  party  amending  should  be 
allowed  to  do  so  without  paying  costs ;  and,  accordingly,  the 
Common  Law  Procedure  Act  provides  for  this. 

Having  made  these  general  observations,  we  shall  proceed 
to  state  the  law  and  practice  on  the  subject  as  it  hascome 
under  the  notice  of  the  Courts  for  their  decision,  and  as 
settled  and  provided  for  by  the  Common  Law  Procedure  Act. 

The  Common  Law  Procedure  Act,  1852,  empowers  "the 
superior  Courts  of  common  law,  and  every  Judge  thereof,  and 
any  Judge  sitting  at  nisi  priuSy  at  all  times  to  amend  all 
defects  and  errors  in  any  proceeding  in  civil  causes,  whether 
there  is  anything  in  writing  to  amend  by  or  not,  and  whether 
the  defect  or  error  be  that  of  the  party  applying  to  amend  or 
not ;  and  all  such  amendments  may  be  made  with  or  withoat 
costs,  and  upon  such  terma  as  to  the  Court  or  Judge  may 
seem  fit ;  and  all  such  amendments  as  may  be  necessary  for 
the  purpose  of  determining  in  the  existing  suit  the  real  ques- 
tion in  controversy  between  the  parties  shall  be  so  made'^  (a)  i 

{a)  15  &  16  Viet.  c.  76,  s.  222.   This  oues  dedded  with  reference  to  ths^ 

provision  overrides  the  previous  powers  Statute  are  not  applicable  to  the  pre* 

of  amendment  by  the  8  &  4  Will.  IV .  sent  state  of  the  law. 
c.  42,  s.  23;   and,  ouusequently,  the 
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And  the  same  Statate  provides^  that  "  if  any  pleading  be  so 
framed  as  to  prejudice,  embarrass,  or  delay  the  fiiir  trial  of  the 
action,  the  opposite  party  may  apply  to  the  Court  or  a  Judge 
to  strike  out  or  amend  such  pleading ;  and  the  Ck>urt  or  any 
Judge  shall  make  such  order  respecting  the  same,  and  also 
respecting  the  costs  of  the  application,  as  such  Court  or  Judge 
shall  see  fit''  (a). 

If  the  plaintiff  has  by  mistake  or  inadvertence  substituted 
one  of  the  three  forms  of  writ  of  summons  (provided  by  the 
Common  Law  Procedure  Act,  1852,  for  the  commencement 
of  personal  actions)  for  another  of  them,  such  writ  may,  upon 
an  ea?  parte  application  to  a  Judge,  whether  before  or  after 
any  application  to  set  aside  such  writ  or  any  proceeding  there- 
upon, and  whether  the  same  or  notice  thereof  shall  have  been 
served  or  not,  be  amended  by  such  Judge  without  costs  (d). 
The  amendment  of  any  writ  or  copy,  in  respect  of  any  omis- 
sion of  any  matter  required  by  the  same  Statute  to  be  inserted 
in  or  endorsed  upon  it,  may  be  made,  upon  any  application  to 
set  aside  the  writ,  upon  such  terms  as  to  the  Court  or  Judge 
may  seem  fit  {c).  The  costs  of  amendment  before  trial,  in 
case  of  misjoinder  or  nonjoinder  of  parties'  as  co-plaintifis,  or 
of  the  misjoinder  of  defendants,  are  impliedly  in  the  discre- 
tion of  the  Judge  (d) ;  and  the  misjoinder  and  nonjoinder  of 
plaintiffs  may,  where  the  defendant  has  not  given  notice  of 
objection  on  the  ground  of  such  nonjoinder,  be  amended  at  the 
trial  as  a  variance,  in  the  same  manner  as  variances  under  the 
3  &  4  WiU.  IV.  c.  42,  ''and  such  amendment  shall  be  made 
upon  such  terms  as  the  Court  or  Judge,  or  other  presiding  officer 
by  whom  such  amendment  is  made,  shall  think  proper''  {e). 


(a)  15&16  Yici.  c.  76,  s.  52;  see 
Formfth  Y.  Brigtowe^  9  Exeh.  Bep. 
347 ;  22  L.  J.  (N.  S.),  Exch.  70. 

{h)  15  &  16  Vict.  c.  76,  8.  21. 

(c)  Ibid.  fl.  20.  In  all  cases  where  a 
rale  is  obtained  to  show  canse  why 
proceedings  should  not  be  set  ande  for 
irregnlarity  with  costs^  and  such  role 
is  afterwards  cUecharged  generally  with- 


out any  spedal  direction  upon  the  mat- 
ter of  costs,  it  is  to  be  understood  as 
discharged  with  costs :  Practice  RnleSy 
HiL  T.  1858,  r.  137. 

{d)  16  k  16  Vict,  c  76,  ss.  34,  37. 

(0)  Ibid.  s.  35.  The  costs  on  pleas  in 
abatement  for  nonjoinder  have  been 
abeady  referred  to,  a/nte.  Chapters  Y II. 
and  XXXI. 
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When  the  plaintiff  has  deliyercd  or  filed  his  declaration, 
without  delirering  particulars  or  a  statement  of  his  claim,  or 
the  defendant  has  delivered  a  plea  of  set-off  without  such  par- 
ticulars or  statement  as  required  by  the  Rule  of  Practice  (a), 
and  a  Judge  afterwards  orders  a  delivery  of  particulars, ''  the 
plaintiff  or  defendant,  as  the  case  may  be^  shall  not  be  allowed 
any  costs  in  respect  of  any  summons  for  the  purpose  of  obtain- 
ing such  order,  or  of  the  particulars  he  may  af);erwards 
dcliver^'CA). 

Counts  objected  to  on  the  ground  that  they  are  founded  on 
the  same  cause  of  action  may  be  struck  out  or  amended  on 
such  terms  €ts  to  costs  or  otherwise^  as  the  Court  or  Judge 
may  think  fit  (c) ;  and  the  same  with  respect  to  pleas,  repli- 
cations, and  subsequent  pleadings  [d). 

Where  an  order  for  leave  to  amend  is  "  upon  payment  of 
costs,''  the  payment  of  those  costs  is  a  condition  precedent, 
and  when  the  costs  are  taxed  and  ascertained  by  the  Master's 
allocatur,  the  party,  in  order  to  avail  himself  of  the  leave 
to  amende  must  tender  the  full  amount  of  the  allocatur, 
and  not  a  less  sum^  although  he  may  be  prepared  to 
show  that  a  mistake  has  been  made  in  allowing  certain 
items  (e).  But  a  party  who  has  obtained  an  order  to  amend  on 
payment  of  costs  may  abandon  it  without  payment  of  costs, 
unless  the  rule  be  otherwise  worded  (/);  and  if  he  abandons  it 
after  service^  the  opposite  party  has  no  right  to  costs  incurred 
before  the  abandonment,  on  the  supposition  that  the  order 
would  be  acted  upon  by  the  party  obtaining  it  {g).  From 
this  it  will  be  seen  that  wherever  an  amendment  is  allowed, 

(a)  Practioo    Rules,  Hil.  T.  1853,  limited.    See  ClemaU  ▼.  Wetner,  1 
r.  19.  I>owl.  198. 

(b)  Ibid.  Before  the  goneral  powers  {e)  Pleading  Roles  of  Hil.  T.  1853, 
conferred  by  tbe  Common  Law  Pro-  r.  1 ;  see  a»<«,  pp.  81,  82. 

cedure  Act,  it  was  doabtAil  whether  a  (<Q  Ibid.  r.  2. 

Judge  could,  under  tbe  former  rule,  («)  Lev^  v.  Drew,  5  D.  &  L.  307. 

which  was  in  the  same  terms  as  tbe  (/)  Field  v.  Sawyer,  6  C.  B.  Rk'p 

present,  compel  the  party  ordered  to  71. 

dellTcr  the  particulars,  to  pay  the  costs  (^)  JBroum  v.  MUHn^on,  23  L.  J. 

of  the  application,  the  powers  of  a  (N.  S.),  Ezch.  138. 

Judge  at  Chambers  being  heretofore 
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and  the  party  amending  is  to  pay  coBts^  it  is  for  the  ad- 
vantage of  the  party  who  is  to  receive  the  costs^  that  the  rule 
or  order  should  not  be  merely  that  the  amendment  is  to  be 
"  on  payment  of  costs/'  thereby  making  the  payment  of  costs 
a  mere  condition^  so  tiiat  the  party  obtaining  the  order  may 
escape  the  payment^  if  he  does  not  make  the  amendment^  but 
that  it  should  contain  an  absolute  order  that  he  do  pay  the 
costs  of  the  application  and  consequent  thereupon ;  for  in  many 
cases  it  wiU  happen  that  the  parties  have  to  incur  or  have 
incurred  costs  in  consequence  of  the  application^  though  the 
amendment  never  be  made,  which  costs  will  be  thrown  away 
if  the  party  does  not  act  upon  and  carry  out  his  order;  and 
these  costs  may  be  lost  if  the  rule  or  order  be  not  in  the  form 
suggested.  This  is  especially  necessary  to  be  attended  to,  where 
at  the  trial  a  party  seeks  to  amend,  and  the  Judge  allows  it  on 
the  terms  of  postponing  the  trial  and  paying  the  costs ;  in  such 
a  case  the  costs  of  going  to  the  AjBsizes  are  thrown  away,  and 
therefore  should  be  paid  whether  the  party  afterwards  avails 
himself  of  his  leave  to  amend  or  not. 


CHAPTEE  XXXVII. 

COSTS  UPON  THE  ARREST  OF  A  DEFENDANT. 

The  Statute  1  &  2  Vict.  c.  110,  which  empowers  a  plaintiff, 
in  actions  for  20Z.  and  upwards,  to  apply  at  any  time  after  the 
commencement  of  the  action,  and  before  final  judgment,  for  a 
Judge's  order  to  hold  the  defendant  to  bail  when  he  is  about 
to  quit  England,  and  to  issue  a  writ  of  capias  thereupon,  directs 
that  the  defendant  shall  be  detained  in  custody  until  he  shall 
have  given  a  bail  bond  to  the  sheriff,  or  shall  have  made  de- 
posit of  the  sum  indorsed  on  such  writ  of  capias,  together  with 
ten  pounds  for  costs,  according  to  the  then  existing  practice; 
and  the  same  statute  provides  that  all  subsequent  proceedings 
as  to  the  putting  in  and  perfecting  special  bail,  or  of  making 
deposit  and  payment  of  money  into  Court,  instead  of  put- 

^  A 
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ting  in  and  perfecting  special  bail^  shall  be  according  to  the 
like  practice  of  the  said  superior  Courts^  or  as  near  thereto 
as  the  circumstances  of  the  case  will  admit  (a).  Power  is 
giyen  to  the  defendant  to  apply  to  the  Court  or  to  a  Judge  for  a 
rule  or  order  for  his  discharge^  and  the  Court  or  Judge,  on 
making  absolute  or  discharging  such  rule  or  order^  may  direct 
the  costs  of  the  application  to  be  paid  by  either  party  {b). 

As  the  previously  existing  practice  is  retained  {c),  it  is 
necessary  to  refer  to  it^  so  far  as  regards  the  payment  of  money 
as  a  security  for  the  costs.  The  costs  for  which  the  ten  pounds 
are  deposited  are  ^*  the  costs  which  may  accrue  or  be  incoired 
in  such  action  up  to  and  at  the  time  of  the  return  of  the 
wrif  {d).  The  amount  so  deposited  for  debt  and  costs,  is 
paid  into  Court  by  the  sheriff  (e),  and  if  the  defendant  does 
not  proceed  further  by  putting  in  special  bail  to  the  action,  or 
by  making  the  further  deposit,  to  be  presently  mentioned,  then 
the  plaintiff  is  entitled,  upon  motion  to  the  Court,  to  receive 
the  amount  so  deposited  and  paid  into  Court,  '^  such  payment 
to  the  plaintiff  or  plaintiffs  to  be  made  subject  to  such  de- 
ductions, if  any,  from  the  sum  of  ten  pounds,  deposited  and 
paid  to  answer  the  costs  as  aforesaid,  as  upon  the  taxation  of 
the  plaintiff^s  costs,  as  well  of  the  suit  as  of  his  application  to 
the  Court  in  that  behalf,  may  be  found  reasonable"  (/). 

In  one  case,  where  the  sheriff  n^lected  to  pay  into  Court 
the  amount  deposited  with  him,  and  the  plaintiff,  although  in- 
formed by  the  defendant  that  the  money  was  in  the  hands  of 
the  sheriff,  proceeded  in  the  action,  and  also  compelled  the 
sheriff  to  pay  the  money  into  Court,  the  Court  of  Common 
Pleas  made  absolute  a  rule  to  stay  the  proceedings  in  the 
cause,  on  the  ground  that  under  the  Statute  the  defendant 
could  not  be  permitted  to  suffer  loss,  after  having  paid  sufficient 
to  cover  the  debt  and  costs  up  to  the  time  of  his  arrest  (g) ;  but 
in  a  subsequent  case  in  the  same  Court,  under  similar  circum- 
stances, it  was  held  that  the  plaintiff  was  justified  in  proceed- 

(a)  1  &  2  Vict.  c.  110,  88.  8,  4, 6.  (e)  Ibid. 

(J)  Id.  8.  6.  if)  Ibid. 

(c)  See  Nyssen  t.  Buffsenaert,  20  {g)  Clarke  v.  Teatet,  3  B.  &  B- 

L.  J.  (N.  S.),  Exch.  83.  273. 
{d)  48  Geo.  III.  c.  46,  8.  2. 
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ing,  and  was  entitled  to  be  allowed  the  subseqaent  costs 
against  the  defendant  (a) . 

If  the  defendant  puts  in  and  perfects  bail  to  the  action,  the 
sum  of  money  deposited  and  paid  into  Court  is  returned  to 
him  (b) ;  or  instead  of  perfecting  special  bail,  he  may  pay  10/. 
into  Court,  (in  addition  to  the  amount  already  paid  in  through 
the  sheriff,)  as  a  further  security  for  the  costs  of  the  action, 
to  remain  in  the  Court  to  abide  the  event  of  the  suit.  So,  if 
in  the  first  instance  the  defendant  has  given  bail  to  the  sheriff, 
or  has  remained  in  custody,  he  may,  instead  of  special  bail, 
pay  into  Court,  in  addition  to  the  debt,  20/.  as  security  for  the 
costs :  and  upon  judgment  for  the  plaintiff,  the  latter  is  enti- 
tled to  receive  so  much  as  will  satisfy  the  sum  recovered  by  the 
judgment  and  the  costs  of  the  application;  and  if  judgment  be 
given  for  the  defendant,  or  the  plaintiff  discontinues  his  suit, 
or  be  otherwise  barred,  or  in  case  the  sum  paid  into  Court  is 
more  than  sufficient  to  satisfy  the  plaintiff,  the  amount,  or  so 
much  of  it  as  remains,  is  repaid  to  the  defendant  {c) . 

The  defendant  may,  at  any  time  in  the  progress  of  the 
cause,  before  final  judgment,  receive  the  amount  out  of  Court 
on  perfecting  special  bail,  and  payment  of  such  costs  to  the 
plaintiff,  as  the  said  Court  shall  direct  (d) ;  so  on  the  other 
hand,  the  defendant,  B&er  having  perfected  special  bail,  may  in 
lieu  of  it  deposit  the  sum  necessary,  supposing  he  had  taken 
that  course  in  the  first  instance,  together  with  such  fiirther 
sum  to  answer  the  costs  as  the  Court  may  direct,  to  abide  the 
event  of  the  suit  (e). 

The  Absconding  Debtors  Arrest  Act,  1851,  (14  &  15  Vict, 
c.  52,)  which  empowers  Commissioners  of  district  Courts  of 
Bankruptcy,  and  Judges  of  County  Courts,  (except  Judges 


(a)  Offley  v.  Weaner,  7  Moore, 
557. 

(6)  43  Geo.  III.  c  46,  8.  2. 

(e)  StAt.  7  &  8  Geo.  IV.  c.  71,  s.  2. 

(i)  Ibid.  8.  8. 

(e)  Ibid.  8.  4.  It  may  be  observed, 
that  the  43  Geo.  III.  c.  46,  8.  8,  which 
prorides,  that  if  the  plaintiff  faila  to 
recover,  and  had  not  reasonable  or  pro- 


bable canse  for  cansing  the  defendant 
to  be  arrested  and  held  to  special  bail 
for  the  amount  claimed,  the  defendant 
should  be  entitled  to  costs,  does  not 
apply  to  arrests  under  the  stat.  1  &  2 
Vict,  c  110,  and  is  practically  inop- 
erative. Eiekettt  v.  I^obU,  3  Exch. 
Rep.  521 ;  18  L.  J.  (N.  S.),  Exch.  201. 
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acting  in  Middlesex  and  Surrey)^  to  grant  warrants  for  the 
arrest  of  absconding  debtors,  and  provides  for  the  issuing  of 
writs  of  capias  thereon,  and  for  giving  bail  or  making  deposit, 
instead  thereof^  in  the  same  manner  as  under  the  1  &  2  Vict 
c.  110;  enacts,  (sect.  7,)  that  such  warrant  shall  be  endarsed 
with  the  amount  of  debt  and  costs  claimed  by  the  plaintiff,  in 
such  manner  as  writs  of  capias  are  directed  to  be  indorsed,  and 
on  payment  of  the  amount  so  endorsed  all  proceedings  shall  be 
stayed,  and  the  person  so  arrested  be  discharged  from  custody, 
and  he  shall  be  at  liberty  afterwards  to  tax  the  costs  so  en- 
dorsed, as  if  he  had  been  arrested  under  a  writ  of  capias. 
The  defendant  has  power  (sect.  8)  to  apply  by  summons  or 
rule  to  any  Commissioner  of  Bankrupt  or  County  Court 
Judge,  or  to  a  Judge  of  the  superior  Courts,  or  to  the  Court 
mentioned  in  the  affidavit  of  debt  or  warrant,  to  set  aside  the 
warrant,  or  for  his  discharge  from  custody,  and  such  Com- 
missioner, Judge,  or  Court,  on  disposing  of  such  summons  or 
rule,  may  direct  the  costs  of  the  application  to  be  paid  by 
either  party.  The  costs  attending  the  warrant  and  the  arrest 
thereon  are  costs  in  the  cause,  but  (sect.  10) ''  no  such  costs  shall 
be  allowed  to  a  plaintiff,  unless  the  Court  or  a  proper  officer 
thereof  is  satisfied,  by  affidavit  or  otherwise,  that  the  plaintiff 
had  good  reason  to  believe  that  he  would  probably  have  failed 
in  causing  the  defendant  to  be  arrested,  if  he  had  proceeded 
in  the  first  instance  by  application  to  a  Judge  of  one  of  the 
superior  Courts  for  a  writ  of  capias,  without  first  applying  to 
a  Judge  of  a  County  Court  or  a  Commissioner  of  the  Court  of 
Bankruptcy,  as  the  case  may  be,  under  the  provisions  of  this 
Act." 

The  payment  of  the  costs  of  justifying  or  opposing  bail  is 
regulated  by  the  98th  and  1 1 1th  of  the  Practice  Rules  of  Hilary 
Term,  1853,  and  the  costs  of  proceedings  on  the  recognizance 
where  the  defendant  is  afterwards  rendered  are  r^ulated  by 
the  108th  and  109th  of  the  same  Roles. 
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Sect,  1.  Proof  of  Documents. 

One  branch  of  costs  incident  to  the  trial  of  an  action^  but  not 
necessarily  governed  by  the  verdict,  is  that  relating  to  the 
proof  of  documents. 

The  Common  Law  Procedure  Act,  1852,  enacts  that 
"  either  party  may  call  on  the  other  party  by  notice  to  admit 
any  document,  saving  all  just  exceptions ;  and  in  case  of  re- 
fusal or  neglect  to  admit,  the  costs  of  proving  the  document 
shall  be  paid  by  the  party  so  neglecting  or  refusing,  whatever 
the  result  of  the  cause  may  be,  unless  at  the  trial  the  Judge 
shall  certify  that  the  refusal  to  admit  was  reasonable ;  and  no 
costs  cf  proving  any  document  shall  be  allowed,  unless  such 
notice  be  given,  except  in  cases  where  the  omission  to  give 
the  notice  is,  in  the  opinion  of  the  Master,  a  saving  of  ex- 
pense''(a). 

By  the  Practice  Rules  of  Hilary  Term,  1858  (r.  80),  this 
provision  is  made  applicable  ''  in  all  cases  of  trials,  writs  of  in- 
quiry or  inquisitions  of  any  kind.^^ 

Although  the  form  of  notice  given  with  these  rules,  to  admit 
documents  referred  to  in  the  above  section,  is  framed  with  re- 
ference to  cases  where  the  party  calling  for  the  admission  can 
give  the  opposite  party  an  opportunity  of  inspecting  the  docu- 

(a)  16  k  16  Viet  c.  76,  b.  117.    An  118.     These  two  sections  materially 

aiBcbmt  by  the  attorney  in  the  canse  alter  the  previous  practice  under  the 

or  hiB  clerk,of  the  signature  of  any  ad-  abolished  Rule  of  HiL  T.  4  Will.  lY. 

misBion,  is  sufficient  evidence.     Id.  s.  r.  20.  ^ 
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ments  sought  to  be  adduced  in  evidence,  the  provision  is  not  ao 
confined^  but  applies  to  every  document  intended  to  be  pro- 
duced in  evidence  {a),  whether  it  be  in  a  public  office  {b) ;  or  is 
abroad  (c) ;  or  though  its  validity  is  put  in  issue  by  the  plead- 
ings ({/);  or  is  asserted  by  the  opposite  side  to  be  a  forgery  (e); 
for  the  meaning  of  the  provision  is^  that  every  person  should 
have  an  opportunity  of  making  an  admission  of  documentaiy 
evidence^  and  so  saving  expense  (/) . 

In  all  these  cases^  if  the  notice  is  not  given^  the  costs  will  not 
be  allowed^  (except,  of  course,  where  the  omission  to  give  the 
notice  is,  in  the  opinion  of  the  Master,  a  saving  of  expense,) 
although  the  Judge  or  presiding  officer  at  the  trial,  if  such  no- 
tice were  given  and  admission  refused,  would,  in  the  instances 
adduced,  have  probably  certified  that  such  refusal  to  admit  was 
reasonable. 

Where  the  party  calling  for  the  admission  cannot  himself 
give  an  inspection,  he  may,  if  he  think  fit,  in  order  to  induce 
the  Judge  not  to  certify  that  the  refusal  to  admit  was  rea- 
sonable, ofiPer  to  pay  the  opposite  party  the  expense  of  mak- 
ing the  examination,  as,  for  instance,  the  expense  of  having 
a  foreign  judgment  or  other  document  abroad,  examined, 
at  the  same  time  furnishing  or  offering  to  furnish  a  copy  of 
the  document  sought  to  be  adduced  in  evidence  (^)  ;  he  is, 
however,  by  no  means  bound  to  do  this,  for  to  entitle  him  to 
the  costs,  if  he  succeeds,  it  is  enough  if  he  in  his  notice  to  ad- 
mit, states  where  the  original  document  may  be  seen,  when 
not  in  his  possession  or  under  his  control. 

If  the  Judge  certifies  that  the  refusal  to  admit  was  reason- 
able, then  the  costs  of  proving  the  documents  are  costs  in  the 
cause,  following  the  result  of  the  issue  just  as  any  other  specie 
of  evidence,  and  as  if  no  provision  existed  for  their  admission. 

(a)  JSiuUer  v.  Chapman,  8  M.  &  W.  Soulditck,  1  Soott»  N.  R.  211. 
818 ;  8  Dowl.  N.  S.  118  j  11 L.  J.  (N.  {d)  Spencer  ▼.  Borough,  9  V.  &  W. 

8.),  Exch.  178.    This  caie  and  the  fol-  425 ;  11  L.  J.  (N.  S.),  Exch.  378. 
lowing  cases  are  in  point,  although  de»  {e)  Ibid. 

cided  with  Tcference  to  the    former  (/)  Per  Aldersan,  B.,    Mmtier  v. 

roles  on  the  subject.  Chapman,  supra, 

(5)  Ibid.  iff)  See  Smiik  ▼.  Bird,   3  Dowl 

(c)    Per  Bosanquet,    J.,    Story  ▼.  641. 
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So  also^  when,  no  notice  being  given^  the  omission  to  give  it 
is,  in  the  opinion  of  the  Master,  a  saving  of  expense. 

It  should  be  observed,  where  there  has  been  a  refusal  to 
admit  a  document,  the  certificate  of  the  Judge,  when  required^ 
is  called  for  by  the  party  who  refused  to  admit  the  document, 
and  iB  only  necessary  when  the  issue  on  which  the  document 
was  required  as  evidence,  is  found  in  his  fetvour,  so  that,  at  a 
trial  at  msiprius,  it  is  always  the  adversary's  notice  to  admit, 
that  is  to  be  looked  to  with  a  view  to  this  certificate. 

The  costs  to  which  the  provision  applies,  mean  the  costs  of 
proving  the  document,  so  as  to  identify  it  in  the  cause ;  and 
therefore,  witnesses  adduced  not  merely  to  prove  the  fact  of  the 
signatures  to  a  petition  to  the  Crown,  lodged  at  the  Privy 
Council  Office,  praying  for  the  grant  of  a  charter  of  incorpora- 
tion for  a  borough,  under  the  Statute  1  Vict.  c.  78,  but  that 
the  signatures  were  the  genuine  signatures  of  inhabitant 
householders,  were  held  to  be  within  it,  and  that  the  costs  of 
those  witnesses  could  not  be  allowed  to  the  party  calling  them, 
he  not  having  called  for  the  admission  of  the  petition  (a). 

But  the  expense  of  a  witness  at  nisi  prius,  to  translate  and 
explain  ancient  records  of  a  public  nature,  and  to  watch  and 
explain  the  records  produced  by  the  opposite  party,  and  the 
expense  of  searching  for  and  obtaining  copies  and  translations 
of  such  records  to  be  used  in  evidence,  will,  it  seems,  be  al- 
lowed on  taxation  between  party  and  party,  though  the  oppo- 
site party  has  not  been  called  upon  to  admit  them,  and  the 
same  with  respect  to  the  costs  of  the  attendance  of  an  officer 
of  the  Court  of  Chancery,  to  produce  affidavits  filed  there  for 
the  purpose  of  using  them  at  a  trial,  to  check  the  testimony  of 
the  same  deponents  at  nisiprius  (6). 

The  correctness  of  the  decision  in  this  case  is  shown  by  test- 
ing it  in  this  way  :  Would  it  have  been  necessary  to  call  the 
witness,  supposing  the  original  records  or  copies  had  been  ad- 

(a)  Mutter  v.  Chapman,  8  M.  &  W.  was  decided  under  the  Bole  of  HiL  T. 

388 ;  1  Dowl.  N.  S.  118 ;  11  L.  J.  (N.  4  WiU.  IV.  but  it  appears  to  be  appU- 

S.),  Exch.  178.  cable  to  the  practice  as  altered  by  the 

(&)  Bastard  v.   Smith,  10  A.  &  E.  Common  Law  Procedure  Act,  1862. 
213 ;  2P.  ft  D.  468,  8.  C.    This  ease 
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mitted  ?  Yes,  because  if  admitted  they  wotdd  stOl  require  to 
be  translated  and  explained.  On  the  same  test,  namely, 
whether  the  admission  would  have  dispensed  with  the  proof, 
the  costs  of  a  derk  in  the  Irish  Accountant-General's  Office 
were  allowed,  he  having,  in  addition  to  the  production,  of  an 
order  of  the  Lord  Chancellor  of  Ireland  for  the  transfer  of 
stock,  and  a  power  of  attorney  by  one  of  the  parties,  authoris- 
ing the  transfer  (of  which  no  notice  to  admit  had  been  given), 
also  proved,  that  in  consequence  of  such  order  and  power  of 
attorney^  the  stock  was  transferred,  such  proof  being  neces- 
sary in  the  action  (a).  ThukU,  C.  J.,  observed,  that  no  admis- 
sion could  have  dispensed  with  sudi  proof. 

The  same  prindple  of  course  applies  whether  the  qaestion  is 
as  to  the  right  of  the  party  adducing  the  evidence  to  be  al- 
lowed the  costs  on  taxation,  he  not  having  called  on  his  adver- 
sary to  admit  the  documents,  or  whether  he  seeks  to  transfer 
the  biurden  of  costs  to  the  party  who  refused  or  neglected  to 
make  the  admission ;  for  if  it  would  be  usdess  to  make  the  ad- 
mission, it  is  useless  to  ask  for  it.  On  this  question  some  of  the 
cases  discussed  in  the  Chapter  on  Costs  of  Evidence  will  be 
applicable  {b) .  It  has  been  thought  that,  to  take  the  case  out  of 
the  provision,  it  is  necessary  that  the  witness  should  be  c€Jled 
to  prove  the  additional  fact,  besides  the  mere  proof  of  the  do- 
cuments, and  that  it  is  not  suffident  that  such  additional  evi- 
dence be  didted  merdy  on  cross-examination  or  on  re-exam- 
ination arising  out  of  such  cross-examination  (c). 

Although  the  Statute  says  the  costs  of  proving  the  document 
shall  be  paid  by  the  party  neglecting  or  refusing  to  make  the 
admission,  it  is  questionable  whether,  to  entitle  the  opposite 
party  to  the  costs,  it  is  necessary  in  all  cases  that  the  docu- 
ment should  be  actually  proved  in  evidence.  In  a  case  indeed 
under  the  former  rule  of  Court,  where  such  proof  was  not 
given,  and  no  certificate  of  proof  obtained  (as  then  required), 
in  consequence  of  the  counsd  on  the  other  side  admitting  the 
facts  intended  to  be  proved  by  such  documents,  it  was  bdd 


(a)  Staiy  Y.  SouldUch,  1  Soott»  N.  (b)  See  ante,  p.  70. 

R.  206.  (c)  Siraceyy.  Blake,7  C.  dbP.  404. 
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that  the  ooeta  as  of  such  proof  could  not  be  allowed  on  tax- 
ation {a) . 

It  seems  reasonable^  however^  that  the  costs  of  the  party 
prepared  with  proof  of  the  document,  although  it  be  not 
actually  proved,  for  such  a  reason  as  in  the  case  just  mentioned, 
IE  within  the  present  provision ;  for  the  difficulty  which  for- 
merly arose  in  such  a  case,  viz.,  that  the  Judge  could  not 
certify  that  the  document  had  been  proved  to  his  satisfaction 
(which  was  the  certificate  then  required),  when  it  had  not 
been  proved  at  all,  no  longer  exists,  no  such  certificate  being 
now  required ;  and  when  the  Statute  says,  costs  of  proving 
the  document,  it  surely  means  costs  of  being  prepared  to  prove 
it;  for  it  is  in  preparing  to  prove  it  that  the  costs  are  incurred; 
and  the  actual  proof,  when  the  witness  is  there,  costs  nothing. 

Under  the  former  practice.  Lord  Cranworth  (then  Mr. 
Baron  Rolfe)  refused  to  certify  that  letters  were  proved  to  his 
satisfaction,  where,  although  proved,  they  were  not  receivable 
in  evidence,  not  having  been  written  by  the  authority  of  the 
party  against  whom  they  were  sought  to  be  used :  the  learned 
Judge  remarking,  that  a  plaintiff  might  harass  a  defendant 
with  all  sorts  of  things,  if  he  could  get  costs,  because  the 
defendant  would  not  admit  the  handwriting  of  papers,  which 
are  not  receivable  in  evidence  in  the  cause  (6).  If  this  view 
be  correct,  it  follows  that  under  the  new  practice,  the  Judge 
should  in  such  a  case  be  asked  to  certify  that  the  refusal  to 
admit  was  reasonable;  for  if  he  do  not  give  that  certificate, 
the  question  whether  the  document  was  admissible  or  not 
must  be  raised  before  and  decided  by  the  Master.  We  may 
observe,  that  to  hold  that  a  document  which  is  not  admissible 
in  evidence,  even  when  proved,  is  not  within  the  provision, 
will  lead  to  the  inconvenience  just  adverted  to,  that  the  question 
of  its  admissibility  in  evidence  will  often  have  to  be  raised  before 
and  decided  by  the  Master,  on  the  taxation  of  costs.  On  the 
other  hand,  to  hold  that  it  is  within  the  provision,  will  iii  many 
cases  entidl  on  the  party  called  on  to  admit,  the  necessity  of 

(a)  JVMffkMiT.  ^»A0r,18L.  J.  (N.  (h)  PMlHps  ▼.  Sarrit,   1  Car.  A 

S.),  Q.  B.  105 ;  andaeeDoe  d.  Peiers      M.  492. 
V.  Feters,  1  C.  &  Kir.  279. 
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making  inquiries  as  to  the  genuineness  of  documents^  in  order 
to  know  whether  to  admit  them  or  not;  although  he  is  satis- 
fied that  such  inquiries  are  idle,  because  the  document  cannot 
be  evidence.  The  question  is  one  which  will  probably  come 
before  the  Courts  for  decision. 

The  party  neglecting  or  refusing  to  make  the  admission  is 
liable  to  the  costs  of  proof  on  a  trial,  although  the  verdict  be 
set  aside,  and  although,  before  the  second  trial,  the  admission 
is  made  (a). 

The  costs  to  be  paid  under  this  provision,  by  a  party  neglect- 
ing or  refusing  to  make  the  admission,  are  not  interlocntoiy 
costs,  and  cannot  be  taxed  before  the  general  taxation  of  the 
costs  of  the  cause  (£). 

It  may  be  observed,  that  there  is  no  direction  as  to  the 
time  for  calling  for  the  admission.  The  previous  rule  (c)  had 
the  words,  "  a  reasonable  time  before  trial."  Now,  however, 
if  the  application  was  not  made  a  reasonable  time  before  the 
trial,  it  would  be  a  ground  for  the  Judge  certifying  that  the 
refusal  to  admit  was  reasonable.  If,  however,  the  refusal  to 
admit  was  not  put  on  the  ground  of  the  want  of  time,  the 
Judge  would  probably  not  give  a  certificate  on  that  ground  (</). 


Sect.  2.  Commission  to  examine  Witnesses, 

The  Statute  13  Geo.  III.  c.  68,  s.  44,  empowered  the  Courts 
at  Westminster,  in  any  suit  in  which  the  cause  of  action  arose 
in  India,  to  issue  a  writ  in  the  nature  of  a  mandamfus,  or  com- 
mission to  the  Chief  Justice  and  Judges  of  the  Supreme  Court 
of  Judicature,  or  the  Judges  of  the  Mayor's  Court  at  Madras, 
Bombay,  or  Bencoolen,  for  the  examination  of  witnesses,  and 
such  examination  being  duly  returned,  became  evidence  in 
the  action.  The  Statute  1  Will.  IV,  c.  22,  s.  1,  extended 
these  provisions  to  the  colonies  and  other  dominions  abroad, 

(a)  'Lewis  y.  HowelU  6  A.  &  E.  769 ;  S.),  Q.  B.  824. 

6  L.  J.  (N.  S.),  K.  B.  182.  (c)  HU.  T.  4  Wffl.  IV.  r.  20. 

(&)  Boe  d,  Davies  v.  Ikmes,  12  A.  (d)  See  Tm»y.  BUUngtley,  2  C.  H. 

&  B.  21;   4  P.  &  D.  41;   9  L.  J.  (N.  k  B.  246. 
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and  to  the  Judges  of  the  several  Courts  therein,  and  to  all 
actions  dependiit^  at  Westminster,  wheresoever  the  cause  of 
action  arose.  And  section  3  enacts  that  the  costs  of  every  writ 
or  commission  issued  under  the  authority  of  the  13  Greo.  III. 
c.  63,  or  of  the  power  given  by  this  Act,  in  any  action  of  law 
depending  in  either  of  the  Courts  at  Westminster,  and  of  the 
proceedings  thereon,  shall  be  in  the  discretion  of  the  Court 
issuing  the  same. 

The  1  Will.  IV.  c.  22,  s.  4,  further  empowers  the  Courts  at 
Westminster,  and  the  Judges  thereof,  in  every  action  depend- 
ing therein,  upon  the  application  of  any  of  the  parties  to  such 
suit,  to  order  the  examination  on  oath,  upon  interrogatories, 
or  otherwise,  before  the  Master  or  prothonotary  of  the  Court, 
or  other  persons  named  in  the  order,  of  witnesses  within  the 
jurisdiction  of  the  Court,  or  to  order  a  commission  to  issue 
for  the  examination  of  witnesses  on  oath,  at  any  place  or  places 
out  of  such  jurisdiction,  by  interrogatories  or  otherwise. 

And  section  9  enacts :  "  That  the  costs  of  every  rule  or 
order  to  be  made  for  the  examination  of  witnesses  under  any 
commission  or  otherwise  by  virtue  of  this  Act,  and  of  the  pro- 
ceedings thereupon,  shall  (except  in  the  case  thereinbefore 
provided  for)  be  costs  in  the  cause,  unless  otherwise  directed 
either  by  the  Judge  making  such  rule  or  order,  or  by  the 
Judge  before  whom  the  cause  may  be  tried,  or  by  the 
Court." 

The  Courts  give  the  same  discretion  to  the  Master  in  taxing 
the  costs  of  a  commission  under  this  Statute,  as  in  taxing  any 
other  costs.  They  will  not  interfere,  therefore,  as  to  the  costs 
of  an  attorney  going  abroad,  to  attend  a  commission  for  the 
examination  of  a  witness,  the  Master  having  exercised  his 
discretion  on  the  subject  (a).  But  where  the  Master,  having 
allowed  a  large  sum  for  costs  incurred  in  the  execution  of  a 
commission  for  the  examination  of  witnesses  in  India,  without 
exercising  any  discretion  as  to  the  propriety  of  the  particular 
charges,  the  Court  directed  him  to  review  his  taxation  {b). 

The  opposite  party  cannot  avail  himself  of  any  irregularity 

(a)  Comet  y.  Demp9ey,  1  BowL  N.  S.  422. 

(b)  Stewart  v.  Steele,  4  C.  B.  Bep.  400. 
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in  the  oommission,  so  as  to  avoid  the  pajrment  of  ooets  in 
respect  of  it,  where  he  has  assented  to  the  commission  by 
attending  to  cross-examine  witnesses  upon  it,  and  allowed  evi- 
dence taken  nnder  it  to  be  read  on  the  trial  (a). 

If  the  interrogatories  are  not  given  in  evidence,  the  costs 
of  them  wiU  p.ot  be  allowed  {b). 


Sect.  8.  Inspection  of  Documents, 

The  costs  of  inspection  of  documents  under  the  Statute  14 
&  15  Vict.  c.  99,  s.  6,  must,  it  seems,  be  borne  by  the  party 
seeking  the  inspection  (c) ;  but  the  costs  of  obtaining  the  order 
for  inspection  are,  it  is  apprehended,  costs  in  the  cause.  The 
order  for  inspection  is  a  proceeding  in  the  cause,  and  therefore 
the  coats  of  it  are  properly  costs  in  the  cause ;  but  where  wit- 
nesses are  brought  to  inspect,  they  are  thereby  only  qualifying 
themselves  to  give  evidence;  and  the  expense  incurred  by 
qualifying  a  witness  to  give  evidence  is  not  in  general  an 
expense  which  can  be  allowed  in  costs  (df).  Therefore  the 
above  rule  will  apply  to  all  cases  of  inspection  of  documents, 
whether  the  order  be  made  imder  the  above  statute,  or  by 
virtue  of  the  jurisdiction  which  the  Court  previously  exercised, 
to  order  inspection  in  the  case  of  alleged  forgeries  and  other 
similar  instances. 


CHAPTER  XXXIX. 

COSTS  OF  SPECIAL  JURIES  AND   OF   VIEWS. 

Sect.  1.   Costs  of  fecial  Juries. 
Sect.  2.    Costs  of  Views. 

Sect.  1.  Costs  of  Special  Juries, 

The  Statute  6  Geo.  IV.  c.  50,  s.  84,  enacts :  ''  That  the  person 
or  party  who  shall  apply  for  a  special  jury,  shall  pay  the  fees 

(a)  JIawkHU  V.  Baldm^i,  20  L.  J.  (c)  SUl  v.  Philp,  7  Exch.  Rep.  232; 

(N.  S.),  Q.  B.  198 ;  2  L.  M.  &  P.  250.  21  L.  J.  (N.  S.),  Exch.  82. 

(6)   Curliit^  V.  Bobertson,  2D.  &  L.  (d)  SeepoH,  Taxation  of  Cotti. 
807 ;  18  L.  J.  (N.  S.),  C.  P.  169. 


Costs  of  Special  Juries.  865 

of  striking  such  jury^  and  all  the  expenses  occasioned  by  the 
trial  of  the  cause  by  the  same^  and  shall  not  have  any  Airther 
or  other  allowance  for  the  same^  upon  taxation  of  costs,  than 
such  person  or  party  would  be  entitled  unto  in  case  the  cause 
had  been  tried  by  a  common  jury,  unless  the  Judge  before 
whom  the  cause  is  tried  shall,  immediately  after  the  verdict, 
certify  under  his  hand,  upon  the  back  of  the  record,  that  the 
same  was  a  cause  proper  to  be  tried  by  a  special  jury  "  (a). 

Although,  by  the  Common  Law  Procedure  Act,  1 852,  spe- 
cial juries,  for  the  trial  of  causes  in  any  other  county  than 
London  and  Middlesex,  are  no  longer  struck,  and  other  modes 
provided  for  the  trial  of  causes  by  special  juries  (b),  the 
above  statute  of  6  Geo.  lY .  is  still  in  force  with  respect  to  all 
the  expenses  occasioned  by  the  trial  of  the  cause  by  a  special 
jury. 

It  is  to  be  observed,  however,  that  the  Common  Law  Pro- 
cedure Act,  1852, provides  "that  the  Court  or  a  Judge  may  at 
any  time  order  that  a  cause  shall  be  tried  by  a  special  jury, 
upon  such  terms  as  they  or  he  shall  think  fit/' 

Under  the  former  practice,  in  the  absence  of  a  certificate, 
the  party  who  moved  for  the  special  jury  was  obliged  to  pay 
the  costs ;  and  therefore,  where  the  defendant  obtained  the 
special  jury,  and  the  plaintiff  recovered  a  verdict,  the  latter 
was  not  liable  to  the  costs,  although  he  summoned  the  jury,  in 
consequence  of  the  defendant  delaying  to  do  so  (c) ;  but  he 

(a)  By  the  3  Geo.  II.  c.  26,  the  fees  different,  and  the  ohher  costs  and  ez- 

for  striking  a  special  JTiry  were  pay-  penses  are  allowed.    By  the  Statute 

able  by  the  party  applying  for  it,  bat  6  Qeo.  IT.  (as  well  as  by  the  24  Geo. 

the  expenses  of  the  trial  abided  the  II.)  no  special  juror  is  to  be  allowed 

event  of  the  salt.    This  was  remedied  **  more  than  sach  sum  of  money  as  the 

by  the  24  Creo.  II.  c.  18,  but  under  Judge  who  tries  the  issue  shall  think 

that  Statute,  the  language  of  which,  in  just  and  reasonable,  and  which  shall 

this  respect,  is  the  same  as  the  present  not  exceed  the  sum  of  one  pound  one 

Statute,  the  practice  was  to  allow  the  shilling,  except  in  cases  wherein  a  view 

party  obtaining  a  certificate,  only  the  is  directed,  and  shall  have  been  had  by 

costs  actually  paid  to  the  jury,  and  the  such  juror."  The  fee  now  paid  to  each 

Court  refiised  to  interfere  with  that  special  juror  is  always  11, 1«. 

usage,  although  the  words  of  the  Sta-  (b)  15  A.  16  Vict,  c  76,  ss.  108— 

tote   bore    a    different    construction.  115. 

Cmtum  ▼.  Durham,  2  Chitty's  Bep.  (c)  WiUon  ▼.  Butler,  2  M.  &  R. 

154.    The  practice,  howeyer,  is  now  78. 
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was  entitled  to  recover  his  costs  incurred  in  consequence  of 
the  defendant's  application  for  a  special  jury,  for  no  certificate 
was  necessary  to  entitle  the  party  who  did  not  obtain  the  jury 
to  the  costs  incurred  by  him  (a).  Formerly^  if  a  defendant 
obtained  a  rule  for  a  special  jury,  and  the  jury  was  struck,  and 
the  defendant  took  no  further  step,  the  plaintiff  could  not  dis- 
regard the  rule  for  a  special  jury,  and  go  on  and  try  his  cause 
by  a  common  jury,  for  if  he  did  so  the  verdict  would  have  been 
set  aside,  the  Statute  6  Geo.  lY.  c.  50,  s.  30,  requiring  that 
when  the  special  jury  was  once  struck^  the  cause  should  be 
tried  by  that  jury  (b).  The  Common  Law  Procedure  Act, 
s.  112,  seems,  however,  to  have  altered  this,  and  to  allow  the 
trial  of  the  cause  by  a  common  jury,  if  the  party  who  obtained 
the  special  jury  does  not  take  the  proper  steps  to  have  the  jurors 
summoned.  It  therefore  seems,  that  if  either  party  has  taken 
steps  to  obtain  a  special  jury,  and  afterwards  chooses  to  aban- 
don his  intention  to  try  by  such  jury,  he  may  do  so,  and  the 
other  party  has  no  right  to  proceed,  as  heretofore,  to  incur 
the  costs  of  summoning  a  special  jury  upon  his  adversary's 
notice ;  but  if  he  desires  a  special  jury,  he  should  take  the 
proper  steps  himself;  and  this  is  a  very  important  point  to  be 
attended  to  (c) . 

The  party  who  has  given  notice  of  trial  by  a  special  jury 
can  only  avail  himself  of  the  Judge's  certificate  provided  he 


(a)  Seo  J<mea  y,  Tobin,  4  Bing. 
N.  C.  128 ;  5  Scott,  440;  6 DowL 251, 

s.a 

(b)  See  SoH  v.  Meddawcroft,  4  M.  & 
Sel.  467 ;  JZ^tf  7.  ITaZZ,  1 D.  &  L.  93 ; 
6  Scott,  K.  B.  706. 

(o)  In  a  yery  important  case,  tried 
at  the  Gloooestersliire  Summer  Assizes, 
1853,  and  in  which  it  was  'considered 
essential  for  the  defendimts  to  have 
a  special  jnrj,  the  plaintiff's  attor- 
ney  gave  the  defendants'  attorney 
notice  of  trial  by  a  special  jury,  but 
made  the  mistake  of  giving  the  other 
notice  to  the  under-sheriff  of  the  city  of 
Gloucester,  instead  of  the  under-sheriff 


of  the  county  of  Qloucester.  It  hap- 
pened in  that  case  that  the  defendants 
had  given  the  proper  notice  of  thdr 
intention  to  try  by  a  spodal  jury,  both 
to  the  plaintiff  and  the  proper  under- 
sheriff,  and  so  no  difficulty  occurred; 
but  it  is  obvious  that  if,  in  consequence 
of  no  notice  being  given  for  any  special 
jury,  no  special  jury  is  summoned,  the 
defendant,  by  relying  on  the  plaintiiTs 
notice,  might  find  himself  obliged  to 
try  by  a  common  jury.  It  is  to  be 
hoped  that  no  attorney  would  design- 
edly put  his  client's  adversary  in  this 
podtion,  but  the  possibility  of  its  hap- 
pening requires  to  be  guarded  against. 
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sacceeds  in  the  cause^  and  is  entitled  to  the  general  costs  of 
the  canse  {a) .  The  cases^  therefore^  which  have  been  discussed 
in  a  former  part  of  this  work^  with  reference  to  that  sub- 
ject^ are  applicable  in  deciding  this  point  {b) .  A  recent  case 
in  the  Court  of  Exchequer^  with  reference  to  the  costs  of  a 
special  jury^  illustrates  the  general  rule.  A  declaration  in 
trespass  contained  five  counts^  to  all  of  which  the  defendant 
pleaded  not  guilty  and  not  possessed.  A  rule  for  a  special 
jury  was  obtained  by  the  plaintiff  (under  the  former  practice), 
but  before  the  trial  the  defendant  amended  his  pleas,  and  suf- 
fered judgment  by  default  as  to  two  counts  of  the  declaration. 
At  the  trial  the  plaintiff  had  a  verdict  upon  the  plea  of  not 
guilty,  and  the  defendant  upon  the  plea  of  not  possessed.  The 
damages  upon  the  counts  on  which  judgment  passed  by  de- 
fault were  assessed  at  forty  shillings.  The  Judge  certified  for 
a  special  jury,  and  the  Master  allowed  the  costs  of  it.  The 
Court,  however,  made  absolute  a  rule  for  reviewing  the  taxa- 
tion, because,  as  the  defendant  obtained  the  verdict  on  the  plea 
of  not  possessed,  the  plaintiff  lost  the  cause,  and  therefore  the 
certificate  was  of  no  avail;  and  although  the  plaintiff  ob- 
tained 40s,  damages  on  the  judgment  by  default,  that  could 
not  carry  the  costs  of  the  special  jury,  for  if  that  had  been  the 
only  matter  in  the  cause,  there  could  have  been  no  special 
jury,  the  Statute  not  providing  for  one  in  a  mere  case  of  judg- 
ment by  default  {c). 

In  an  action  for  a  libel,  imputing  that  the  plaintiffs  were 
insolvent,  and  also  reflecting  on  them  in  their  business  of  dis- 
pensers of  medicines,  the  defendant  pleaded  two  pleas  of  justifi- 
cation, the  one  as  to  the  insolvency,  and  the  other  as  to  the  cha- 
racter of  the  medicines,  and  the  plaintiff  obtained  a  verdict  with 


(a)  In  a  caae  decided  under  the  re- 
pcfded  pleading  rules,  HiL  T.  4  Will 
IV.,  and  no  longer  applicable  as  regardii 
the  particular  question  there  raised, 
Mr.  Jostioe  Coleridge  threw  out  an 
opinion  that  a  pliuntiff  might  be  enti- 
tled to  the  costs  of  a  special  jury,  al- 
though deprived  of  all  the  costs  of  the 
cause  in  consequence  of  the  Judge  cer* 


tifying,  under  the  7th  Rule,  that  it 
was  not  intended  to  establish  distuict 
matters  of  complaint  on  the  several 
counts  in  the  declaration.  JDewar  v. 
Swabey,  11  A.  &  £.  919. 
(6)  See  ante,  Chapter  III.,  sect.  2, 

p.  86. 

(c)  Walters  v,  HowelU,  8   Exch. 
Rep.  284;  22  L.  J.  (N.  S.},  Exch.  96. 
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damages  on  the  one  plea,  and  the  defendant  obtained  aTerdict 
on  the  issue  as  to  the  other  plea  of  justification.  The  cause  was 
tried  by  a  special  jury,  moved  for  by  the  defendant^  and  although 
the  Judge  granted  a  certificate^  it  was  held  that  the  defendant 
was  not  entitled  to  have  the  costs  of  the  special  juiy  included 
in  the  taxed  costs  of  the  issue  found  for  him  (a).  It  is  quite 
clear  that  he  was  not  entitled^  because  the  plaintiff  had  suc- 
ceeded in  the  cause  \  on  the  other  hand^  it  is  equally  dear  that 
if  the  plaintiff  had  procured  the  special  jury  he  would  have 
been  entitled  to  the  costs  of  it  (6) . 

The  costs  of  a  special  jury  cannot  be  apportioned^  but  most 
be  allowed  in  fiill  to  the  plaintiff  or  defendant.  When  the 
plaintiff,  who  obtained  the  special  jury,  succeeded  at  the  trial 
on  a  single  issue,  which  entitled  him  to  nominal  damages,  but 
not  to  the  general  costs  of  the  cause,  (the  damages  being 
under  40f .  and  there  being  no  certificate,)  and  the  Master  hav- 
ing allowed  the  defendant  all  his  costs  connected  with  the  spe- 
cial jury,  on  the  ground  that  he  succeeded  on  all  the  issues 
which  rendered  a  special  jury  proper;  it  was  sought  to  set 
aside  the  taxation,  on  the  ground  {yder  alia)  that  the  defend- 
ant being  only  entitled  to  the  costs  of  the  issues  on  which  he 
succeeded,  could  not  be  entitled  to  the  whole  of  his  costs  of  the 
special  jury,  they  being,  as  alleged,  applicable  as  well  to  the 
issue  on  which  the  plaintiff  succeeded,  as  to  those  on  which 
the  defendant  succeeded;  but  the  Court  refused  to  interfere (c). 
And  this  seems  to  be  the  correct  course  where  it  is  plain  that  if 
the  issue  on  which  the  plaintiff  succeeded  had  been  the  only  issue 
in  the  cause,  a  special  jury  never  would  have  been  thought  of. 

In  a  case  which  was  not  gone  into,  the  Judge  would  not 
certify  that  it  was  a  fit  cause  to  be  tried  by  a  special  jury, 
merely  because  the  declaration  was  for  penalties  to  a  very 
large  amoimt,  and  because  persons  of  considerable  rank  were 
called  upon  their  subpcsnaa  {d).    And  where  a  case  turned 

(a)  Morriton  ▼.  Earmer,  6  Soott»  (e)  FatakerUy  y.  Bogenom,  1   L. 

410.  M.  A  P.  747. 

(h)  It  u  neoenary  to  sUte  this,  as  {d)  Orme  t.  Crockford,  1  C.  &  P. 

the  marginal  note  of  the  case  upon  637. 
hiB  point  11  inoorroct. 
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solely  on  a  question  of  law^  and  there  was  no  fact  in  dispute 
between  the  parties,  a  certificate  was  refused  (a). 

The  power  to  grant  a  certificate  does  not  extend  to  a  case 
where  the  record  has  been  withdrawn,  and  where,  consequent- 
ly, there  is  no  verdict  [b)  ;  nor  did  it  extend  to  cases  where 
the  plaintiff  was  nonsuited  {c) ;  but  by  Stat.  3  &  4  Will.  IV. 
c.  42,  s.  35,  the  provision  of  the  6  Geo.  IV.  c.  50,  and  every- 
tlling  therein  contained,  is  made  applicable  ^'  to  cases  in  which 
the  plaintiff  shall  be  nonsuited,  as  well  as  to  cases  in  which  a 
verdict  shall  pass  against  him.'' 

Where  in  an  action  of  replevin,  which  was  made  a  special 
jury  cause  by  the  plaintiff,  the  defendant  at  the  Assizes  with- 
drew his  avowries  on  application  to  the  Judge,  and  an  order 
was  made  that  he  should  '^  pay  all  costs,''  it  was  held  that  this 
did  not  include  the  costs  of  the  special  jury,  although  the  case 
was  one  in  which  the  Judge  would  have  certified  if  it  had  gone 
on,  for  the  words  ''  all  costs"  meant  all  costs  regularly  due  in 
the  course  of  the  cause,  and  not  the  costs  of  the  special 
jnry{d).  So,  also,  where  an  indictment,  removed  into  the 
Queen's  Bench  by  the  defendant,  and  made  a  special  jury 
cause  by  the  prosecutor,  came  on  to  be  tried,  and  was  imme- 
diately referred,  and  the  order  of  reference  stated,  that  if  the 
arbitrator  should  be  of  opinion  that  the  defendant  was  guilty; 
and  the  prosecutor  entitled  to  costs,  the  defendant  agreed  to 
pay  the  costs,  and  the  arbitrator  did  so  find,  it  was  held  that 
the  prosecutor  could  not  recover  the  costs  of  the  special  jury, 
the  Judge  not  having  certified,  and  the  order  of  reference  not 
expressly  giving  the  power  of  doing  so  to  the  arbitrator  (e). 

But,  on  the  other  hand,  a  special  jury  cause,  of  which  the 
venue  was  in  Middlesex,  not  having  come  on  for  trial  at  the 
sittings  for  which  it  was  set  down,  the  parties  signed  a  consent 
that  the  record  should  be  altered  by  changing  the  venue  to 
Lfondon,  and  consented  thereby  to  all  necessary  alterations 
consequent  on  such  change  of  venue  being  made  in  the  record, 

(a)  Weymg  ▼.  Qreemoood,  2  C.  &  P.  (c)  Wood  v.  Orimwood,  10  B.  &  C. 
483.  689. 

(b)  ClemetOs  ▼.  George,  11  Moore,  (d)  Bell  y.  Tainihorp,  2  Dowl.  518. 
510.  («)  Rex  V.  Monie,  8  B.  &  Adol.  237. 
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and  that  jury  process  should  be  issued^  &c.^  ajs  if  the  cause  had 
been  regularly  set  down  for  the  sittings  in  London,  and  that 
the  rule  for  a  special  jury  should  be  amended  by  directing  it  to 
the  sheriffs  of  London,  and  a  special  jury  should  be  thereupon 
summoned  by  the  sheriffs  of  London,  and  that  all  the  costs  of 
and  occasioned  by  that  arrangement  should  be  costs  in  the 
cause  and  abide  the  event.  The  cause  came  on  for  trial  at  the 
sittings  in  London,  and  was  then  referred  to  an  arbitrator, 
who  decided  it  in  favour  of  the  defendant.  It  was  held  that, 
under  the  above  agreement,  the  defendant  was  entitled  to  the 
costs  of  the  special  jury  summoned  by  him  in  London,  as  costs 
in  the  cause,  without  any  certificate  for  a  special  jury  (a). 

It  is  to  be  observed  that  the  power  to  certify  applies  to 
criminal  cases  (£). 

A  difference  of  opinion  appears  to  prevail  as  to  the  time 
within  which  the  certificate  must  be  obtained. 

The  Court  of  Exchequer  has  determined  that,  as  the  words 
of  the  Stat.  3  &  4  Vict.  c.  24,  are  similar,  and  the  certificate 
under  that  Statute  being  spoken  of  as  to  be  given  ''  immedi- 
ately "  after  the  trial,  the  Statute  6  Geo.  IV.  c.  50,  s.  34, 
ought  to  receive  a  similar  construction ;  and  the  Courts  having 
held  that  the  words  in  the  Statute  of  Victoria,  that  the  Judge 
shall  certify  immediately,  may  be  construed  to  mean  within  a 
reasonable  time  (c),  a  similar  latitude  must  be  given  to  the 
corresponding  words  respecting  a  certificate  for  a  special 
jury  (rf).  The  Court  of  Queen^s  Bench,  however,  in  a  subse- 
quent case,  but  without  referring  to  the  decision  in  the  Ex- 
chequer, put  a  different  construction  on  the  6  Geo.  IV.  c,  50, 
and  held,  that  where  a  Judge,  immediately  after  the  verdict, 
verbally  granted  the  application  for  a  certificate,  but,  being 
engaged  at  the  time  in  another  cause,  omitted  to  sign  the  form 
of  the  certificate  prepared  for  him,  his  doing  so  afterwards,  in 
the  interval  between  the  first  and  second  attendance  for  taxa- 
tion of  the  costs,  was  too  late,  because  the  Statute  made  use  of 

(a)  Geeves  v.  Gorton,  16  M.  &  W.  (c)  See  amis,  p.  120  et  m^. 

186.  (d)  Christie  v.  Siehardson,  10  M. 

(6)  Meg,  v.  The  Inhabitante  <^  Pern-  &,  W.  688. 
hridffe,  3  Q.  B.  901. 
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tlie  word  *' immediately/'    and  the  verbal  acceding  of  the 
Judge  to  the  request  was  insufficient  (a) . 

An  arbitrator  to  whom  a  cause  is  referred  with  aU  the 
powers  of  a  Judge  at  nisi  priua,  cannot  give  a  certificate  for 
the  costs  of  a  special  jury,  after  he  has  made  and  published  his 
award,  without  providing  for  them,  as  he  must  make  his  award 
once  for  all  {b). 


Sect.  2.  Costs  of  a  View. 

The  expense  of  a  view  is  paid  in  the  first  place  by  the  party 
who  applies  for  it,  for  he  must  make  the  deposit  with  the 
Sheriff  out  of  which  the  expense  is  paid  (c) ;  but  the  costs 
of  a  view  are  ultimately  costs  in  the  cause,  like  the  costs  of 
any  other  proceeding  in  a  cause. 


CHAPTER  XL. 

COSTS   OF  THS   DAT. 

If  a  plaintiff,  after  giving  notice  of  trial  or  inquiry,  does  not 
proceed  to  trial,  or  countermand  his  notice  in  due  time ;  or 
if,  afi«r  entering  the  cause,  he  withdraws  the  record,  the 
defendant  is  generally  entitled  to  the  costs  of  the  day,  which 
are  such  of  the  costs  incurred  by  him  in  preparing  to  try  the 
cause,  according  to  the  notice,  as  are  thrown  away  and  must  be 
incurred  over  again  for  the  purpose  of  a  trial  at  a  ftiture  time. 
The  defendant  is  entitled  to  these  costs  by  the  uniform  practice 
of  the  Courts.  A  rule  as  far  back  as  Michaelmas  Term,  1654, 
provides  for  them,  unless  the  plaintiff  "  show  cause  to  be  al- 

(0)  Grace  r.  Clinch,  4  Q.  B.  606.  (h)  QecvM  ▼.  Gorton,  15  M.  &  W. 

See^  however,  Jonet  v.  Williams,  18  186. 

M.  A  W.  4S0;  14  L.  J.  Bep.  (N.  S.),  (<?)   See  the  Practioe  Ruki,  HiL  T. 

Exch.  76.  1868,  r.  48,  49;  and  pott.  Appendix, 
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lowed  in  the  Court  in  excuse  of  such  costs  /^  and  now^  by  the 
Common  Law  Procedure  Act,  1852,  *'  a  rule  for  costs  of  the 
day  for  not  proceeding  to  trial  pursuant  to  notice,  or  not 
countermanding  in  sufficient  time,  may  be  drawn  up  on  affi- 
davit without  motion ''  [a) ;  and  the  Practice  Rules  of  Hilary 
Term,  1853,  provide  that  '^  the  costs  of  the  day  for  not  pro- 
ceeding to  trial  or  to  execute  a  writ  of  inquiry  may  be  obtamed 
by  a  side-bar  rule,  on  the  usual  affidavit  {b). 

If,  while  demurrers  are  pending  to  certain  of  the  defenduif  s 
pleas,  the  plaintiff  gives  notice  of  trial  of  the  issues  of  fact, 
but  does  not  proceed  to  trial,  the  defendant  is  entitled  to 
costs  of  the  day  (c) . 

The  rule  for  costs  of  the  day  for  not  proceeding  to  trial  may 
be  drawn  up,  although  the  plaintiff  has  subsequently  tried  his 
cause,  got  a  verdict,  and  taxed  his  costs  {d). 

And  if  a  defendant  who  has  given  notice  of  trial  by  proviso 
does  not  proceed,  he  is  liable  to  the  costs  of  the  day  (e) .  If  both 
the  plaintiff  and  defendant  give  notice  of  trial,  and  neither  of 
them  countermand  the  notice,  nor  proceed  to  trials  it  has 
been  held  that  each  party  is  entitled  to  costs  fix>m  the 
other  (/). 

Where  issue  in  fact  is  joined  on  a  writ  of  error  coram  nobis, 
and  notice  of  trial  is  given  by  the  plaintiff  in  error^  and  he 
does  not  proceed  to  trial,  the  defendant  in  error  is  entitled  to 
the  costs  of  the  day  (g). 

Although  the  cause  is  struck  out  of  the  list  in  consequence 
of  no  one  appearing,  neither  party  expecting  it  to  be  called  on 


(a)  16  k  16  Tict.  c  76,  a.  99. 

(ft)  Reg.  Gen.  HU.  T.  r.  89.  The 
rule  cannot  be  drawn  up  with  a  stay 
of  proceedings,  Eager  v.  CuthUl,  3 
M.  &  W.  60 ;  6  Dowl.  126 ;  Gf4bh»  v. 
ChUt,  7  Dowl.  826 ;  or  with  the  condi- 
tion that  the  costs  of  the  day  shall  be 
paid  before  proceeding  to  trial.  Shore- 
diehe  v.  Oilbard,  8  DowL  296.  The 
affidavit  need  not  state  that  costs  hare 
been  actnaUy  incorred.  Powell  r. 
Jamee,  12  M.  &  W.  100. 

(c)  MiiUon    V.    ariffiths,    1    Dowl. 


(N.  8.)  769. 

{i)  £edU  y.  Lueock,  2  Cr.  A  U. 
837 ;  4  Tyr.  281. 

(e)  WUkifuo*  ▼.  Poole,  »  Str.  797; 
The  King  y.  Pippett,  1  T.  ^  696. 

(/)  Beading  y.  OraJUm,  Fjractical 
Reg.  406 ;  O^dd's  Practice,  9th  edit, 
p.  769 ;  2  Sannd.  336  (4),  citing  Sel- 
Ion's  Practice ;  and  see  Blow  y .  Wyatii 
4  M.  &  W.  407 ;  7  DowL  86,  8,  C. 

(jf)  OrevUle  v.  S^ardutgt  8  D.  &  L. 
886;  8,  C,  nom,  Cfremlle  y.  Chap- 
man, 15  L.  J.  (N.  S.),  Q.  B.  41. 
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so  Boon^  the  defendant  is  entitled  to  the  costs  of  the  day  (a) ; 
but  where^  under  the  former  practice  respecting  special  juries^ 
the  defendant  had  obtained  a  special  juiy^  but^  no  special  jurors 
being  in  attendance^  the  cause  was  struck  out,  and  the  plaintiff 
applied  for  costs  of  the  day,  it  was  held  that  to  entitle  him  he 
should  at  all  events  have  appeared  when  the  cause  was  called 
on  for  trial  {b). 

If  the  plaintiff  was  ready  and  willing  to  try,  and  it  was  the 
defendant's  own  fault  that  the  cause  was  not  tried,  the  Court 
will  not  order  the  plaintiff  to  pay  the  costs.  Where,  therefore, 
the  plaintiff  having  entered  his  cause  for  trial  on  the  first  day 
of  the  assizes,  and  before  it  was  reached  in  its  order,  called  the 
principal  witness,  who  was  derk  to  the  defendant,  an  attorney, 
upon  his  subpoena,  and  upon  his  not  appearing  withdrew  the 
record,  but  afterwards  applied  to  re-enter  it,  but  the  defendant 
having  delivered  a  ne  recipiatur  and  objecting,  the  Judge  held 
that  the  cause  could  not  be  re-entered,  although  the  plaintiff 
was  willing  it  should  stand  at  the  bottom  of  the  list ;  it  was 
held  that  the  defendant  was  not  entitled  to  the  costs  of  the 
day  (c) . 

So,  also,  where  the  Judge  discharged  the  jury  in  consequence 
of  the  defendants  withholding  their  consent  to  an  amendment 
of  the  record,  rendered  necessary  from  its  being  defective,  in 
not  containing  a  similiter  to  one  of  the  plaintiff's  replications 
or  any  award  of  the  venire,  it  was  held  that  the  defendants 
were  not  entitled  to  the  costs  of  the  day  (d). 

Where  the  plaintiff  applied,  after  the  cause  was  entered,  to 
amend  a  fatal  variance  in  the  declaration,  and  the  Judge 
ordered  that  the  record  be  withdrawn  and  the  plaintiff  should 
have  leave  to  amend,  and  nothing  was  said  in  the  order  as  to 
costs,  it  was  held  that  the  plaintiff  was  liable  to  the  costs  of 
the  day  (e) .  So,  where  the  plaintiffs,  having  joined  too  many 
defendants,  applied  for  and  obtained  an  order  at  the  assize 

(a)  AUoH  y.  Bearcroft,  4  D.  &  L.  ((2)  Sleeman  v.  Copper  Mine  Com' 

'327.  pony,  17  L.  J.,  Q.  B.  113. 

(h)  Newton  y.  ChapUn,  7  C.  B.  774.  («)  Skinner   y.   The  London   and 

(c)  Pope  y.  Fleming,  19  L.  J.,  Exch.      JBriffkton  BaUway  Company,  19  L.  J., 

Ezch.  162. 
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town  to  strike  out  the  names  of  some  of  them  ^pon  payment 
of  costs,  the  remaining  defendants  having  liberty  to  plead  de 
novo,  the  defendants  whose  names  remained  were  entitled  to 
the  costs  of  the  day,  the  other  defendants  being  allowed  their 
entire  costs  of  the  cause  (a) . 

A  proposal  by  the  defendant  to  refer,  made  after  the  oom- 
mission  day,  will  not  excuse  the  plaintiff  from  liability  to 
these  costs  {b). 

A  pauper  plaintiff  is  liable  to  these  costs  (r). 

Another  mode  in  which  the  Courts  exercise  their  general 
power  over  the  costs  of  a  cause  is,  by  making  the  paymoit  of 
costs  a  condition  for  the  postponement  of  the  trial.  It  veiy 
frequently  happens  that  a  defendant  finds  after  the  cause  is 
Altered  that  he  cannot  safely  proceed  to  trial,  on  the  ground 
of  the  absence  of  a  material  witness  or  document,  or  from 
some  other  cause,  and  applies  to  the  Court  for  a  postponem&it 
of  the  trial.  The  Court,  if  satisfied  of  the  bona  fides  of  die 
application,  will  grant  it;  but  almost  invariably  on  the  pay- 
ment of  the  costs  of  the  day  by  the  applicant ;  and  in  such  a 
case,  the  costs  must  be  paid  forthwith  {ct) , 

The  party  entitled  to  the  costs  of  the  day,  and  who  has 
obtained  a  rule  for  them,  has  no  right,  on  obtaining  the  Mas- 
ter's allocatur,  to  apply  for  a  rule  for  payment  of  the  costs ;  for 
when  the  Master  has  made  his  allocatur  for  a  certain  sum,  the 
rule  becomes  a  rule  of  Court  for  the  payment  of  that  particular 
sum(c). 

It  has  been  doubted,  however,  whether  such  a  rule  is  within 
the  meaning  of  the  Stat.  1  &  2  Vict.  c.  110,  s.  18,  whidi  gives 
to  rules  of  Court  for  the  payment  of  costs  the  force  of  judg- 
ments(  /),  so  as  to  entitle  the  party  to  issue  execution  for  the 
amount  {g) ;  but  the  practice  is  to  issue  sudi  execution. 

(a)  Jachion  v.  Kmm^  4  Q.  B.  209.  nom,  Hob9(m  t.  Paierstm,  2  DowL  (K. 

(5)  JEaton  v.  Skuchhurgh,  2  Dowl.  S,)  129 ;  Wright  v.  Bnrrougk*,  2  D.  & 

624.  L.  94. 

(c)  See  ante,  p.  260.  (/)  See  post.  Chapter  on  the  Be- 

(<Q   Waller  v.  Joy,  4  D.  &  L.  33a  covery  of  Costs, 

(tf)  ffodson  y.  I>aiter9on,  4  M.  &  (^}  Wright  v.  Burroughs,  twpra. 

G.  388;  6  Scott,  N.  R.  76;  S,  C, 


Costs  when  the  Cause  is  made  a  Remanet,  875 


CHAPTER  XLI. 

COSTS   WHEN    THE   CAUSE   IS   MADE  A   REMANET. 

If  the  cause  be  made  a  remanet,  neither  party  is  entitled  to 
apply  for  the  costs  of  the  abortive  attempt  to  proceed  to  trials 
-whether  the  case  was  made  a  remanet  &om  the  pressure  of 
business,  or  by  the  consent  of  both  parties  (a).  The  general 
rule  is,  that  those  costs  abide  the  event,  and  that  the  party 
who  succeeds  ultimately,  is  entitled  to  the  costs  occasioned  by 
the  cause  having  been  made  a  remanet  [b) ;  and  where  a  new 
trial  is  granted  on  payment  of  costs,  those  costs  do  not  include 
the  costs  of  a  previous  remanet ;  for  those  costs  abide  the 
event,  and  therefore  cannot  be  allowed  until  the  termination 
of  the  suit  (c). 

After  a  verdict  for  a  defendant,  a  rule  was  made  absolute 
for  a  new  trial,  and  the  costs  of  the  former  trial  were  ordered 
to  abide  the  event  of  such  new  trial.  The  record  was  carried 
down  to  the  Spring  Assizes  following,  when  it  was  made  a 
remanet.  It  was  tried  a  second  time  at  the  Summer  Assizes, 
when  a  verdict  was  again  found  for  the  defendant.  The  Court 
afterwards  ordered  that  that  verdict  should  be  set  aside  and  a 
new  trial  had,  upon  payment  of  the  costs  of  the  last  trial,  and 
that  the  costs  of  the  first  trial  should  abide  the  event  of  such 
new  trial.  Upon  the  third  trial  a  verdict  was  found  for  the 
plaintiff:  and  it  was  held  that  the  plaintiff  was  entitled  to  the 
costs  occasioned  by  the  cause  having  been  made  a  remanet 
at  the  assizes  next  following  the  term  when  the  first  rule  for  a 
new  trial  was  made  absolute,  on  the  ground,  that  as  the  rule 
made  by  the  Court  after  the  second  trial  did  not  provide  in 

{a)  Waters  v.  Weatherhy,  3  DowL  Cur,  in  Sadler   v.   JEvana,  4    Burr. 

828;  Brett  v.  Stone,  1  Dowl.  k  L.  1990. 

140 ;  Blow  V.  Wyatt,  4  M.  &  W.  407 ;  (c)  Bentley  v.  Cwrver,  2  C.  B.  Rep. 

7  Dowl.  86,  S,  C.  817 ;  15  L.  J.,  C.  P.  173,  ovenruUng 

(ft)  Per  Lord  Tewterden,  C.  J.,  Oih-  Bohinson  v.  Day,  6  B.  &  Ad.  814;  2 

hint  ▼.  PUlUpt,  8  6.  &  C.  438 ;  |N^  N.  &  M.  670. 
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expreas  tenns  for  the  costs  of  the  remanet,  they  ought  to  be 
considered  as  costs  in  the  cause,  and  the  plaintiff,  having  ulti- 
mately succeeded,  was  entitled  to  be  allowed  them  (a) . 

In  an  action  of  trespass,  there  were  four  pleas  on  the  record 
when  the  parties  first  went  down  to  trial,  and  the  cause  was 
then  made  a  remanet.  Afterwards,  the  defendants  applied  for 
and  obtained  leave  to  substitute  a  new  plea  for  one  of  the  four 
originally  pleaded,  which  was  allowed  on  payment  of  the  costs 
of  and  occasioned  by  the  amendment.  The  cause  went  down 
to  the  next  assizes,  when  a  verdict  was  found  for  the  plaiotiff 
on  all  the  issues  raised  by  the  pleas  which  were  on  the  record 
at  the  first  assizes,  but  he  failed  on  the  issue  raised  by  the 
added  plea.  The  Master,  on  taxation,  allowed  to  the  defend- 
ants the  general  costs  of  the  cause,  but  he  allowed  the  plaintiff 
the  costs  of  the  remanet.  It  was  contended,  that  as  the  de- 
fendants had  eventually  succeeded  in  the  action,  and  the  post- 
ponement of  the  trial  was  without  any  fault  on  their  part,  they 
were  entitled  to  the  costs  of  the  abortive  attempt  at  trial ;  and 
that  the  plaintiff,  to  entitle  himself  to  the  costs  occasioned  by 
the  remanet,  ought  to  have  stipulated  for  them  at  the  time  of 
the  amendment.  The  Court  of  Exchequer,  however,  after 
consideration,  and  expressing  some  doubt,  held  that  the  Master 
was  right,  upon  the  principle  that  the  plaintiff  would  have  suc- 
ceeded on  all  the  issues  which  were  upon  the  record  at  the 
first  assizes ;  he  underwent  the  delay  of  the  postponement  firom 
those  assizes ;  and  that  as  part  of  the  costs  of  those  issues,  he 
ought  to  have  the  costs  of  the  delay,  and  consequently  of  the 
remanet  (A). 

It  is  difficult  to  see  in  this  case  why,  in  taxing  the  costs, 
there  should  have  been  any  reference  to  the  amendment,  the 
costs  of  which  were  paid  at  the  time.  The  fact  that  the  plain- 
tiff took  the  amended  record  down  to  trial,  shows  that  be 
would  have  taken  it  down  on  the  first  occasion,  if  the  plea  had 
been  then  in  its  ultimate  form.  If  so,  neither  the  proceeding 
to  trial  nor  the  remanet  was  in  the  least  degree  affected  by 
the  state  of  the  record;  and  the  argument,  that  if  it  had 

(a)  Oibhifu  v.  PhUHps,  8  B.  A  C.  (*)   UaUer  v.  Blackhek,  16  M.  A 

437.  W.  715  i  4  Dowl.  &  L.  4. 
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80  happened  that  the  cause  was  not  made  a  remanet,  the 
plaintifif  would  have  succeeded^  appears  beside  the  question. 
If  the  plaintiff  could  have  the  costs  of  the  remanet  at 
all^  it  could  only  be  that  they  were  costs  of  the  amendment^ 
and  if  so^  they  were  not  costs  of  the  issues  found  for  him ;  but 
there  seems  no  ground  for  holding  them  to  be  even  costs  of 
the  amendment. 

When  a  cause  goes  down  to  trial  and  goes  off  upon  any 
occasion  without  the  faulty  contrivance^  or  management  of  the 
parties^  and  is  afterwards  brought  down  again  to  trials  the 
costs  of  such  former  abortive  going  down  to  trial  are  taxed 
and  allowed  to  the  party  finally  prevailing^  in  the  same  manner 
as  if  the  cause  had  gone  off  on  a  remanet  (a) . 

When  the  jury,  having  delivered  a  verdict  for  the  plaintiff, 
with  no  damages,  were  sent  back,  and  afterwards  one  of  the 
jury  absconded,  and  the  plaintiff  refusing  to  take  a  verdict 
from  the  eleven,  although  the  defendant  was  willing,  a  new 
trial  was  had,  and  the  plaintiff  obtained  a  verdict,  it  was  held 
that  he  was  entitled  to  the  costs  of  both  trials  (b). 

It  has  been  decided  that  when  the  Judge  of  his  own  autho- 
rity discharges  the  jury  from  giving  a  verdict,  on  the  ground 
of  their  not  being  able  to  agree,  the  party  ultimately  successful 
is  not  entitled  to  the  costs  of  the  first  trial,  but  that  the 
case  follows  the  practice  on  the  withdrawal  of  a  juror  (c). 
.  The  correctness  of  these  decisions  may,  however,  be  well 
doubted ;  for  after  the  discharge  of  the  jury  in  such  a  case,  the 
effect  is,  that  the  cause  is  a  remanet ;  if  after  the  jury  has  been 
discharged,  there  be  time  remaining  to  try  the  cause,  there 
seems  no  objection  to  impannelling  another  jury,  and  trying  it ; 
and  if  this  be  not  done  only  because  there  is  not  time,  the 
cause  is  strictly  a  remanet. 

Where  a  cause  having  been  set  down  for  trial  in  Middlesex, 
the  defendant  obtained  a  ruls  to  change  the  venue  on  payment 
of  the  costs  incurred,  and  thereupon  the  plaintiff  withdrew  the 

(a)  Per  Cur.,  B.  R.,   Burchall  v.  (c)  See  awte,  p.  290;  Seely  v.  Pew- 
BaUamy,  5  Burr.  2694.  ert,  3  Dowl.  872;    Waite  v.  Spurgin, 

(b)  Sarrison  t.  Bennett,  1  Dowl.  4  Ibid.  575. 
627. 
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record^  but  the  defendant  not  having  paid  the  costs,  he  again 
set  down  the  cause,  and  tried  it,  and  obtained  a  verdict;  it 
was  held  that  the  costs  incurred  in  the  preparation  for  the 
abortive  attempt  to  try,  were  not  costs  in  the  cause,  and  that 
the  plaintifif  consequently  was  not  entitled  to  them  (a). 


CHAPTER  XLII. 

COSTS  WHERX  A  NBW  TRIAL  IS  OKANTED. 

Having  in  the  last  six  chapters  considered  the  subject  of  cer- 
tain interlocutory  proceedings  in  an  action,  previously  to  or 
independent  of  the  verdict,  with  reference  to  costs,  we  now 
proceed  to  consider  the  right  and  liability  to  costs  where  there 
are  proceedings  after  verdict ;  as  where  a  new  trial  is  granted, 
or  the  judgment  is  arrested,  or  the  like,  or  there  are  proceed- 
ings in  error,  or  the  action  is  revived  by  scire  facias,  or  by 
writ  of  revivor. 

When  a  new  trial  is  granted,  the  costs  of  the  former  trial  are 
of  course  thrown  away,  that  is,  they  have  been  incurred  to  no 
purpose ;  and  as  the  granting  a  new  trial  is  in  a  certain  sense 
a  matter  of  favour,  the  Court  has  the  power  of  saying  they  will 
not  deprive  the  successful  party  of  his  verdict,  except  on  con- 
dition of  his  opponent  paying  his  costs  of  the  nugatory  trial, 
&c.     This  power  is  in  some  cases  exercised,  and  in  some  not 

Upon  the  granting  of  a  new  trial,  the  question  with  respect 
to  the  costs  of  the  former  trial  rests  solely  in  the  discretion  of 
the  Court ;  and  they  will  grant  or  refuse  them  according  to 
the  circumstances  of  the  case  (&)•  It  is  not  meant  by  this, 
however,  that  the  Courts  have  no  rules  by  which  they  are  in 
general  guided  in  disposing  of  the  question  of  costs  :  there  are 
such  rules,  or  rather  there  is  a  practice  on  the  subject,  though 
not  inflexible. 

By  the  Practice  Rules  of  Hilary  Term,  1858  (r,  54),  ''  if  a 
new  trial  be  granted  without  any  mention  of  costs  in  the  rule, 

(a)  Pm^A  t.  Kerr,  8  BowL  218.  (i)  Hnllock  on  Corts,  2nd  edit.  p.  887. 
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the  costs  of  the  first  trial  shall  not  be  allowed  to  the  success- 
fdl  party^  though  he  succeed  on  the  second^^(a). 

^here^  therefore^  a  new  trial  is  granted^  and  nothing  is  said 
about  the  costs  of  the  first  trials  they  fall  to  the  ground  as  a 
matter  of  course  (b). 

So>  also^  if  after  the  granting  of  a  new  trials  the  rule  for  which 
is  silent  as  to  costs^  the  defendant  who  obtained  the  rule 
withdraws  his  pleas^  and  suffers  judgment  by  default^  the 
Court  has  no  power  to  allow  the  costs  of  the  first  trial  (c). 
So^  also^  if  the  plaintiff^  after  obtaining  a  verdict^  discontinues 
after  a  new  trial  has  been  granted^  the  defendant^ is  not  en- 
titled to  costs  {d) ;  and  the  rule  applies  to  cases  where  a  cause 
having  been  referred  to  arbitration^  the  award  is  set  aside^  and 
the  cause  tried  again  (e). 

But  it  has  been  held  that  the  rule  does  not  apply  where  the 
new  trial  is  granted  on  a  particular  issue^  leaving  a  verdict  on 
others  to  standi  but  only  applies  to  the  case  of  a  new  trial  upon 
the  whole  record, — meaning  where  the  verdict  may  be  the  other 
way  on  the  second  trial.  In  the  case  of  several  issues,  and  the 
new  trial  being  granted  on  one  of  them,  the  party  who  suc- 
ceeded on  those  issues  which  are  not  affected  by  the  new  thai 
is  entitled  to  his  costs  of  those  issues,  whatever  may  be  the 
result  of  the  second  trial  (/). 

The  cases  in  which  the  Courts  will  generally  grant  a  new 
trial  without  payment  of  the  costs  of  the  first  trial,  or  rather 
without  mention  of  them  in  the  rule  (which  is  now  the  same 
thing),  are  where  the  verdict  is  i^ainst  law  or  the  opinion  and 
direction  of  the  Judge  (g) ;  in  other  words,  where  it  is  a  per- 
verse verdict  (A) — where  the  plaintiff  submits  to  a  nonsuit  out 

(a)  This  is  merely  a  renewal  of  the  415. 

former  rule,  Hil.  T.,  2  Will.  IV«,r.  64.  (c)  Peaooek  ▼.  Harris,  5  A.  A  E. 

Aooordiiig  to  the  previoos  practice  of  449 ;  1  N.  &  P,  240,  8,  C. 

the  Courts  of  Common  Pleas  and  £x-  (d)  OrayY.  Cox,  5  B.  A^  C.  468. 

dieqner,  hut  not  of  the  Queen's  Bench,  (e)  Wood  v.  Dumean,  6  M.  &  W.. 

a  party  who  succeeded  in  both  trials  87 ;  7  Dowl.  344,  8,  C. 

was  entitled  to  the  costs  of  the  first,  (f)  Bower  v.Sill,  2  Scott^  585 ;  8 

though  the  costs  were  not  mentioned  Dowl.  188,  8.  C, 

in  the  rule.    See  Loader  r,  Thomas,  (ff)  Hullock,  2nd  edit  p.  887. 

1  C.  &  J.  54.  (A)  There  is  often  a  misappr^en- 

(h)  Xmclsrry  r,  Colvin,  2  DowL  «od  as  to  what  is  mdmt  by  tha  term 
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of  deference  and  respect  to  the  opinion  of  the  Judge,  wliidi 
nonsuit  is  afterwards  set  aside  as  contrary  to  law^  and  whoc 
the  Judge  has  misdirected  the  jory  (a). 

The  Courts  will  also  grant  a  new  trial  without  payment  of 
costs  where  the  verdict  has  been  obtained  by  fraud  or  an 
unfair  manoeuyre  at  the  trial,  contrary  to  equity  and  good  con- 
science, and  without  a  trial  of  the  real  question  (b) ;  as  where 
the  party  for  whom  the  verdict  was  given  has  suppressed  eri- 
deuce  in  his  possession,  and  which  the  opposite  party  reason- 
ably expected  to  be  produced  (c).  So,  where  a  material  wit- 
ness for  the  defendant  concealed  himself  in  the  plaintiff's  hoiue 
to  avoid  being  served  with  a  subpoena,  by  which  means  the 
plaintiff  obtained  a  verdict  {d).  In  such  a  case,  however,  the 
party  ought  to  apply  to  the  Judge  to  put  off  the  trial  or  to 
withdraw  the  record  (e) ;  and  where  the  plaintiff  took  advan- 
tage of  an  oversight  in  the  form  of  the  defendant's  pleadings,  in 
consequence  of  which  he  obtained  a  verdict,  the  Court  not  only 
granted  a  new  trial  without  payment  of  costs  by  the  defendant, 
but  compelled  the  plaintiff  to  pay  them  (/) .  Such  a  precedent 
would  not,  however,  be  acted  on  now,  the  defendant  having 
ample  means  of  amending  his  pleadings  before  or  at  the  trial 

So,  in  some  cases,  where  there  is  an  irregularity  or  nuscar- 
riage  in  the  case,  through  the  fault  or  mistake  of  a  stranger,  a 
new  trial  will  be  granted  without  payment  of  costs,  as  where 
there  was  an  error  in  the  jury  panel  annexed  to  the  venire  (jf)* 

"perrene  verdict ;"  it  is  apprehend-  If  the  Jndge  leave  the  qoeitiQii  to 

ed  that  where  no  material  question  them,  when  he  onght  to  have  diredw 

of  tud  turns  oat  to  be  capable  of  dis-  them  in  point  of  law  to  find  a  reidki 

pnte,  and,  conseqaently,  the  Judge  one  way  or  the  other,  it  is  misdirectioO' 
directs  the  jury  in  point  of  law  to  find  (a)  HnUock,  2nd  edit.  p.  888. 

a  particular  verdict,  but  they  find  a  (h)  Ibid.  p.  389. 

different  one,  the  verdict  is  perverse;  (e)  Andenon  v.  Oeorge,  1  Boxt.8(2. 

but  if  the  Judge  leaves  the  evidence  (^  Moni^pnton  v.  RamdU,  Bull  N. 

for  the  consideration  of  the  jury,  with,  P.  828. 

no  matter  how  strong,  an  intimation  («)  Turquand  v.  D€Mo$on,  1  C.  M. 

of  his  own  opinion  upon  it,  and  they  k  R.  709. 

find  a  verdict  different  from  that  which  (/)  Dovmoii  v.  TTkMkead,  HnlkKk 

the  Judge  thinks  the  right  one,  it  is  on  Costs^  2nd  edit.  89L 
apprehended  the  verdict  is   not  per-  (^)  Brown  v.  Jokmton,  BnU.  N.  P* 

verse,  however  clearly  it  may  be  what  824 ;    Sbmum  v.    BeamnnU,  WiB« 

is  called  a  verdict  against  evidence.  Rep.  488. 
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It  is  to  be  observed^  that  where  the  new  trial  is  granted 
^tliout  mention  of  costs^  as  neither  party  is  entitled  to  the 
costs  of  the  first  trials  so^  also^  neither  party  is  entitled  to  the 
costs  of  the  role  for  the  new  trial  (a) .  And  where  the  defendant, 
having  obtained  a  rule  absolute  for  a  new  trials  subsequently 
informed  the  plaintiff  that  he  should  not  avail  himself  of  it,  it 
was  held,  that  although  the  plaintiff  was  entitled  to  his  costs  of 
the  first  trial,  and  the/70«/ea  was  delivered  to  him  (the  defend- 
ant^ by  abandoning  his  rule,  being  in  the  same  situation  as  if 
there  was  no  rule  at  all),  the  Court  refused  to  allow  either  party 
the  costs  of  the  rule  for  a  new  trial,  or  of  the  rule  for  giving 
the  postea  and  costs  to  the  plaintiff  (6). 

The  effect  of  a  plaintiff  discontinuing,  after  a  rule  for  a  new 
trial,  has  been  already  considered  {c) . 

In  general,  if  a  new  trial  be  granted  on  the  ground  of  ex- 
cessive damages,  or  because  the  first  verdict  is  without  or 
against  evidence,  or  upon  a  new  ground  not  opened  at  the  first 
trial,  the  condition  of  paying  the  costs  of  the  former  trial  is 
made  part  of  the  rule  (d) .  So,  also,  where  it  is  granted  on  the 
ground  of  surprise  {e).  And  there  is  no  difference  between 
interpleader  issues  and  other  actions,  as  regards  the  terms  upon 
which  new  trials  will  be  granted  when  the  verdict  is  against 
the  evidence  (/). 

After  a  verdict  for  the  plaintiff,  the  defendant  obtained  a 
new  trial,  on  the  ground  of  the  verdict  being  against  evidence. 
The  defendant  having  at  the  same  time  also  moved  in  arrest 
of  judgment,  upon  which  no  opinion  was  given,  the  question  of 
costs  was  reserved.  The  plaintiff  succeeded  at  the  second 
trial,  and  the  defendant  obtained  a  rule  nisi  for  another  trial, 


(a)  See  Eeeles  y.  Harper,  14  M.  k 
W.  248. 

(i)  Dtf  Rutxen  ▼.  Lloffd,  5  A.  &  E. 
466;  2N.  &P.  213. 

(e)  See  atOe,  p.  266. 

(<0  HuEock,  2iid  edit.  p.  887. 

(«)  See  Qreatwood  ▼.  Simt,  2  Chit. 
269;  Bland  ▼.  Warren,  6  Dowl.  21. 

(/)  James  v.  WhUbread,  20  L.  J. 
N.  S.),  C.  P.  217 ;  2  L.  M.  &  P.  407. 


The  Beoond  report  of  the  Common 
Law  Commifirion  ooxitains  a  recommen- 
dation that,  except  in  very  special 
cases,  which  may  he  left  to  the  dis- 
cretion of  the  Com^  on  a  new  trial 
heing  granted,  on  the  gromid  that  the 
verdict  was  against  the  evidence,  the 
payment  of  costs  should  not  he  made  a 
condition  precedent. 
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or  to  arrest  judgment.  The  rule  was  discharged^  and  the 
Court  made  it  part  of  the  rule^  discharging  that  rule^  that  the 
defendant  should  pay  the  costs  of  the  first  trial,  because  the 
refusal  of  the  Court  to  arrest  the  judgment  after  the  second 
trial  had  the  same  effect  as  if  it  had  been  pronounced  after  the 
first  trial,  and  therefore  the  new  trial  must  be  considered  as 
having  been  granted  on  the  ground  of  a  verdict  against  evi- 
dence, and  consequently  on  payment  of  costs  (a). 

If  the  rule  for  a  new  trial  be  granted  upon  the  payment  of 
costs,  they  should  be  forthwith  paid  (the  rule  being  con- 
ditional), or  if  not  paid  in  a  reasonable  time,  the  opposite 
party  may  move  the  Court  to  discharge  the  rule,  and  that 
he  may  be  at  liberty  to  enter  up  judgment  and  take  out  exe- 
cution {b). 

And  if  a  new  trial  be  granted  to  a  defendant  on  payment  of 
costs,  the  plaintiff  should  not  carry  the  cause  down  to  a  second 
trial  until  those  costs  have  been  paid ;  for  if  he  should  do  so 
and  fail  on  the  second  trial,  he  would  have  no  remedy  for  the 
costs  of  the  former  (c).  And  even  if  he  should  again  obtain  a 
verdict,  he  cannot  afterwards  enforce  the  payment  of  the  costs 
of  the  former  trial  by  attachment,  although  it  seems  that,  in 
the  latter  case,  those  costs  would  be  recoverable  with  the  other 
costs  of  the  cause  {d) . 

The  Court  of  Queen's  Bench  will  not,  it  seems,  on  granting 
a  new  trial  on  payment  of  costs,  direct  the  costs  to  be  paid  on 
or  before  a  particular  day  [e) .  The  Courts,  however,  on  grant- 
ing a  defendant  a  new  trial  on  the  ground  of  surprise  or  the 
like,  will  frequently  make  it  part  of  the  rule  that  the  debt  and 
costs  be  brought  into  Court  within  a  given  period. 

Where  a  rule  for  a  new  trial  has  been  obtained  on  payment 


{a)  Hunter  r.  Ctddtoell,  10  Q.  6.  party  wbo  obtained  the  new  triil  to 

Rep.  88.  pay  the  costs  of  it,  Sallgf  ▼.  Ja^sJ^ 

(ft)  Hollock  on  God»,2ndedit.p.  400;  2  D.  &  L.  250. 
Championy.  OriJUhs^lVawl  (N.  S.)  (c)  HoUock,  2nd  edit  pp.  40^  40t 

819.  If^insuchacasefthecostsaiepaid  (^  Ibid.,  citing  Doe  d,  D^^' 

after  the  rale  fbr  discharging  the  rale  Saddon,  B.  R.,  M.  T.,  25  Geo.  IH. 
for  a  new  trial,  the  Conrt  will  discharge  (e)  SlandY.  Warren,  2N.&P.97; 

the  rule  for  judgment^  bat  compel  the  6  Dowl.  28,  S,  C» 
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of  costs^  there  is  a  broad  distmction  between  costs  of  the  trial 
and  costs  of  the  cause. 

The  costs  of  the  pleadings^  for  instance^  are  never  allowed, 
nor  in  general  the  costs  of  preparing  the  briefe.  In  some 
cases,  however,  where  there  is  an  alteration  in  the  briefs,  the 
costs  may  be  allowed :  but  these  should  form  exceptions  to  the 
general  rule,  and  the  necessity  for  the  alterations  should  be 
made  out  to  the  satisfaction  of  the  Master  (a) . 

Full  counsels  fees  are  allowed,  and  of  course  the  expenses 
of  witnesses,  &c. ;  but  it  seems  that  the  costs  of  notices  to 
produce  documents,  and  of  admissions  under  them,  ought  not 
to  be  allowed,  but  should  remain  as  costs  in  the  cause  (b) .  Of 
course,  however,  only  so  much  of  the  charges  in  respect  of 
them  as  have  not  to  be  incurred  over  again. 

^here  a  new  trial  is  granted  on  payment  of  costs,  the  costs 
occasioned  by  the  cause  being  made  a  remanet  are  not  in- 
duded  (c).  In  one  case,  after  a  verdict  for  a  defendant,  the 
Court  made  a  rule  absolute  for  a  new  trial,  and  ordered  that 
the  costs  of  the  former  trial  should  abide  the  event  of  such  new 
triaL  The  record  was  carried  down  to  the  Spring  Assizes  fol- 
lowing, when  it  was  made  a  remanet.  It  was  tried  a  second 
time  at  the  Summer  Assizes,  when  a  verdict  was  again  found 
for  the  defendant.  The  Court  afterwards  ordered  that  that 
verdict  should  be  set  aside,  and  a  new  trial  had  between  the 
parties  upon  payment  of  the  costs  of  the  last  trial,  and  that 
the  costs  of  the  first  trial  should  abide  the  event  of  such  new 
trial.  Upon  the  third  trial  a  verdict  was  found  for  the  plain- 
tiff. It  was  held  that  the  plaintiff  was  entitled  to  the  costs 
occasioned  by  the  cause  having  been  made  a  remanet  at  the 
Assizes  next  following  the  term  when  the  first  rule  was  made 
absolute  for  a  new  trial  on  the  ground,  that  as  the  rule  made 
by  the  Court  after  the  second  trial  did  not  provide  in  express 
terms  for  the  costs  of  the  remanet y  they  ought  to  be  considered 
as  costs  in  the  cause  (d). 

(a)  Lord  r,  Wardle,  6  Dowl.  174.         &  Adol.  814;  see  also  Oibhint  ▼.  PMl^ 

(b)  Id.  Upt,  8  B.  <Sc  C.  487. 

{e)  Beniley  v.  Carver,  2  C.  B.  Rep.  (d)  Gibbifu  ▼.  PhUlips,  Ibid. 

817,  orerroHng  SMnson  t.  Day,  6  B. 
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In  some  cases  the  Courts^  on  granting  a  new  trial,  have  di- 
rected that  the  costs  shall  abide  the  event  of  the  trial.  As 
where  the  jury  drew  lots,  and  it  happened  that  their  verdict, 
decided  in  that  manner,  was  in  accordance  with  the  evidence, 
and  the  opinion  of  the  Judge  (a).  So,  also,  where  the  role  is 
granted  on  the  ground  that  the  former  verdict  was  obtained 
by  fraud  or  perjured  evidence  {b).  In  those  cases  the  resuk 
of  the  second  trial  would  depend  upon  whether  fraud  had  been 
practised  or  perjured  witnesses  brought  forward  on  the  first 
trial.  If  such  was  not  the  case,  the  same  party  who  succeeded 
at  first  would  be  entitled  to  the  costs  of  both  trials ;  but  if  the 
allegation  proved  to  be  true,  it  is  right  he  should  not  reodve 
any  costs  {c). 

Where  the  costs  of  the  former  trial  are  directed  to  abide  the 
event  of  a  new  trial,  if  the  same  party  succeeds  on  the  new 
trial  he  has  the  costs  of  both  trials,  but  the  party  who  succeeds 
on  a  second  trial,  not  having  succeeded  on  the  first,  is  entitled 
to  the  costs  of  the  second  trial  only,  and  derives  Vio  benefit 
from  the  terms  of  the  condition  that  the  costs  of  the  former 
trial  shall  abide  the  event,  that  being  a  condition  in  favour  of 
the  party  against  whom  the  rule  for  a  new  trial  is  granted  {d). 
If,  therefore,  the  party  who  obtains  the  verdict  on  the  first 
trial  is  defeated  on  the  second,  neither  party  is  entitled  to 
the  costs  of  the  first  trial  (e).  Nor  to  the  costs  of  the  rule  for 
the  new  trial  (/). 

Where  a  plaintiff,  who  has  succeeded  on  the  first  trial,  ob- 
tains a  new  trial  on  the  ground  of  the  smallness  of  the  da- 
mages, the  costs  of  the  first  trial  being  directed  to  abide  the 
event,  and  on  the  second  trial  obtains  only  the  same  amount  as 


(a)  Hale  t.  Cave,  1  Str.  642.  In 
one  caae  where  the  jiuy  cut  lots,  the 
Conrt  granted  a  new  trial,  and  or- 
dered the  jnrymen  to  pay  the  ooeta 
on  both  ndes.  Pkillipe  v.  Fowler, 
Bames*  Rep.  441,  referred  to  in  Nor- 
man y.  BeamofU,  Willea,  p.  488. 

(b)  GillinghamY.Siuart  Bud  l^eon 
V.  WilUt,  dUA  in  Jameev,  WhUbread, 
20  L.  J.  (N.  S.),  C.  P.  220. 


(c)  See  ohflervationa  of  Jervi$,  C. 
J.,  in  Janee  y.  WhithreaA,  mtpra, 

(d)  Sherlock  Y.Samed,SB\iig.tl' 

(e)  AuHen  y.  GMe,  8  T.  B.  619; 
Cankam  y.  lUk,  2  C.  A;  J.  1^; 
Chapman  y.  Partridge,  2  New  Bep. 
882. 

(/)  Eeclee  y.  Harper,  14  M.  A  W. 
248. 
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on  the  former  trials  he  is  only  entitled  to  the  costs  of  the  last 
trials  neither  party  being  entitled  to  the  other  (a). 

And  where^  upon  the  defendant's  obtaining  a  rule  for  a  new 
trial  after  a  verdict  for  the  plaintiff^  the  costs  being  directed  to 
abide  the  event,  the  plaintiff  discontinued^  it  was  held  that  the 
defendant  was  not  entitled  to  the  costs  of  the  first  trial;  for 
tlie  discontinuance  of  the  suit  by  the  plaintiff  must  be  attended 
-with  the  same  consequences  as  to  costs  as  if  the  event  of  the 
suit  had  been  determined  by  the  verdict  of  a  jury.  Now  if 
the  defendant  upon  a  second  trial  had  obtained  a  verdict^  he 
-would  not  have  been  entitled  to  the  costs  of  the  first  trial,  and 
therefore  he  could  not  be  entitled  to  them  on  the  discontinu- 
ance (&). 

The  event  which  the  costs  are  ordered  to  abide  means  the 
ultimate  event  of  the  cause.  Where,  therefore,  the  plaintiff 
having  obtained  a  verdict  on  the  first  trial,  a  new  trial  was 
ordered,  the  costs  to  abide  the  event,  and  on  the  second 
trial  there  was  a  verdict  for  the  defendant,  which  was  also  set 
aside,  the  rule  on  that  occasion  being  silent  as  to  the  costs, 
and  on  the  third  trial  the  plaintiff  obtained  a  verdict,  it  was 
held  he  was  entitled  to  the  costs  of  the  first  trial  as  well  as  of 
the  last  {c). 

Where  the  result  of  a  second  trial  is  such  as  to  give  the 
successful  party  (imder  the  rules  already  stated)  the  costs  of 
both  trials,  no  difficulty  occurs,  for  he  is  of  course  entitled  to 
the  costs  of  the  cause  as  well  as  of  both  trials ;  but  where  the 
successful  party  is  only  entitled  to  the  costs  of  the  last  trial,  and 
the  general  costs  of  the  cause,  a  difficulty  occurs  sometimes  in 
separating  the  costs  of  the  first  trial.  The  successful  party 
is  in  such  case  entitled  to  such  of  the  costs  of  the  first  trial  as 
were  available  for  the  second,  for  they  may  be  considered  as 
costs  in  the  cause,  and  therefore  the  Master  may  allow  the 
costs  of  the  briefs  (if  no  fresh  briefs  are  prepared),  subpoenas 
(because  they  may  be  resealed),  and  copies  (because  they 
might  be  altered)  on  the  first  trial ;  but  not  the  fees  on  the 

(a)  Hmdionr.  Majoribanks,  1  Bing.      566. 
892.  (c)  MetOe  y.  Goddard,  6  B.  &  Aid. 

(h)  Howarth  ▼.  Samuel,  1 B.  Jb  Aid.       766. 

C  C 
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briefer  (Mr  the  consultation  feea^  or  the  ootis  of  serving  the 
subpoenas  for  the  first  trial  (a). 

But  the  Master  may  allow  counsel's  fees  on  the  seoond  trial 
with  reference  to  the  first ;  that  is  to  say^  that  where  smaller 
fees  have  been  paid  to  the  counsel  on  the  second  trial,  in  con- 
sequence of  their  having  received  fees  on  the  first  trial,  the 
Master  may  allow  more  than  was  actually  paid  on  the  second 
trial,  but  he  must  not  allow  more  than  the  fees  paid  on  the 
first  trial  (b). 

It  has  been  held,  that  where  a  Statute  gives  double  costs,  a 
party  who  has  succeeded  on  both  trials  and  is  entitled  to  the 
costs  of  both  is  entitled  to  double  costs  on  each  trial  (c).  In 
such  a  case,  therefore,  it  appears  that  he  would  now  be  enti- 
tled on  each  trial  to  the  full  costs  substituted  by  Stat.  5  &  6 
Vict.  c.  97,  for  double  costs  (rf). 

It  may  be  observed,  that  if  a  rule  niii  for  a  new  trial  be 
discharged  without  mention  of  costs,  the  party  who  succeeded 
on  the  trial  is  entitled  to  the  costs  of  showing  cause  against 
the  rale  as  costs  in  the  cause  (e). 

Where  a  new  writ  of  inquiry  is  granted,  it  stands,  it  seems, 
on  the  same  footing  as  a  new  trial.  Where,  therefore,  after 
judgment  by  default  and  writ  of  inquiry  executed,  the  Court 
upon  application  ordered  a  new  inquiry,  and  the  defendant  iu 
(M*der  to  save  the  expense  of  a  second  inquiry  paid  the  plain- 
ti£f  the  whole  of  his  demand,  it  was  held  that  the  defendant 
was  not  bound  to  pay  the  plaintiff  the  costs  of  the  inquiry, 
for  if  there  had  been  a  second  inquiry  the  plaintiff  would  not 
have  been  entitled  to  the  costs  of  the  first  inquiry  (/)• 

(a)  Lambert  v.  Lyddon,  4  D.  &  L.  («)  Eyre  y.  Thorpe,  6  BowL  768. 

400;  16  L.  J.,  Q.  B.  34.  (/)  Porter  v.  Cooper,  2  CM.  A  R. 

{h)  WiUn/i^eon  v.  Mcm^  2DowL65.  282;  3  Dowl.  G62,  8.  C;  4  L.  J.  (N. 

(o)  Loader  y.  Tkomae,  1  C.  &  J.  54.  S.),  Exch.  192. 
((Q  See  aiOe,  Chap.  XIII. 
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COSTS   WHBBE   A   TRIAL   DE    NOVO   IS   AWARD. 

Wherb  a  trial  de  novo  (hitherto  called  a  venire  de  novo)  is 
awarded^  the  party  who  is  successful  on  the  second  trial  is 
not  entitled  to  the  costs  of  the  first,  but  each  party  pays  his 
own  (a ) ;  and  there  are  no  costs  on  either  side  of  the  rule  for 
the  trial  de  novo  {p). 

There  is  this  material  difference  between  a  new  trial  and  the 
award  of  a  trial  de  novo :  on  the  former,  which  is  an  appli- 
cation to  the  discretion  of  the  Court,  terms  may  be  imposed ; 
but  not  in  the  latter,  which  is  ex  debiie  justituB  (c). 

It  may  be  observed  here,  that  wherever,  by  the  fault  or  defect 
of  finding  by  the  jury  on  the  first  trial,  the  parties  have  gone 
to  trial  a  second  time,  the  party  ultimately  successful  is  enti- 
tled only  to  the  costs  of  the  trial  in  which  he  succeeds,  the 
Courts  adopting  the  practice  on  a  venire  de  novo,  which  such 
cases  resemble  {d) ;  as,  where  the  jury  is  unable  to  agree,  the 
Judge  discharges  them  of  his  own  authority  (e)  ;  or  where  the 
verdict  is  insufficient  and  the  Court  cannot  give  any  judgment 
upon  it  (/). 


(a)  Iackh€trrow  v.  MasoTt,  6  T.  R. 
131. 

(b)  Sdwards  v.  Brown,  1  C.  &  J. 
354;  1  lyr.  281;  1  DowL  282,  8.  C. 

(c)  JSdwardt  y.  Brown,  twpra.  It 
may  be  observed,  that  even  if  error  lies 
upon  an  award  of  a  vewre  de  novo, 
withoat  proceeding  to  the  new  trial 
(which  is  doubtfol),  the  Court  of  Error 
has  no  power  to  award  costs  in  case 
of  affirmance,  a  defect  pointed  out  in 


the  second  Report  of  the  Common  Law 
Commission. 

(d)  Per  Lord  Ahinger,  Brown  v. 
Clarice,  12  M.  &  W.  29. 

(«)  Brown  v.  Clarke,  tupraj  Sedeif 
V.  Powers,  3  Dowl.  372. 

(/)  Worcetiershire  and  Stafford' 
shire  Canal  Company  y.  TVent  and 
Mersetf  Navigation  Company,  2  Marsh. 
476. 
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CHAPTER  XLIV. 

C08T8   CPON   A   REPLEADER. 

When  the  parties  join  iasue  upon  a  fact  which  is  totally  im- 
material, or  insuflScient  to  determine  the  right,  so  that  the 
Court,  after  trial  thereof,  cannot  know  for  whom  judgment 
ought  to  be  given,  they  regularly  award  a  repleader,  or  give 
judgment  quod  partes  replacitent;  unless  it  appears,  finom  the 
whole  of  the  record,  that  no  manner  of  pleading  the  matter 
can  avail,  and  then  a  repleader  would  be  nugatory.  If  a  re- 
pleader be  granted,  the  pleadings  must  begin  de  novo  at  that 
stage  of  them,  whether  it  be  the  declaration,  plea,  replication, 
&c.,  wherein  there  appears  to  have  been  the  first  defect  or 
deviation  from  the  regular  course.  No  costs  are  allowed  to 
either  party  upon  a  repleader,  because  both  parties  were  in 
fault  to  suffer  an  immaterial  or  insufficient  issue  to  be  joined, 
and  therefore  neither  of  them  can  have  any  claim  to  receive 
costs  from  the  other  (a). 

Thus  where,  in  an  action  of  assumpsit  against  an  adminis- 
tratrix, the  defendant  pleaded  that  she  herself  (instead  of  the 
intestate)  made  no  such  promise,  after  verdict  a  repleader  was 
awarded,  without  costs  on  eitlier  side  {b). 

So  where,  in  an  action  of  trover,  the  defendant  pleaded  non 
assumpsit,  and  issue  being  joined  thereon,  the  cause  was  tried, 
and  a  verdict  was  found  for  the  plaintiff;  but  this  issue  being 
immaterial,  the  judgment  was  arrested,  and  a  repleader 
awarded.  A  rule  to  replead  was  afterwards  given  by  the 
plaintiff,  and,  for  want  of  the  defendant's  repleading,  judg- 
ment was  signed  by  default,  and  a  writ  of  inquiry  executed. 
Upon  which  a  question  arose,  whether  the  prothonotaiy,  in 
taxing  costs  on  signing  the  final  judgment,  should  allow  the 
plaintiff  the  costs  of  the  immaterial  pleading  and  trial ;  and 
the  Court  directed  that  he  should  not  allow  such  costs,  because 

(a)  staple  v.  Ha^don,  SiOk.  579.  (h)  Anan^  2  Vent.  196. 
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there  liad  been  faults  on  both  sides  (a) :  the  trae  reason  is, 
that  the  costs  were  idly  incurred ;  they  were  not  necessary 
costs.  The  pleading  rules  make  no  difference  in  this  re- 
spect {b). 


CHAPTER  XLV. 

COSTS  WHERE  THE  JUDGMENT  IS  ARRESTED. 

■ 

Subject  to  the  provisions  contained  in  the  145th  section  of 
the  Common  Law  Procedure  Act,  which  will  be  hereinafter 
noticed,  the  general  rule  as  to  costs,  where  the  judgment  has 
been  arrested,  is  that  neither  party  recovers  them  from  the 
other ;  the  plaintiff  is  not  entitled  to  them,  because  he  has 
failed  in  the  action  (c),  and  the  defendant  is  not  entitled, 
because  the  case  is  not  within  any  Statute  giving  costs  to 
defendants  [d) .  But  the  application  of  this  general  rule  must 
be  understood  to  be  confined  to  cases  where  the  judgment  is 
arrested  as  to  the  whole  cause  of  action  contained  in  the 'de- 
claration, for  it  frequently  happens  that  the  judgment  is 
arrested  on  particular  counts  or  breaches,  in  which  case  there 
may  be  judgment  for  the  plaintiff  or  defendant  as  to  part  of 
the  causes  of  action  upon  demurrer  or  verdict ;  and  if  there 
be  on  the  record  a  judgment  in  favour  of  either  party,  whe- 
ther on  verdict,  demurrer,  or  otherwise,  within  the  meaning 
of  a  Statute  giving  costs,  the  arrest  of  judgment  (in  respect 
of  a  distinct  matter)  can  furnish  no  reason  why  the  party  in 
whose  favour  such  judgment  has  been  given  should  not  be 
entitled  to  costs  by  virtue  of  the  Statute  applicable  to  the  case ; 
and  accordingly  we  shall  see  that  in  such  cases  costs  are 
given. 

If  the  matter  were  res  Integra  it  might  be  open  to  argument 
whether,  where  judgment  is  arrested  as  to  the  whole  cause  of 

(a)  Noble   y.    Lancaster,   Bamesy  (o)  Hullock  on  Costa,  2nd  edit.  p. 
125.                                                            125. 

(b)  PWmmer  ▼.  Xm,  2  M.  &  W.  405.  (d)  Qilb.  C.  P.  272. 
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action^  the  plaintiff  is  not  nonsuited  witbin  the  meaning  of  the 
Statute  4  Jac.  I.  c.  8^  and  if  this  were  so,  the  defendant  would, 
under  that  statute,  be  entitled  to  some  costs,  although  not  to 
any  costs  between  declaration  and  judgment,  (there  being 
another  ground  on  which  he  could  not  have  those,)  but  autho- 
rity as  well  as  the  uniform  practice  negatives  this  argument^ 
and  therefore  it  maybe  taken  that,  for  the  reason  before  given, 
where  the  judgment  is  arrested  simpliciter^  neither  party  is 
entitled  to  the  costs  of  the  action  (a). 

The  general  application  of  the  rule,  as  to  costs  on  arrest 
of  judgment,  has  been  broken  in  upon  by  the  Common  Law 
Procedure  Act,  1852,  which  enacts,  that  ''upon  an  arrest 
of  judgment,  or  judgment  non  obstante  veredicto,  the  Court 
shall  adjudge  to  the  party  against  whom  such  judgment  is 
given,  the  costs  occasioned  by  the  trial  of  any  issues  of  fact, 
arising  out  of  the  pleading  for  defect  of  which  such  judgment 
is  given,  upon  which  such  party  shall  have  succeeded ;  and 
such  costs  shall  be  set  off  against  any  money  or  costs  adjudged 
to  the  opposite  party,  and  execution  may  issue  for  the  balance, 
if  any  ^^  (i) .  What  particular  costs  are  included  in  and  given 
by  the  notice  imder  the  terms  ''  the  costs  occasioned  by  the 
trial  of  any  issues  of  fact'^  may  be  doubtful ;  it  is  presumed 
it  cannot  include  the  costs  of  the  defective  pleading  and  the 
pleadings  arising  out  of  it,  and  that  the  costs  must  be  strictly 
taxed  as  costs  of  issues,  and  therefore  that  this  enactment  will 
not  affect  the  main  point  decided  in  the  case  of  Elderton  v. 
Emmens  (c)  to  be  now  mentioned. 

In  that  case  the  question  arose  whether,  where  judgment 
was  arrested  as  to  part  of  the  cause  of  action  and  the 
defendant  succeeded  on  issues  of  fact  as  to  the  rest,  the 
defendant  was  entitled  to  the  general  costs  of  the  cause 
or  merely  to  the  costs  of  issues  found  for  him.  The  facts 
of  the  case  were  as  follow  : — The  declaration  was  in  assump- 
sit, and  contained  four  counts;  the  defendant  pleaded  non 
assumpsit  to  the  whole  declaration,  and  also  special  pleas  to 

(a)  Cameron  y.   Eeifnolds,   Cowp.  (c)  4  0.  B.  Rep.  498;  17  L.  J.(N. 

407.  S.),  C.  P.  277. 

(6)  16  &  16  Vict,  c.  76,  8.  145. 
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each  of  the  counts ;  the  verdict  was  for  the  plaintiff  on  all  the 
issues  except  on  non  assumpsit  to  the  firsts  thirds  and  fourth 
counts^  on  which  it  was  for  the  defendant ;  on  the  second  counts 
judgment  was  arrested.    The  Master^  on  taxation^  allowed 
no  costs  to  either  party  on  the  issues  joined  \  on  the  second 
count,  he  allowed  the  defendant  the  general  costs  of  the  cause ; 
and  he  allowed  the  plaintiff  the  costs  of  the  issues  found  for 
him  on  the  firsts  thirds  and  fourth  counts^  taxed  {lowever 
on  the  footing  of  the  defendant^  and  not  the  plaintiff,  being 
entitled  to  the  general  costs  \  for  he  refused  to  allow  the  plain- 
tiff the  costs  of  witnesses  called  to  prove  the  special  pleas  upon 
vhich  he  succeeded,  on  the  ground  that  their  evidence  was 
not  solely  applicable  to  those  pleas.    The  plaintiff  obtained  a 
rule  to  show  cause  why  the  Master  should  not  review  his  tax- 
ation, and  on  the  argument  made  the  following  points :  Ist. 
That  the  Master  was  wrong  in  allowing  the  defendant  the 
general  costs  of  the  cause ;  2nd.  That  he  was  wrong  in  dis- 
aUowing  the  costs  of  the  witnesses ;  and  the  Court  gave  their 
judgment  on  these  two  points.   And  as  to  the  first  point,  after 
showing  that  the  right  of  the  defendant  to  costs  depended  upon 
and  was  given  to  him  by  the  Statute  23  Hen.  YIII.  chap.  15 
(extended  to  all  actions  by  the  4  Jac.  I.  c.  3),  and  that  the 
defendant  had  a  right  to  costs  under  that  Statute,  although  he 
might  not  be  totitled  to  judgment  on  the  whole  record ;  and 
citing  the  cases  of  Day  v.  Hanks  (a),  Thornton  v.  William- 
son {b),  and  Cross  v.  Johnson  [c),  in  support  of  that  propo- 
sition, said  that  the  case  differed  from  those  only  in  the  circum- 
stance, that  as  to  the  second  coimt  the  plaintiff  obtained  a  ver- 
dict and  judgment  was  arrested,  and  proceeded — *^  But  it  seems 
difficult  to  say  upon  what  principle  a  plaintiff  is  to  be  in  a  better 
position  when  he  has  obtained  a  verdict,  on  an  issue  joined  on 
a  count  so  defective  that  he  could  have  no  ^judgment,  than 
where  he  has  a  judgment  by  default  on  a  good  count,  as  in 
Day  V.  Hanks.    As  far  as  costs  are  concerned  the  count  on 
which  judgment  is  arrested  is  moved  out  of  the  way.    There 
is  no  effective  verdict  where  judgment  is  arrested ;  and  al- 

(a)  8  T.  R.  654.  (5)  13  East,  191.  (c)  9  B.  &  C.  613. 
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though  it  may  be  true  that  the  defendant  cannot  have  judg- 
ment on  every  part  of  the  record,  yet  on  the  whole  record  the 
judgment  is  in  hia  favour,  and  we  think  the  Master  was  right 
in  allowing  him  the  general  coats  of  the  cause.  As  to  the 
issues  fonnd  for  the  plaintiff,  on  the  jdeas  to  the  first,  third, 
and  fourth  counts,  the  Master  would  not  allow  him  tiie  costs 
of  his  witnesses,  because  they  were  not  exdusiTely  applicable 
to  those  issues,  but  also  to  others  which  were  found  against 
him.  The  Master  was  the  proper  party  to  judge  whether  the 
evidence  of  the  witnesses  was  exclusively  applicable  to  the 
issues  found  for  the  plaintiff,  and  as  he  has  decided  that  it 
was  not,  the  plaintiff,  not  being  entitled  to  the  general  costs 
of  the  cause,  was  not  entitled  to  have  them  allowed,  aocordiDg 
to  the  several  decisions — Lardner  v.  Dick  (a),  KniffU  v. 
fFoore  (A),  Crowther  v.  ElweW'  (c). 

In  the  judgment  in  the  above  case,  of  Eldertwn  ▼.  £minaU| 
the  Court  says  :  '^  As  &r  as  costs  are  concerned  the  count  on 
which  judgment  is  arrested  is  moved  out  of  the  way/'  The 
reader's  attention  is  called  to  this  expression,  for  it  enunciates 
a  most  useful  test  for  cases  of  this  description,  and,  if  the 
matter  be  considered,  it  cannot  fail  to  be  obvious  that  the  bad 
count,  and  all  pleadings  and  verdict  upon  it,  may  be  looked  at 
(so  far  as  regards  the  defendant's  costs)  as  a  mere  excresoenoe 
on  the  record,  which  through  the  fault  of  both  parties  (the 
plaintiff  in  inserting  the  bad  count,  and  the  defendant  ia  not 
demurring  to  it)  has  been  placed  there,  and  therefore  the  tnie 
test,  whether  the  taxation  of  the  defendant's  costs  has  been  on 
the  right  principle,  is  whether  the  officer  has  taxed  as  upon  a 
record,  such  as  it  would  have  been  if  the  bad  count  had  never 
been  in  the  declaration. 

We  have  hitherto  considered  the  effect  upon  costs  of  the 
arrest  of  judgment,  but  an  important  provision  of  the  Com- 
mon Law  Procedure  Act,  1852,  remains  to  be  noticed.  That 
Statute  enacts,  that  upon  any  motion  made  in  arrest  of  judg- 
ment^ pursuant  to  the  Statute  1  Will.  IV.  c.  7,  or  for  judgment 

(a)  2  Cr.  &  M.  889;  2  Dowl.  833.  (&)  8  Bing.  N.  C.  634. 

(c)  4  M.  &  W.  71. 
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non  obstante  veredicto,  ''by  reafion  of  the  non-averment  of 
some  alleged  material  fact  or  facts^  or  material  allegation^  or 
other  canse^  the  party  whose  pleading  is  alleged  or  a^adged 
to  be  therein  defective  may^  by  leave  of  the  Conrt^  suggest 
the  existence  of  the  omitted  feuct  or  facts^  or  other  matter^ 
which,  if  true,  would  remedy  the  allied  defect ;  and  such 
anggestion  may  be  pleaded  to  by  the  opposite  party  within 
eight  days  after  notice  thereof,  or  such  further  time  as  the 
Court  or  a  Judge  may  allow ;  and  the  proceedings  for  trial  of 
any  issues  joined  upon  such  pleadings  shall  be  the  same  as  in 
an  ordinary  action'^  (a). 

'*  If  the  fact  or  lacts  suggested  be  admitted,  or  found  to  be 
true,  the  party  suggesting  shall  be  entitled  to  such  judgment 
as  he  would  have  been  entitled  to,  if  such  fact  or  facts,  or 
allegations,  had  been  originally  stated  in  such  pleading,  and 
proved  or  admitted  on  the  trial,  together  with  the  costs  of, 
and  occasioned  by,  the  suggestion  and  proceedings  thereon ; 
but  if  such  fact  or  £Eu;ts  be  found  untrue,  the  opposite  party 
shall  be  entitled  to  his  costs  of,  and  occasioned  by,  the  sug- 
gestion and  proceedings  thereon,  in  addition  to  any  other 
costs  to  which  he  may  be  entitled^'  {b). 


CHAPTER  XLVI. 

COSTS   UPON   JUDGMENT   NON   OBSTANTE   VEREBICTO. 

If  a  defendant  plead  a  plea  which  is  insu£Scient  in  point  of 
law,  and  the  plaintiff,  instead  of  demurring,  replies  to  it,  and 
goes  to  trial  upon  the  issue  joined,  and  the  defendant  obtains 
a  verdict,  the  Court  will,  inasmuch  as  the  insufficient  plea 
confesses  the  cause  of  action  without  avoiding  it,  give  judg- 
ment for  the  plaintiff  notwithstanding  the  verdict.  In  this 
case  the  plaintiff  is  not  entitled  to  any  costs  subsequent  to  the 
bad  plea  and  before  signing  judgment,  for  all  the  interme- 
diate costs  are  incurred  unnecessarily,  as  no  one  item  of  them 

(a)  15  &  16  Vict.  c.  76,  ft.  148.  (&)  Id.  1. 144. 


894  Law  of  Coiis. 

would  have  been  incurred  if  the  plaintiff  had  adopted  the  proper 
course  by  objecting  to  the  plea  by  means  of  a  demurrer  at  the 
proper  time;  and  the  plaintiff,  by  improperly  replying,  is 
himself  a  party  causing  the  unnecessary  costs  to  be  incurred, 
and  therefore  cannot  claim  them  of  the  defendant  (a),  and  for 
a  similar  reason,  the  defendant,  preyiously  to  the  Common 
Law  Procedure  Act,'  1852,  was  not  entitled  to  the  costs  of  die 
issue,  although  it  was  found  for  him  (6) ;  but  now  the  145tk 
section  of  that  Act,  mentioned  in  the  last  Chapter  (c),  entitles 
the  defendant  to  the  costs  of  the  issue  found  for  lum  on  the 
defective  pleading. 

The  plaintiff  in  this  case  is  only  entitled  to  have  his  costs 
taxed  as  if  the  defendant's  bad  pleading  to  which  he  had 
omitted  to  demur  had  not  been  upon  the  record,  the  language 
of  the  Court  of  Common  Pleas,  in  Elderton  y.  Emmems  (d), 
may,  with  a  slight  alteration,  be  applied  here.  ^'As  far  as 
costs  are  concerned,  the  pleading,  notwithstanding  the  Terdict 
on  which  judgment  is  given,  is  moved  out  of  the  wkj" 

Take  an  ordinary  case  of  judgment  non  obstante  veredicto. 
To  a  declaration  in  debt  the  defendant  pleads  bad  pleas,  to 
which  the  plaintiff  does  not  demur,  but  replies  and  raises 
issues  of  fact,  which  are  tried  and  found  in  favour  of  the  de- 
fendant; the  plaintiff  moves  for  judgment  non  obstante  veredicto, 
and  his  rule  is  made  absolutlB  and  he  signs  judgment.     It  is 
obvious  that  the  pleadings  subsequent  to  the  declaration  and 
the  postea  are  idle  and  useless.     The  judgment  is  given  upon 
the  facts  disclosed  by  the  declaration  and  because  they  are 
unanswered;  the  expense  therefore  of  the  subsequent  pleadings 
and  of  the  trial  were  incurred  idly  and  uselesdy,  and  the  ex- 
pense of  the  motion  for  judgment  non  obstante  is  a  conse- 
quence of  the  improper  course  the  plaintiff  has  adopted,  and 
but  for  that  improper  course  would  not  have  been  incurred; 
in  this  case,  therefore,  the  costs  to  which  the  plaintiff  is  enti- 

(a)  Kwk  V.  NofciU,  1  T.  R.  266 ;  (N.  8.),  Exch.  81, 
Da  Cotta  v.  Clarke,  2  B.  &  P.  257.  (e)  Ante,  p.  890. 

(b)  Qoodbume  v.  Bowtnan,  9  Bing.  (i)  4  C.  B.  R«p.  606 ;  17  L.  J.  (N. 
667 ;  3  M.  &  Scott,  69 ;  2  Dowl.  206,  S.),  C.  P.  280 ;  ante,  p.  390. 

S.   C;  Milues  v.  Daweon,  20  L.  J. 
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tied  are  those  up  to  and  iDcluding  the  declaration  and  the 
costs  of  the  judgment ;  the  same  costs^  in  fact,  as  if  the  judg- 
ment had  been  by  default,  which  in  effect  it  is.  The  defend- 
ant in  this  case  was  entitled  to  no  costs  though  the  issues 
were  found  for  him,  on  the  ground  that  his  costs  were  as  im- 
properly incurred  as  the  plaintiff^s,  and  in  incurring  the 
useless  expense  they  were  equally  at  fault;  but,  as  ab'eady 
stated,  the  Common  Law  Procedure  Act,  1852,  now  gives  the 
defendant  the  costs  of  the  issue  on  which  he  succeeded  at  the 
trial. 

The  case  oljnAgment  non  obstante  may  be  complicated  with 
costs  of  issues,  but  the  principle  and  test  are  the  same.  The 
case  of  Kirk  v.  Nowell  (a)  is  a  leading  authority  on  this  sub- 
ject. It  was  an  action  of  trespass.  The  defendant  pleaded 
the  general  issue,  and  three  special  pleas  of  justification.  At 
the  trial  a  verdict  was  given  for  the  plaintiff  on  the  general 
issue  and  the  two  first  justifications,  and  for  the  defendant  on 
the  last  justification.  Judgment  was  afterwards  entered  up 
for  the  plaintiff  on  the  general  issue,  and  the  two  first  pleas  of 
justification,  notwithstanding  the  verdict  for  the  defendant  on 
the  last  justification,  the  same  being  insufficient  in  point  of 
law.  A  rule  was  afterwards  obtained  to  show  cause  why  the 
Master,  in  the  taxation  of  costs,  should  not  allow  such  costs 
only  as  were  iucurred  upon  the  issues  found  for  the  plaintiff, 
without  allowing  to  the  plaintiff  any  costs  upon  the  issue 
found  for  the  defendant.  It  appeared  that  the  plaintiff  did 
not  contend  for  the  costs  of  going  to  trial  on  this  issue,  but 
for  the  costs  of  the  pleading ;  and  on  showing  cause  against 
the  rule,  it  was  urged  that  as  the  defendant  had  pleaded  an 
insufficient  plea,  the  plaintiff  was  entitled  to  those  costs.  If 
he  had  demurred  cither  to  the  plea  or  the  rejoinder,  and  had 
judgment,  he  was  entitled  to  the  costs,  and  it  was  immaterial 
in  what  stage  of  the  cause  the  plaintiff  had  judgment.  The 
rule  was,  however,  made  absolute.  Mr.  Justice  Buller  ob- 
served :  "  Suppose  the  judgment  had  been  arrested,  no  costs 
would  have  been  given.     The  reason  is  obvious;  the  plaintiff 

(a)  1  Term  Rep.  266. 
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has  contributed  to  the  costs  as  wdl  as  the  defendant.  He 
should  have  demurred  to  the  defei»Janf  s  plea;  and  by  goiBg 
on  to  trial  he  is  equally  in  fault/'  In  the  same  state  of  Cbm^ 
the  defendant  would  now  be  entitled  to  the  costs  of  the  ianie 
found  for  him  by  virtue  of  the  145th  section  of  the  Conunoii 
Law  Procedure  Acf,  1852  (a). 

If  the  defendant's  bad  pleading  be  his  rejoinder  instead  of 
his  plea,  the  plaintiff  will  be  entitled  to  the  costs  of  the  plead- 
ings up  to  the  replication^  induaive ;  for,  in  such  a  case,  the 
judgment  is  in  effect  a  judgment  for  want  of  a  rejoinder. 

The  same  rules  are  applicable  in  replevin,  if  the  judgment 
be  arrested  in  that  form  of  action  (&). 

Where  the  plaintiff  obtains  a  rule  for  judgment  non  absimtte 
veredicto,  and  it  is  discharged  without  mention  of  costs,  the 
defendant  is  entitled  to  the  costs  of  showing  cause  against  the 
rule  (c).     Patteson,  J.,  in  delivering  judgment,  said:  ''The 
plaintiff  who  failed,  and  who  has  to  pay  the  general  costs  of 
the  cause,  contends  that  neither  party  ought  to  pay  the  costs 
of  the  motion,  because  if  he  had  succeeded  in  that  motion,  be 
should  not  have  got  his  costs.    The  Master  has  allowed  the 
defendant  his  costs,  and  I  am  of  opinion  that  he  has  done 
right.     It  is  not  because  the  plaintiff  is  not  allowed  costs 
if  he  succeeds,  that  therefore  he  shall  not  pay  them  if  he 
fails.     The  reason  why  he  is  not  aUowed  his  costs  in  case  ot 
his  success,  is,  that  he  ought  to  have  taken  his  objection  at  an 
earlier  stage  of  proceeding  in  the  action;  namely,  by  de- 
murrer {d).    Neither,  be  it  observed,  does  he  in  such  a  case 
as  that  obtain  his  general  costs  of  the  cause,  because  a  party 
who  moves  in  arrest  of  judgment  does  not  get  the  costs  of  his 
motion,  nor  does  he  get  the  costs  of  the  cause;  whereas  here 
the  defendant  succeeded  in  showing  that  he  was  entitled  to 
the  general  costs/' 

(a)  See  the  lection,  mUe,  p.  390.  (N.  S  ),  Exch.  82,  the  plaintiff  who  ob- 

(b)  Da  Costa  v.  Clarke,  2  B.  &  P.      tameAiudgmeai  non  oUtanie  veredicto 
257.  appears  to  have  heen  allowed  the  ocKis 

(e)  HodgJnn$on  v,  Wyatt,  1  D.  &      of  the  rale  and  ako  the  costi  of  the 
L.  668.  caoMi,  as  well  as  the  ooeta  of  the  good 

(d)  In  Milmoi  ▼.  Daweom,  20  L.  J.      pleas  on  which  he  snoeeeded. 
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The  important  provisions  of  the  Common  Law  Procedure 
Act^  with  reference  Ibo  suggesting  the  aU^ed  material  fis^ts  on 
motions  for  judgment  non  obstante  veredicto^  have  been  given 
at  length  in  the  last  Chapter^  and  it  is  therefore  sufficient  to 
refer  to  them  (a). 


CHAPTER  XLVII. 

COSTS   or   PROCEEDINGS   IN    ERROR. 

At  Common  Law  there  were  no  costs  on  a  writ  of  error,  but 
the  3  Hen.  VII.  c.  10  (enforced  by  19  Hen.  VII.  c.  20),  gave 
costs  to  defendants  in  error,  after  affirmance  of  the  judgment 
or  on  discontinuance,  where  the  writ  was  issued  by  the  de- 
fendant below  before  execution,  for  the  purposes  of  delay. 
And  the  Statute  3  Jac.  I.  c.  8,  as  extended  by  the  13  Car.  II. 
St.  2,  c.  2,  gave  defendants  in  error  double  costs  in  cases  where 
the  judgment  was  affirmed  after  error  brought  for  delay  by 
the  defendant  below,  and  these  provisions  extended  only  to 
writs  of  error  sued  out  bv  the  defendant  below  :  but  the  Sta« 
tute  8  &  9  Will.  III.  c.  11,  gave  costs  to  defendants  in  error 
after  affirmance  of  judgment  upon  writs  of  error  brought  by 
the  plaintiff  below.  The  4  Anne,  c.  16,  s.  25,  gave  the  de- 
fendants in  error  costs  where  the  writ  of  error  was  quashed  for 
variance  or  other  defect ;  but  there  was  no  provision  for  costs 
on  the  reversal  of  the  judgment,  but  in  such  a  case,  the  party 
ultimately  succeeding  was  entitled  to  the  costs  of  the  action 
below,  because  the  Court  of  Error  gives  the  same  judgment 
that  the  Court  below  ought  to  have  given  {b) . 

It  is  unnecessary  to  notice  the  decisions  under  the  above 
Statutes ;  for  by  the  Common  Law  Procedure  Act,  1852,  it  is 
enacted,  that  "  a  writ  of  error  shall  not  be  necessary  or  used 

(a)  See  ante,  pp.  892, 893.  per  Coleridge,  J.,   Svamt  ▼.  ColUne, 

(h)  WynU  y.  StapleUm,  1  Str.  617;      2  D.  &  L.  992,  998. 
Oildart  v.  Qladetane,  12  Eort,  668; 
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in  any  cause^  and  the  proceeding  to  error  shall  be  a  step  in 
the  cause ^'  (a).  The  Statute  then  provides^  that  cither  ptrtj 
alleging  error  in  law  may  deliver  to  one  of  the  Masters  of  &e 
Court  a  memorandum^  in  a  form  prescribed,  alleging  such 
error,  and  may  serve  a  copy  of  the  note  of  its  receipt  (given 
by  the  Master)^  together  with  a  statement  of  the  grounds  of 
error,  on  the  opposite  party  {b) ;  and  from  that  time  the  pro- 
ceedings in  error  in  law  operate  as  a  supersedeas  of  executioa 
(subject  to  the  jmrty  giving  bail  in  error,  as  will  be  presently 
mentioned),  unless  the  grounds  of  error  appear  to  be  frivolous, 
in  which  case  the  Court  or  a  Judge  may  order  execution  to 
issue  (c). 

A  suggestion  on  the  judgment  roll,  that  error  is  alleged  by 
the  one  party  and  denied  by  the  other,  is  substituted  in  most 
cases  for  the  former  practice  of  assignment  and  joinder  in 
error  in  law.  A  similar  mode  of  proceeding  is  provided  with 
respect  to  error  in  fact.  But  after  the  service  of  the  copy  of 
the  note  and  of  an  affidavit  of  the  matter  of  fact,  the  pro- 
ceedings are  the  same  as  were  previously  taken  under  the  old 
practice  (cQ. 

The  Statute  provides  (sect.  151),  that  execution  upon  judg- 
ments shall  not  be  stayed  or  delayed  by  proceedings  in  error^ 
or  supersedeas  thereupon,  without  the  special  order  of  the  Court 
or  a  Judge, "  unless  the  person  in  whose  name  such  proceedings 
in  error  be  brought,  with  two,  or  by  leave  of  the  Court  or  a 
Judge,  more  than  two  sufficient  sureties,  such  as  the  Court 
(wherein  such  judgment  is  or  shall  be  given)  or  a  Judge  shall 
allow  of,  shall,  within  four  clear  days  after  lodging  the  memo- 
randimi  alleging  error,  or  after  the  signing  of  the  judgment, 
whichever  shall  last  happen,  or  before  execution  executed,  be 
bound  unto  the  party  for  whom  any  such  judgment  is  or  shall 
be  given,  by  recognizance  to  be  acknowledged  in  the  same 
Court,  in  double  the  sum  adjudged  to  be  recovered  by  the  said 
judgment,  (except  in  case  of  a  penalty,  and  in  case  of  a  penalty 

(a)  16  k  16  Vict.  c.  1%  s.  148.  (cQ  Soe  alao  the  Practioe  Roles  of 

(5)  Id.  1. 149.  Hilary  Term,  1853  (roles  64-69). 

(c)  Id.  1. 150. 
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in  double  the  suni  really  due^  and  double  the  costs^)  to  prose- 
cute the  proceedings  in  error  with  effect^  and  also  to  satisfy 
and  pay^  (if  the  said  judgment  be  afiirmed^  or  the  proceedings 
in  error  be  discontinued  by  the  plaintiff  therein^)  all  and  sin- 
gular the  sum  or  sums  of  money  and  costs  adjudged  or  to  be 
adjudged  upon  the  former  judgment,  and  all  costs  and  damages 
to   be  also  awarded  for  the  delaying  of  execution^  and  shall 
give  notice  thereof  to  the  defendant  in  error,  or  his  attorney/' 
"With  reference  to  actions  of  ejectment,  it  is  enacted,  that 
''  error  may  be  brought  in  like  manner  as  in  other  actions  upon 
any  judgment  in  ejectment,  after  a  special  verdict  found  by 
tlie  jury,  or  a  bill  of  exceptions,  or  by  consent  after  a  special 
case  stated ;  but,  except  in  the  case  of  such  consent  as  afore- 
said, execution  shall  not  be  thereby  stayed,  unless  the  plaintiff 
in  error  shall,  within  four  clear  days  after  lodging  the  memo- 
randum alleging  error,  or  after  the  signing  of  the  judgment, 
whichever  shall  last  happen,  or  before  execution  executed,  be 
bound  unto  the  claimant,  who  shall  have  recovered  judgment 
in  such  action  of  ejectment,  in  double  the  yearly  value  of  the 
property,  and  double  the  costs  recovered  by  the  judgment,  with 
condition,  that  if  the  judgment  shall  be  affirmed  by  the  Court 
of  Error,  or  the  proceedings  in  error  be  discontinued  by  the 
plaintiff  therein,  then  the  plaintiff  in  error  shall  pay  such 
costs,  damages,  and  sum  or  sums  of  money,  as  shall  be  awarded 
upon  or  after  such  judgment  affirmed,  or  discontinuance ;  and 
it  shall  be  lawful  for  the  Court  wherein  execution  ought  to  \>e 
granted,  upon  such  affirmation,  or  discontinuance,  upon  the 
application  of  the  claimant,  to  issue  a  writ  to  inquire  as  well 
of  the  mesne  profits  as  of  the  damage  by  any  waste  committed 
after  the  first  judgment  in  ejectment,  which  writ  may  be  tested 
on  the  day  on  which  it  shall  issue,  and  be  returnable  immedi- 
ately after  the  execution  thereof;  and  upon  the  return  thereof 
judgment  shall  be  given,  and  execution  awarded  for  such  mesne 
profits  and  damages,  and  also  for  costs  of  suit''  (a). 

"  The  plaintiff  in  error,  whether  in  fact  or  law,  shall  be  at 
liberty  to  discontinue  his  proceedings  by  giving  to  the  defend- 
ant in  error  a  notice,  headed  in  the  Court  and  cause,  and 

(a)  16  k  16  Vict.  0. 1%  8.  206* 
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signed  by  the  plaintiff  in  error  or  his  attorney,  stating  tliat  he 
discontinues  snch  proceedings;  and  thereupon  the  defendant 
in  error  may  sign  judgment  for  the  costs  of^  and  occasioned 
by,  the  proceedings  in  error^  and  may  proceed  upcm  the  judg- 
ment on  which  the  error  was  brought"  (a). 

The  defendant  in  error,  whether  in  fact  or  law,  may  confesB 
error  and  consent  to  the  reversal  of  the  judgment,  by  giving 
notice  to  the  plaintiff  in  error,  who  may  thereupon  sign  a 
judgment  of  reversal  (i).  Courts  of  Error  have  power  to 
quash  the  proceedings  in  error  in  aU  cases  in  which  error  does 
not  lie,  or  where  they  are  taken  against  good  £Edth,  or  in  mj 
case  in  which  proceedings  in  error  might  heretofore  have  been 
quashed  by  such  Courts ;  and  the  Courts  in  all  respects  hsTe 
such  jurisdiction  over  the  proceedings  as  over  the  proceedings 
in  error  commenced  by  writ  of  error  (c) ;  and  Courts  of  Error 
in  all  cases  have  power  to  give  such  judgment^  and  award  snch 
process,  as  the  Court  from  which  error  is  brought  ought  to 
have  done,  without  regard  to  the  party  alleging  error  {d). 

The  Statute,  it  will  be  seen,  declares  that  the  proceeding  to 
error  shall  be  a  step  in  the  cause^  and  consequently,  without 
any  further  provision  on  the  subject,  the  costs  of  it  would  be 
costs  in  the  cause.  The  Practice  Rules  of  Hilary  Term,  1853, 
however,  expressly  provide  (rule  69),  that ''  the  costs  of  pro- 
ceedings in  error  shall  be  taxed  and  allowed  as  costs  in  the 
cause '"  and  the  Pleading  Rules  of  Hilary  Term,  1853,  repeat 
this  rule,  and  further  provide  (rule  25),  that  "  no  double  costs 
in  error  shall  be  allowed  to  either  party''  («). 


(a)  15  &  16  Vict  c  76, 1. 159. 

(b)  Id.  8. 160. 

(c)  Id.  1.  156. 

(<Q  Id.  s.  157.  The  Statute  alio  con- 
teini  provifflODB  fbr  continiiing  the  pro- 
oeedingB  in  case  of  the  death  of  the 
plaintiff  or  defendant  in  error,  and 
also  in  the  case  of  proceedings  in  error 
by  one  of  several  persons. 

(«)  The  same  roles  also  give  power 
to  allow  interest  for  snch  time  as  exe- 
cution has  been  delayed  by  the  proceed- 
ings in  error,  for  the  delaying  thereof; 


and  the  Master,  on  taxing  the  oofltx, 
may  compute  such  interest  without  snj 
rule  of  Court  or  order  of  a  Judge  ibr 
that  purpose  (r.  26).  Courts  of  Error 
may  award  a  repleader,  or  direct  a  tzifl] 
de  novo  (r.  24).  In  no  case  shall  error 
be  brought  for  any  error  in  a  judgmeDt 
with  respect  to  costs*  but  the  error  (ji 
any)  in  that  respect  may  be  amended 
by  the  Court  in  which  sudi  judgoeo^ 
may  have  been  given,  on  the  sppiicA- 
tion  of  either  party  (r.  27). 
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•Where  the  Court  below  has  arrested  the  judgment  for  the 
plaintiff  after  verdict  for  a  supposed  defect  in  the  declaration^ 
and  a  Court  of  Error  reverses  the  judgment^  and  so  restores 
the  plaintiff  to  his  verdict^  he  is  entitled  to  the  costs  of  the 
rule  in  arrest  of  judgment  in  the  Court  below  (a) ;  so  also 
upon  the  reversal  in  error  of  judgment  non  obstante  veredicto, 
the  defendant  is  entitled  to  the  like  costs  of  the  rule  in  the 
Coort  below  {b).  The  parties  succeeding  in  the  Court  of 
SSrror  are  entitled  to  the  general  costs  in  the  Court  below^ 
and  had  they  succeeded^  as  by  the  subsequent  decision  of 
the  Court  of  Error  they  were  entitled  to  do^  in  opposing  the 
rule^  they  would  have  been  entitled  to  the  costs  of  it.    They 

are  therefore  entitled  to  their  costs  of  the  rule^  equally  as  if 

the  judgment  of  the  Court  below  had  been  in  their  favour  (c) . 
These  cases^  although  decided  before  the  passing  of  the 

Common  Law  Procedure  Act^  1852^  are  applicable  now. 
Where  issue  is  joined  on  error  in  fact,  the  plaintiff  in  error 

is  liable  to  costs  of  the  day  for  not  proceeding  to  trial,  as  in 

other  caaies{d). 


CHAPTER  XLVIII. 

COSTS   UPON    FBOCEEDINGS    BY   SCIRE    FACIAS   AND    REVIVOR. 

Sect.  1.  Costs  of  Proceedings  by  Scire  Facias. 
Sect.  2.  Costs  of  Proceedings  by  Revivor. 


Sect.  1.  Costs  of  Proceedings  by  Scire  Facias. 

No  costs  were  recoverable  in  a  suit  upon  a  writ  of  scire  facias 
previous  to  the  Statute  8  &  9  Will.  III.  c.  11,  the  third  section 

(a)  Adams  v.  Meredew,  3  Y.  &  J.  Collins,  supra. 

419.  (d)  Oreville  v.  Sparding,  8  D.  k  L. 

{h)  Hfoans  v.    Collins,  2  D.  &  L.  386;  S.  C,  nam.  Oreville  v.  Chap- 

989 ;  14  L.  J.  (N.  S.),  Q.  B.  269.  man,  IB  L.  J.  (N.  S.),  Q.  B.  41. 

(e)  Per  Coleridge,  J.,  in  Svans  v. 
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of  which  enacts,  "  That  in  all  suits  upon  any  writ  or  writs  of 
scire  facias  the  plaintiff  obtaining  judgment  or  any  award  of 
execution,  after  plea  pleaded  or  demurrer  joined  therein,  shall 
likewise  receive  his  costs  of  suit;  and  if  the  plaintiff  shall 
become  nonsuit  or  suffer  a  discontinuance,  or  a  verdict  shall 
pass  against  him,  the  defendant  shall  recover  his  costs,  and 
have  execution  for  the  same  by  capias  ad  satisfaciendumy  fieri 
faciaSy  or  elegit"  In  sect.  5,  it  is  provided  that  the  Statute 
shall  not  extend  to  executors  or  administrators. 

This  Statute,  therefore,  did  not  render  executors  or  adminis- 
trators liable  to  costs,  either  when  plaintiffs  or  defendants  (a), 
and  it  applied  merely  to  civil  suits,  and  therefore  did  not  apply 
to  a  sci.  fa.  to  repeal  a  patent  prosecuted  in  the  name  of  the 
King  {b) .  It  only  gave  the  plaintiff  costs  after  plea  pleaded  or 
demurrer  joined,  and  therefore  he  did  not  recover  costs  under 
it  if  he  obtained  judgment  by  default ;  but,  by  Stat.  3  &  4  Will 
IV.  c.  42,  s.  84,  it  is  enacted,  "  That  in  all  writs  of  scire  factas 
the  plaintiff  obtaining  judgment  or  an  award  of  execution 
shall  recover  his  costs  of  suit  upon  a  judgment  by  default,  as 
well  as  upon  a  judgment  after  plea  pleaded  or  demurrer 
joined."  This  latter  Statute  seems  merely  intended  to 
render  a  defendant  liable  to  costs  where  he  suffers  judgment 
by  default,  in  the  same  cases  in  which  he  would  be  liable 
to  them  aft;er  plea  pleaded  or  demurrer  joined;  and  there- 
fore it  does  not  appear  to  render  a  defendant  who  is  sued  as 
executor  or  administrator  liable  to  costs.  It  is,  however,  a 
questionable  point,  and  will  require  a  decision  to  settle  it. 

Formerly,  where  upon  a  plea  in  abatement  the  plaintiff  by 
leave  quashed  the  writ  of  scire  facias,  he  paid  no  costs  (c) ;  but 
now,  by  the  Practice  Rules  of  Hilary  Term,  1853,  (r.  78),  "A 
plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own  writ  of 
scire  facias  or  revivor  after  a  defendant  has  appeared,  except 
on  payment  of  costs." 

Where  a  sci,  fa,  was  unnecessarily  sued  out,  but  the  de- 
fendant's attorney  on  his  behalf  proposed  terms  of  compro- 

(a)  BelUw  v,  AyUner,  1  Str.  188;      CoBts,  (2nd  ed.),  806. 
Smiih  V.  Harmer,  1  LiU.  Prac  R«g.  (b)  The  King  v.  MUet,  7  T.  B.  367. 

476,  G.j  Aoc  8  East,  202;  HuUock  on  {e)  PochUngtonY.  P«*,  1  Str. 688. 


Co»t8  of  Proceedings  by  Revivor,  408 

inise^  on  which  the  party  for  a  time  acted^  it  was  held  that  the 
defendant  oould  not  afterwards  object  to  pay  the  costs  of  the 
scire  facias  (a). 

The  Common  Law  Procedure  Act^  1852,  enacts,  that  "  all 
writs  of  scire  facias  issued  out  of  any  of  the  superior  Courts  of 
law  at  Westminster  against  bail  on  a  recognizance,  ad  audien- 
dutn  errores;  against  members  of  a  joint-stock  company  or 
other  body,  upon  a  judgment  recorded  against  a  public  officer 
or  other  person  sued  as  representing  such  company  or  body,  or 
against  such  company  or  body  itself;  by  or  against  a  husband 
to  have  execution  of  a  judgment  for  or  against  a  wife ;  for 
restitution  after  a  revival  in  error ;  upon  a  suggestion  of  ftur- 
ther  breaches  after  judgment  for  any  penal  sum,  pursuant  to 
the  Statute  passed  in  the  session  holden  in  the  eighth  and  ninth 
years  of  the  reign  of  King  William  the  Third,  intituled  '  An 
Act  for  the  better  preventing  frivolous  and  vexatious  Suits,^  or 
for  recovery  of  land  taken  under  an  elegit,  shall  be  tested, 
directed,  and  proceeded  upon,  in  like  manner  as  writs  of  re- 
vivor" (A). 


Sect.  2.  Costs  of  Proceedings  by  Revivor, 

The  Common  Law  Procedure  Act,  1853,  has  limited  the 
necessity  for  proceedings  by  scire  facias,  by  allowing  execution 
to  issue  in  certain  cases  without  a  revival  of  the  judgment, 
and  in  some  other  cases  by  substituting  a  writ  of  revivor  or 
entry  of  suggestion.  "  During  the  lives  of  the  parties  to  a 
judgment,  or  those  of  them  during  whose  lives  execution  may 
at  present  issue  within  a  year  and  a  day  without  a  scire  facias, 
and  within  six  years  from  the  recovery  of  the  judgment,  exe- 
cution may  issue  without  a  revival  of  the  judgment^'  (c) ;  and 
"in  cases  where  it  shall  become  necessary  to  revive  a  judg- 
ment by  reason  either  of  lapse  of  time,  or  of  a  change,  by 
death  or  otherwise,  of  the  parties  entitled  or  liable  to  execution, 

(a)  BrewHer  v.  Meaks,  2  Dowl.  612.  (ft)  IB  &  16  Vict.  c.  76, 8. 132. 

(e)  16  &  16  Vict.  c.  76,  8.  128. 
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the  party  allying  himself  to  be  entitled  to  execation  may 
either  sue  out  a  writ  of  revivor  in  the  form  hereinafter  men- 
tioned^ or  apply  to  the  Court  or  a  Judge  for  leave  to  enter  a 
BUggeation  upon  the  roU^  to  the  effect  that  it  manifestly  ap- 
pears to  the  Court  that  such  party  is  entitled  to  have  execu- 
tion of  the  judgment  and  to  issue  execution  thereupon ;  such 
leave  to  be  granted  by  the  Court  or  a  Judge  upon  a  rule  to 
show  cause,  or  a  summons  to  be  served  according  to  the  pre- 
sent practice,  or  in  such  other  manner  as  such  Court  or  Judge 
may  direcf'(a). 

Upon  such  application,  in  case  it  manifestly  appears  that 
the  party  making  the  same  is  entitled  to  execution,  the  Court 
or  Judge  shall  allow  such  su^estion  to  be  entered  in  a  form 
prescribed,  or  to  the  like  effect,  and  execution  to  issue  there- 
upon, ''  and  shall  order  whether  or  not  the  costs  of  such  ap- 
plication shall  be  paid  to  the  party  making  the  same ;  and  in 
case  it  does  not  manifestly  so  appear,  the  Court  or  Judge  shall 
discharge  the  rule  or  dismiss  the  summons,  with  or  without 
costs :  provided  nevertheless,  that  in  such  last-mentioned  case 
the  party  making  such  application  shall  be  at  liberty  to  pro- 
ceed by  writ  of  revivor  or  action  upon  the  judgment^'  (i). 

The  writ  of  revivor  is  directed  to  the  party  called  upon  to 
show  cause  why  execution  should  not  be  awarded,  and  after 
reciting  the  reason  why  such  writ  has  become  necessary,  it 
calls  upon  the  party  to  appear  and  show  cause  within  eight 
days  why  the  party  at  whose  instance  it  is  issued,  shall  not 
have  execution ;  ''  and  the  pleadings  and  proceedings  there- 
upon, and  the  rights  of  the  parties  respectively  to  costs,  shall 
be  the  same  as  in  an  ordinary  action^'  (c). 

(a)  15  k  16  Vict,  c  76,  s.  129.  ten  yean  old  shaU  be  allowed  withoat 

(5)  Id.  8.  130.  any  rule  or  order;  if  more  than  ten 

(c)  Id.  8.  131.     Notice  in  writing  years  old,  not  without  a  rule  of  Court 

to  the  plaintiff,  his  attorney  or  agent,  or  a  Judge's  oi-der;  nor,  if  more  than 

shall    be    sufficient    appearance    to  a  fifteen,  without  a  rule  to  show  cause 

writ  of  revivor  (s.  138).     A  writ  of  re-  (s.  134). 

viyor  to  revive  a  judgment  less  than 
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CHAPTER  XLIX. 

COSTS  UPON  SPECIAL  VERDICTS^  SPECIAL  CASES^  AND  QUESTIONS 
STATED  UNDER  THE  POWERS  OF  THE  COMMON  LAW  PROCEDURE 
ACT,  1852. 

Sect.  1.  Special  Verdicts. 
Sect.  2.  Special  Cases, 

Sect.  3.  Questions  stated  under  the  Common  Law  Procedure 
Act,  1852. 

From  the  consideration  of  the  effect  upon  costs  when  proceed- 
ings are  taken  after  verdict,  we  pass  on  to  notice  those  cases 
in  which  the  decision  of  the  question  between  the  parties, 
instead  of  being  founded  directly  upon  the  verdict  of  a  jury, 
is  decided  by  some  other  mode ;  as  by  the  Court,  upon  the 
facts  as  found  specially  either  by  the  jury  or  upon  a  special 
case ;  or  upon  questions  framed  under  the  powers  of  the  Com- 
mon Law  Procedure  Act ;  or  by  an  arbitrator  selected  by  the 
parties. 


Sect.  1.  Special  Verdicts, 

Where  the  jury  give  a  special  verdict,  the  postea  is  stayed  in 
the  hands  of  the  associate,  or  of  one  of  the  Masters,  until  the 
question  is  argued  and  determined,  when  it  is  delivered  to  the 
successful  party ;  upon  which  he  is  immediately  entitled  to  tax 
his  costs,  and  take  out  execution  as  in  ordinary  cases  (a),  a 

(a)  Tidd'sPractioe,  8th  edit.  p.  929.  upon  which  they  gave  jndgment  for 

A   plaintiff  ohtained  a  verdict  with  the   defendant.     The    plaintiff   then 

leave  to  the  defendant  to  move  to  enter  tnmed  the  special  case  into  a  special 

a  nonsuit  or  a  verdict  for  him.    A  role  verdict  (leave  having  heen  reserved  for 

was  accordingly  obtained,  and  on  arga-  that  pxtrpo8e)i  and  brought  error  upon 

ment,  the  Court  directed  a  special  case,  it.    The  Court  of  Error  afBzmed  the 
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plaintiff  being  entitled  to  his  costs  under  tbe  Statute  of  Glou- 
cester, where  the  judgment  in  his  favour  is  on  a  special  verdict, 
as  in  any  other  case;  and  the  costs  of  settling  a  special yerdict 
are  allowed  as  costs  in  the  cause. 


Sbct.  2.  Special  Ca$e$» 


Upon  a  special  case  the  right  to  costs  is  the  same  as  in  ordi- 
nary cases  (a) ;  that  is  to  say,  the  party  in  whose  favour  the 
Court  decides,  and  for  whom  the  judgment  is  entered,  is 
entitled  to  the  postea,  and  to  tax  his  costs  of  the  cause. 
Until  the  judgment  of  the  Court  is  given,  the  postea  is  held 
as  in  the  case  of  a  special  verdict,  by  the  Master  or  associate. 
The  costs  of  settling  a  special  case,  as  in  the  case  of  a  special 
verdict,  are  costs  in  the  cause ;  and  where,  after  verdict  for  the 
defendant  and  a  new  trial  granted  without  mention  of  costs^ 
the  parties  agreed  to  put  die  facts  in  a  special  case,  upon 
which  judgment  was  given  for  the  plaintiff,  it  was  held  that 
the  plaintiff  was  entitled  to  the  costs  of  the  trial  as  if  the 
special  case  had  been  originally  reserved  at  the  trial,  although 
that  put  the  plaintiff  in  a  better  condition  than  if  he  had  suc- 
ceeded at  the  second  trial  {b) . 

But  where  the  first  trial  is  abortive  in  consequaice  of  the 
defective  statement  of  a  special  case,  and  a  new  is  trial  ordered, 
the  party  ultimately  succeeding  is  not  entitled  to  the  costs  of 
the  first  trial  {c) ;  but  where,  in  a  similar  case,  the  defendant 


judgment  of  the  Court  below.  It  was 
held  that  the  defendant  was  entitled 
to  the  coflts  of  the  triaL  Ibhin  v. 
Crawford^  10  M.  &  W.  602;  2  DowL 
N.  S.  541 ;  12  L.  J.  (N.  S.),  Bxch.  77. 

(a)  Chitty'8  Arcfabold's  Fractioe,  8th 
edit.,  443. 

(5)  Sohertion  v.  Liddell,  10  East 
416.  The  ground  of  the  decision  in 
this  case  was,  that  the  agreement  of 


the  parties  placed  them  otn  the  same 
fboting  as  if  a  special  case  had  been  le- 
senred  on  the  triaL  See  per  (Mr^  in 
JolUffh  Y.  Mundy,  4  M.  &  W.  602;  7 
Bowl.  230. 

(c)  Samhey  v.  SmUh,  3  T.  B.  507; 
SmUh  Y.  SaOe,  6  T.  R.  71.  Then 
cases  appear  to  be  reoognixed  by  the 
Court  of  Exchequer  in  JoUJ^e  v.  Ifwi- 
<^,  4  M.  &  W.  502;  7  DowL  229. 


Special  Cases,  .  407 

mrithout  going  to  trial  gave  the  plaintiff  a  cognovit^  it  was 
held  that  he  was  liable  to  pay  the  costs  of  the  first  trial  (a). 

In  an  action  on  a  biQ  of  exchange  for  245/.^  the  bill  on  its 
production  appeared  in  its  body  to  be  for  200/.^  but  contained 
the  figures  245/.  at  its  head.  A  yerdict  was  taken  for  the 
plaintiff  for  245/.  subject  to  a  special  case^  the  terms  of 
-which  were^  that  if  the  plaintiff  was  entitled  to  recover  either 
of  the  sums  mentioned^  a  verdict  should  be  entered  ac- 
cordingly^ and  that  if  he  was  not  entitled  to  recover  any 
sum,  a  nonsuit  should  be  entered,  and  the  Court  decided  that 
the  plaintiff  was  entitled  to  200/.  On  objection  that  this 
finding  was  equivalent  to  a  nonsuit,  as  it  showed  a  variance 
between  the  declaration  and  the  proof,  it  was  held  that  it  was 
such  a  variance  as  might  have  been  amended  at  the  trial,  and 
consequently  that  the  verdict  must  be  entered  for  the  plaintiff 
for  200/.  (6).  In  the  same  case  it  was  attempted  to  have  the 
defendant's  costs  of  the  special  case  deducted  from  the  amount 
to  which  the  plaintiff  was  entitled,  on  the  ground  that  there  had 
been  a  tender  of  the  sum  of  200/. ;  but  it  appearing  that  there 
was  no  distinct  proof  of  the  tender,  the  application  failed  (r). 

Where  a  special  case  is  prepared,  but  before  it  is  finally 
settled  or  argued  the  parties  agree  as  to  the  verdict  to  be 
entered,  the  costs  of  preparing  the  special  case  cannot,  in  the 
absence  of  any  specific  stipulations  respecting  them,  be  allowed 
as  costs  in  the  cause  (d). 


Sect.  8.  Questions  stated  under  the  Common  Law 

Procedure  Act,  1852. 

The  Common  Law  Procedure  Act,  1852,  enacts,  that  where 
the  parties  to  an  action  are  agreed  as  to  the  facts  to  be  decided 

(a)  Booth  V.  Atherton,  6  T.  R.  144.  costs;  but  it  is  shown  in  another  part 

(J)  Sanderson  v.   Piper ^    7  DowL  of  this  work  that  the  mere  summons 

632;  7  Scott,  418.  would  have  beecn  ineffectual  without 

(c)  Mr.  Justice  CoUman  intimated,  payment  into  Court.    See  ante,  p.  806. 

that  if  the  defendants  had  taken  out  (d)  Foley  y.  JBotfield,  16  M.  &  W. 

a  summons  to  stay  proceedings  on  pay-  65 ;  4  D.  &  L.  828 ;  16  L.  J.  (N.  S.), 

ment  of  2001,  they  would  have  ex-  Ezch.  8. 

cmpted  themselves   from    subsequent 
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between  them^  they  may^  after  writ  iasaed^  and  before  judg- 
ment, by  consent  and  order  of  a  Judge,  proceed  to  the  trial  of 
any  question  or  .  questions  of  fact  without  formal  pleading!, 
and  such  question  or  questions  may  be  stated  for  trial  in  an 
issue  in  the  form  provided  by  the  A.ct,and  may  be  enteied  for 
trial,  and  tried  in  the  same  manner  as  any  issue  joined  in  an 
ordinary  action ;  and  the  proceedings  in  such  action  and  issue 
shall  be  under  and  subject  to  the  ordinary  control  and  juris- 
diction of  the  Court,  as  in  other  actions  (a) .  The  parties  may, 
if  they  think  fit,  enter  into  an  agreement,  that  upon  the  find- 
ing of  the  jury  in  the  affirmative  or  negative  of  such  issue  or 
iJues,  asuW  money,  W  by  the  ^^^ 
tained  by  the  jury,  upon  a  question  inserted  in  the  issue  for 
that  purpose,  shall  be  paid  by  one  of  such  parties  to  the  o&sst 
of  them,  either  with  or  without  the  costs  of  the  action  {b) ; 
and  upon  the  finding  of  the  jury  in  any  such  issue,  judgment 
may  be  entered  and  execution  issue  for  such  sum  as  shall  be 
so  agreed  or  ascertained,  with  or  without  costs,  as  the  case 
may  be  (c). 

In  the  like  manner  the  parties  may  state  questions  of  law 
in  a  special  case  for  the  opinion  of  the  Court,  without  any 
pleadings  (d),  and  enter  into  an  agreement,  that  upon  the 
judgment  of  the  Court  being  given  in  the  affirmative  or  nega^ 
tive,  a  certain  sum  of  money  shall  be  paid  by  one  party  to  the 
other,  either  with  or  without  costs  of  the  action;  and  the 
judgment  of  the  Court  may  be  entered  and  execution  issue 
for  the  same  (e).  ^^  In  case  no  agreement  shall  be  entered 
into  as  to  the  costs  of  such  action,  the  costs  shall  follow  the 
event,  and  be  recovered  by  the  successful  party'*  (/). 

In  actions  of  ejectment  under  the  same  statute,  ''  by  con- 
sent of  the  parties  and  by  leave  of  a  Judge,  a  special  case  may 
be  stated  according  to  the  practice  heretofore  used'*  {jg). 


(a)  16  &  16  Vict,  c  76,  s.  42. 
(6)  Id.  8.  43. 
(c)  Id.  B.  44. 
\d)  Id.  8  46. 


(e)   16  &  16  Vict  c  7^  8.  47. 
(/)  Id.  8.  48. 
{g)  Id.  s.  179. 
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CHAPTER  L. 

COSTS    ON     AWARDS. 

In  considering  the  law  of  costs  with  reference  to  awards^  there 
ore  several  things  to  be  attended  to  in  order  to  a  correct  ap- 
prehension of  those  circumstances  on  which  the  right  to  costs 
and  the  manner  of  recovering  them  depend.     The  reference 
may  be  of  some  matter  or  matters  in  difference  only^  no  cause 
being  referred^  or  it  may  be  of  a  cause  and  matters  in  differ- 
ence^ or  it  may  be  of  a  cause  only ;  in  either  of  the  two  latter 
cases  the  reference  may  take  place  either  at  fusi  prius  or  in 
some  earlier  stage  of  the  cause.     If  the  reference  take  place  at 
nm  prius,  a  verdict  is  usually  taken  for  the  plaintiff  for  the 
damages  in  the  declaration^  subject  to  a  power  given  to  the 
arbitrator^  so  far  as  the  cause  is  concerned^  to  direct  in  what 
manner  the  verdict  is  to  be  entered,  whether  for  the  plaintiff 
or  for  the  defendant ;  the  postea  is  then  drawn  up  according  to 
the  arbitrator's  direction,  and  the  judgment  is  entered  up  upon 
the  postea  in  the  usual  way,  as  if  there  had  been  no  reference. 
If  the  reference  take  place  at  an  earlier  stage  of  the  cause,  no 
judgment   ordinarily  follows  the  award,  but  sometimes   the 
parties  provide  in  the  submission  to  arbitration  that  a  judgment 
shall  be  entered,  in  which  case  it  may  be  done. 

In  general,  the  submission  contains  a  provision  as  to  the 
costs :  where  there  is  no  cause,  the  most  usual  provision  is,  that 
the  costs  shall  be  in  the  discretion  of  the  arbitrator;  but  it  is 
also  not  unusual  for  the  provision  to  be,  that  the  costs  shall 
abide  the  event  of  the  award:  •. it  is  seldom  that  there  is  no 
express  provision,  but  that  may  happen. 

Where  the  reference  is  of  a  cause,  or  of  a  cause  and  other 
matters  in  difference,  the  most  usual  provision  as  to  costs  is, 
that  the  costs  of  the  cause  shall  abide  the  event,  and  the  costs 
of  the  reference  and  award  be  in  the  discretion  of  the  arbitra- 
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tor :  sometiines  the  pioyision  is,  that  the  costs  of  the  cauae,  of 
the  reference,  and  of  the  award  shall  all  be  in  the  discretion  of 
the  arbitrator :  sometimes  that  the  costs  of  the  cause  and  of  Ae 
reference  and  award  shall  abide  the  event.  This  latter  case 
happens  where  a  cause  only  is  referred,  and  seldom  or  never 
when  any  other  matters  in  difference  are  included  in  the  refisr- 
ence.  Although  it  may  also  happen,  where  a  cause  is  refenred, 
that  the  submission  does  not  contain  any  proTision  as  to  the 
costs,  this  is  very  unusual,  and  can  scarcely  occur,  except  by 
accident. 

The  general  principle  is,  that  the  arbitrat<Hr  can  only  award 
costs  where  the  power  to  do  so  is  given  to  him  by  the  paitiei 
in  the  submission  \  this  power  is  generally  express,  but  in  one 
case  it  may  be  implied.  The  case  in  which  it  is  implied  is  where 
an  action  is  referred  to  the  arbitrator  for  his  detenmnation:  in 
that  case  thepower  gi vento  the  arbitrator  to  determine  the  action 
includes  a  power  to  award  costs  to  the  party  entitled  to  them(0); 
but  this  power  only  extends  to  the  costs  of  the  cause,  and  not 
to  the  costs  of  the  reference.    The  reason  why  an  arbitrator 
may,  without  express  power,  award  costs  of  the  cause  where  an 
action  is  referred  to  him,  seems  to  be,  that  the  awarding  cotA» 
is  a  part  of  the  determination  of  the  action,  and  therefore  there 
may  be  an  inaccuracy  of  expression  in  saying  that  the  power  is 
implied,  for  it  may  be  said  to  be  expressed  in  the  w(»fds  used 
for  referring  the  action.     If  the  action  were  not  referred,  but 
went  on  in  regular  course  to  a  determination  by  die  Conrty 
the  judgment  of  the  Court  must  in  general  award  costs  to  the 
successfol  party,  and  if^it  did  not  it  would  be  erroneous.    The 
costs  which  the  Court  are  bound  to  award  indude  nothing  but 
costs  of  the  cause ;  and  in  determining  the  action,  the  arbitra* 
tor  is  put  in  place  of  the  Court,  and  can  cmly  do  what  the 
Court  could  do :  he  therefore  can  award  nothing  but  costs  of 
the  cause.     In  this  view  of  the  case,  it  may  be  a  question 
whether  an  arbitrator  to  whom  a  cause  is  referred  without 
any  express  provision  as  to  costs,  is  not  bound  to  award  costs 
where  the  Statutes  give  them,  and  whether  his  award  wouM 

(a)  Uoe  d.  Wood  v.  Doe,  2  T.  R.  644. 
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"be  good  if  he  neglected  to  do  so.    It  would  seem  on  principle 
t;liat  in  such  a  case  his  award  would  be  bad,  on  the  same 
ground  as  that  on  which  a  judgment  not  awarding  them  would 
formerly  have  been  erroneous ;  but  so  far  as  authority  goes  it 
appears  to  be  otherwise.     In  Roe  d.  Wood  y.  Doe  [a)  the  lan- 
guage of  the  Court  as  r^[K>rted  on  this  subject  is :  ''  that  the 
power  of  awarding  costs  was  necessarily  consequent  on,  the 
authority  conferred  upon  the  arbitrator  of  determining  the 
cause;  and  that  the  reason  why,  in  references  of  this  sort,  a 
proTision  was  frequently  inserted  that  the  costs  should  abide 
the  eyent  of  the  award  was,  that  the  arbitrator  might  not  haye 
it  in  his  power  to  withhold  costs  from  the  party  who  was  in  the 
right.     Sut  that  was  to  be  considered  as  the  restriction  of  a 
power  which  he  would  otherwise  necessarily  haye  of  allowing 
costs  at  his  election.^^   The  question,  howeyer,  does  not  appear 
to  haye  been  eyer  raised. 

With  respect  to  the  costs  of  the  refrr^ice  and  award  (whe-  [ ' 
ther  the  reference  be  of  matters  in  difference  only,  or  of  a  cause 
only,  or  of  a  cause  and  matters  in  difference),  the  arbitrator 
has  no  power  oyer  them  in  the  absence  of  an  express  proyision 
in  the  submission  {b) ;  but  each  party  must  in  that  case  bear 
his  own  expenses  and  half  the  expense  of  the  award  (c). 

If,  by  the  submission,  the  costs  generally  are  directed  to  abide 
the  eyent,  the  arbitrator  has  no  power  oyer  any  part  of  them. 
He  haa  not,  of  course,  any  power  oyer  the  costs  of  the  cause, 
and  '^  the  costs''  generally,  include  the  costs  of  the  reference  {d) ; 
and  eyenif  the  costs  of  the  reference  were  not  included  in  such 
proyision,  the  arbitrator  would  not  haye  any  power  oyer  them ; 
for,  as  already  stated,  in  that  case  his  own  costs  of  the  re- 
ference must  be  borne  by  each  party. 

So,  if  the  terms  of  the  rule  or  order  of  reference  giye  power 
to  the  arbitrator  oyer  the  costs  generally  (whether  the  xefer- 

(a)  2  T.  B.  644.  165. 

(h)  IHth  v.  Bohinson^  1  B.  &  C.  (d)  Wood  v.  (yZelly,  9  East,  436; 

277.  Mackintosh  v.  Blyth,  1  Bing.  269 ; 

(c)  Per  lindcU,  C.  J.,  Taylor  v.  see  Bradley  v.  Tunaiow,  1  B.  &  P.  84, 

Lady  Gordon,  9  Bing.  573 ;  1  Dowl.  contrh. 
723;  and  see  Orove  v.  Cox,  1  Taunt. 
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ence  be  of  the  action^  or  of  the  action  and  all  other  matters), 
this  will  include  the  costs  of  the  reference  (a). 

Where  the  reference  of  an  action  included  all  disputes  and 
differences  except  the  costs  of  the  action,  and  the  costs  of  the 
action  were  directed  to  abide  the  event  of  the  award,  it  was  held 
that  the  plaintiff  in  whose  favour  the  award  was  made  was  not 
entitled  to  the  costs  of  the  reference,  and  that  the  arbitrator 
had  no  power  to  give  him  those  costs  {b) , 

Where  the  costs  are  to  abide  the  event,  the  event  means  the 
legal  event.  It  is  not  necessary,  therefore,  for  the  arbitrator 
to  mention  the  costs,  as  they  will  foUow  the  legal  effect  of  the 
award  (c). 

But  it  is  necessary  that  the  award  should  clearly  show  in 
whose  favour  it  is  made,  so  as  to  entitle  the  successful  party 
to  the  costs.  Therefore,  where  an  action  of  replevin  and  all 
matters  in  difference  was  referred  to  arbitration,  the  costs  of 
the  suit  to  abide  the  event  of  the  award,  and  the  arbitrator 
directed  that  the  action  should  cease,  and  that  6/.  due  at  the 
time  of  the  distress  on  account  of  a  yearly  rent  of  14/.  should 
be  paid  by  the  plaintiff  to  the  defendant,  who  was  to  pay  the 
costs  of  the  award,  and  that  those  respective  payments  being 
made,  the  parties  should  execute  general  releases ;  it  was  Jield, 
that  the  award  was  defective  in  not  showing  who  was  to  pay 
the  costs  of  the  replevin  suit  {d) , 

Where  the  costs  were  directed  to  abide  the  event,  and  the 
arbitrator  found  that  the  plaintiff  had  no  cause  of  action,  be- 
yond a  sum  of  102.  due  firom  the  defendant  for  money  lent  to 
his  wife,  which  had  been  paid  into  Court,  it  was  held  that  the 
defendant  was  entitled  to  the  costs  {e) .  So  in  an  action  for  a 
nuisance,  to  which  a  plea  of  the  general  issue  was  pleaded 
before  the  rules  limiting  the  defence  under  that  plea,  and  the 
arbitrator  found  that  the  plaintiff  had  not  proved  that  tbe  de- 
fendant was  the  cause  of  the  injury,  and  he  ordered  a  nonsuit 

(a)  Per  Oibhs,  C.  J.,  Sirutt  v.  JBo-  523;  Spvoy  v.  Webster,  2  DowL  46. 
ffers,  7  Taunt.  216;   2  Harsh,  624^  (d)  Leemiii^  y.  JFetimley,  6  B.  ft 
S.  a  Ad.  403. 

(b)  Strutt  Y.  Sogers,  suprc^.  (e)  Jkucson  y.    OarreU,   2    DowL 

(c)  Jupp  Y.  Orayson,  1  C.  M.  &  R.  624. 
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to  be  entered,  but  lie  also  ordered  tliat  the  defendant  should 
remove  the  nuisance  in  a  month;  it  was  held  that  this  was  a 
•finfliTig  substantially  in  favour  of  the  defendant,  and  that  he 
vras  entitled  to  the  costs  of  all  the  witnesses  that  could  be 
xoaterial  to  the  defendant  under  the  general  issue  (a) . 

On  the  same  principle,  when  the  arbitrator  has  no  power 
over  the  costs  of  the  action,  and  they  are  to  abide  the  event, 
he  cannot  award  a  stet  processus,  because  that  is,  in  effect, 
exerciaing  a  discretion  as  to  the  costs,  as  it  prevents  either 
party  &om  having  them,  there  being  no  legal  event  of  the 
award,  whereas  they  were  to  abide  the  legal  event  {b) . 

But  the  legal  event  which  the  costs  are  to  abide  may  be 
tliat  each  party  shall  pay  his  own  costs.  Thus,  where  the  refer- 
ence is  of  a  cause,  and  all  matters  in  difference,  with  a  direc- 
tion that  the  costs  of  the  action,  reference,  and  award,  shall 
abide  the  event  of  such  award,  and  be  paid  at  such  time  as 
the  arbitrator  shall  direct,  and  the  arbitrator  awards  some 
things  in  favour  of  each  party,  so  that  the  Court  cannot  say 
upon  the  whole  that  the  award  is  in  favour  of  either,  no  order 
can  be  made  as  to  any  part  of  the  costs  {c) ;  and  this,  although 
the  action  was  in  trespass,  and  the  arbitrator  finds  that  tres- 
passes were  committed  {d). 

Where  the  costs  were  directed  to  abide  the  event  of  the 
award,  and  the  arbitrator  directed  the  verdict  to  be  entered 
for  the  plaintiffs,  but  that  they  should  not  take  out  execution 
for  the  debt  until  they  had  paid  a  larger  simi  due  to  the  de- 
fendant, it  was  held  that  the  plaintiff  might  still  sue  out  exe- 
cution for  the  costs  (e). 

Where  the  arbitrator  to  whom  a  cause  is  referred,  is  to 
certify  for  whom  and  for  what  amount  the  verdict  shall  be 
entered,  and  the  costs  of  the  cause  and  reference  are  to  abide 

(a)  RadcUffe  v.  Sail,  2  C.  M.  &  R.  one  of  the  partice.    Hohson  v.  Steto- 

258;  8  DowL  802;  4  L.  J.  (N.  S.),  art,  4,  J).  &  L.  589. 

Exch.  191.  (c)  Yates  v.  Knight,  2  Bing.  K.  C. 

(h)  EwU  ▼.  HwU,  5  Dowl.  442.  277. 

BatitseemBthat  the  part  of  the  award  (d)  Boodle  v.   Davies,  8  A.  &  E. 

directing  a  stet  processus    may    be  200 ;  4  N.  &  M.  788,  8,  C. 

treated  as  Borplnsage,  if  there  is  a  snffi-  (e)  Highgate  Archway  Company  v. 

dent  finding  of  the  action  in  favour  of  Nash,  2  B.  &  Aid.  597. 
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tbe  event,  the  costs  of  the  reference  are  costs  in  the  came,  and 
follow  the  legal  event  of  the  verdict  (a). 

If  by  the  terms  of  the  submission  the  costs  arc  in  the  dis- 
cretion of  the  arbitrator,  he  must  in  general  award  tiieiiL 
Therefore,  where  an  agreement  of  reference  contained  a  stipuli- 
tion  that  the  costs  of  the  agreement,  of  the  reference,  and  of  the 
award  should  be  in  the  discretion  of  the  arbitrator,  and  should 
be  defrayed  as  he  should  direct,  and  the  arbitrator  awarded  a 
sum  of  money  to  be  paid  by  the  defendant  to  the  plaintiff, 
but  made  no  award  as  to  the  costs,  it  was  held  bad  (A). 

A  cause  and  all  matters  in  difference,  including  an  equity 
suit,  were  referred  to  arbitration,  with  power  to  the  arbitrator 
to  direct  such  verdict  as  he  thought  proper,  and  to  deta- 
mine  what  should  be  done  by  either  party  touching  the 
matters  in  dispute,  the  costs  of  the  cause  and  equity  suit  to 
abide  the  event  of  the  award,  and  the  costs  of  the  reference  and 
award  to  be  in  the  arbitrator's  discretion.  The  bill  in  equity 
filed  by  the  defendants  in  the  action  against  the  plaintiffi 
prayed,  amongst  other  things,  an  injunction  against  further 
proceedings  in  the  action;  and  the  arbitrator  directed  that 
a  verdict  should  be  entered  for  the  plaintiffs  at  law,  with  da- 
mages on  some  issues  in  the  cause,  and  for  the  defendants  on 
the  others;  but  he  ordered  that  no  execution  should  be  taken 


(a)  Deer€  y.  Kirkhoute^  20  L.  J. 
(N.  S.),  Q.  B.  195;  1  Bui  Court  Caaefl, 
788. 

(h)  Sickardsan  t.  Wonley,  6  Exch. 
Bep.  618 ;  19  L.  J.  (N.  S.),  Bxch.  817. 
Under  the  Landi  ClaDmsGonsolidflfcion 
Act  (8  Vict,  c  18^8. 84),  aU  the  costs  of 
and  inddent  to  any  arbitration  under 
that  Act,  to  be  settled  by  the  arbitra- 
ton,  shall  be  borne  by  the  promoters  of 
the  undertaking,  unless  the  arlritrators 
shall  award  the  same  or  a  less  sum  than 
shall  have  been  offered  by  the  promoters 
of  the  undertaking;  in  which  case  each 
party  shall  bear  his  own  ooets  incident 
to  the  arbitration,  and  the  costs  of  the 
arbitrators  shall  be  borne  by  the  par- 
ties in  equal  proportions.    The  arbi- 


trators must  settle  the  coebs,  and  shov 
who  is  to  bear  them,  but  they  may  do 
so  subsequently  to  their  award.   Otmid 
V.  Staffordshire  Potteries  amd  WaUr 
Works  Company,  5  Exch.  214;  1  L' 
M.  &  P.  264,  OTeiTuling  Londtm  0»d 
North  Western  SaUway  Cov^p<m!f  ▼• 
Qmck,  5  D.  &  L.  685;  see  abo  ^ 
WUts,  Somerset  and  Weymomth  SaU- 
woff  Compamgt  8  Exdi.  Rep.  728;  sod 
Ross  T.  York,  Newcastle  amd  BeneUk 
Railway  Compemy,  5  D.  &  L.  695.  M 
however,  arbitration  under  this  Act  is 
not  a  proceeding  in  either  of  the  snp^ 
rior  Courts,  it  does  not  fidl  within  the 
province  of  this  work  to  treat  more 
fully  of  it. 
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out  by  the  plaintifib ;  and  that  after  entering  of  the  verdict  as 
above,  and  any  judgment  thereon,  all  proceedings  on  the  judg- 
ment by  either  party  to  the  action  should  be  stayed.    He  also 
directed  that  the  suit  inequity  should  cease.   It  was  held  that 
tlie  award  did  not  exceed  the  arbitrator's  authority,  although, 
but  for  the  directions  contained  in  it,  the  verdict  would  have 
entitled  the  plaintiffs  to  the  general  costs  (a).     Lord  Denman, 
in  delivering  his  judgment  in  this  case,  said,  "  The  '  event  of 
tlie  award '  which  the  costs  were  to  abide,  means  the  ultimate 
and  general  event,  not  each  particular  part ;  and  as  the  suit  in 
equity  which  was  referred  prayed  an  injunction,  the  arbitrator 
clearly  had  power  to  order  that  the  plaintiffs  should  be  re- 
strained on  equitable  grounds  from  proceeding  to  recover  all 
that  which  on  legal  grounds  they  were  entitled  to.    It  is  true 
that  he  thus  exercises  indirectly  a  jurisdiction  over  the  costs 
at  law ;  but  that  is  in  the  exercise  of  a  power  necessarily  re- 
sulting from  the  nature  of  the  reference,  and  without  which 
he  could  not  have  properly  adjudicated  upon  the  suit  in  equity : 
it  is  by  no  means  the  exercise  of  a  discretion  as  to  the  costs, 
such  as  the  reference  meant  to  exclude;  and  the  costs  are  still 
left  to  abide  the  event  as  the  parties  intended.'^ 

And  as  the  arbitrator  must  exercise  his  discretion  as  to  the 
party  who  is  to  pay  the  oosts^  when  that  discretion  is  given 
Mm,  so  also  is  he  obliged  to  award  the  amount  when  so  di- 
rected. Therefore,  when  a  cause  was  referred,  *'  the  costs  of  the 
cause  to  abide  the  event,  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrator,  who  shall  ascertain 
the  same,''  it  was  held  that  the  arbitrator  was  bound  to  deter- 
mine the  amount  of  the  costs  of  the  reference  and  award  (£). 

Where  the  agreement  of  reference  provided  that  the  arbi- 
trator should  by  his  award  direct  by  whom,  to  whom,  and  in 
what  proportions  and  manner  the  costs  of  the  award  and  the 
compensation  to  the  arbitrator  should  be  paid,  and  the  award 
directed  them  to  be  paid  by  A.,  B.,  C,  (parties  to  the  refer- 

(a)  MeevM  v.  M'Qregor,  9  A.  &  B.  case,  the  oosts  being  waived  by  consent, 

676;  1  P.  &  D.  372,  8.  C,  the  Court  aUowed  the  reddue  of  the 

(h)  Morffon  v.  SmUh,  9  M.  &  W.  award  to  stand. 
427;    1  Dowl.   N.  S.  67.     In  that 
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exice,)  in  equal  proportions,  the  awaid  was  held  good ;  although 
it  did  not  otherwise  show  by  whom,  to  whom,  or  in  what 
mftnnftr  these  costs  were  to  be  paid,  as  it  sufficiently  indicated 
that  each  of  the  three  persons  was  to  pay  one  third  of  them  to 
the  arbitrator  (a) . 

Where  the  costs  abide  the  event,  each  party  is  in  general 
entitled  to  the  costs  of  issues  found  for  him. 

Thus,  where  in  an  action  of  covenant  the  dedaration  con- 
tained four  breaches  to  which  there  were  several  pleas,  and 
all  the  matters  specified  in  the  plaintiff's  particulars  were  re- 
ferred before  the  issue  was  made  up,  and  the  costs  of  the  suit 
were  to  abide  the  event  of  the  award,  the  costs  of  the  reference 
and  the  award  to  be  in  the  discretion  of  the  arbitrator,  and 
the  arbitrator  found  that  the  plaintiff  had  sustained  damages 
to  a  certain  amount  upon  one  of  the  breaches  of  cove- 
nant specified  in  his  particular ;  and  as  to  the  rest,  that  he 
had  no  cause  of  action  against  the  defendant :  it  was  held, 
that  the  defendant  was  entitled,  under  the  74th  Rule  of 
Hilary  Term,  2  Will.  TV.  (i),  to  the  costs  of  those  issues 
that  were  found  for  him,  and  this  although  the  cause  was  not 
in  strictness  at  issue  (c).  Jlndal,  C.  J.,  observed,  that  ^^  the 
parties  have  agreed  that  the  costs  of  the  suit  should  abide  the 
event  of  the  award ;  and,  though  the  cause  was  not  strictly  at 
issue,  they  have  agreed  that  it  shall  be  treated  as  a  cause  in 
which  the  issues  are  properly  joined.  If  the  cause  were  not 
at  issue,  the  prothonotary  could  have  had  no  power  to  tax  the 
plaintiff's  costs  of  the  issue  that  has  been  found  for  him- 
The  plaintiff  cannot  contend  that  the  cause  was  ripe  for 
judgment  so  as  to  entitle  him  to  costs,  and  not  so  for  all 
purposes." 

Where  the  costs  of  the  cause  abide  the  event  of  the  award, 
the  arbitrator  must  in  general  award  on  every  issue  raised  by 
the  pleadings,  so  as  to  give  the  officer  of  the  Court  power  to 
tax  the  costs  for  the  party  in  whose  favour  such  issue  shall  be 
found  {d). 

(a)  In  re  Young,  22  L.  J.  (N.  S.),  (c)  Daubez  v.  Siekman,  4  Dowl 
C.  P.  160.                                                    129 ;  1  Soott,  564»  8.  C. 

(b)  See  ante,  p.  16.  (d)  Morris  v.  Daniel,  10 Bing.  5o7; 
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But  if  it  can  be  clearly  inferred  from  the  award  in  which 
way  each  of  the  issues  has  been  founds  it  is  sufficient.  Thus^ 
as  a  finding  for  the  plaintiff  means  a  verdict  for  him  on  all 
the  issues  on  which  a  verdict  can  be  found  for  the  plaintifi^, 
lie  need  not  state  in  precise  terms  that  he  finds  on  the  first, 
second,  or  other  issues  (a). 

So,  if  it  can  be  discovered  upon  the  award  that  eveiy  issue 
must  have  been  considered  by  the  arbitrator,  that  is  sufficient, 
and  there  need  not  be  a  specific  finding  on  each  issue  (i). 
Therefore  if  an  arbitrator  to  whom  all  matters  in  difference  in 
a  cause  are  referred  (the  costs  of  the  cause,  reference,  and 
award  abiding  the  event)  directs  that  upon  the  whole  mat* 
ters  in  difference  in  the  action  the  plaintiff  is  entitled  to  a 
certain  sum,  that  is  a  sufficient  disposing  of  all  the  issues,  so  as 
to  make  the  award  good  (c) .  So,  also,  if  he  awards  that  the 
plaintiff  had  a  good  cause  of  action  against  the  defendant,  ^'  as 
stated  in  the  declaration,^'  and  fixes  the  damages  at  a  certain 
sum  {d).  But  when  a  cause  and  all  matters  in  difference  are 
referred^  an  award  that  the  defendant  owes  the  plaintiff  a 


KiOmm  V.  KUhum,  13  M.  k  W.  671 ; 
14  L.  J.  (N.  a),  Exch.  160;  2  D.  & 
L.  633;  Stonehewer  v.  Farrar,  6  Q. 
B.  730;  14  L.  J.  (N.  S.),  Q.  B.  122; 
Githome  v.  Hart,  5  M.  &  W.  50;  7 
BowL  402;  JBowrJee  v.  Idoyd,  2  Dowl. 
N.  S.  452 ;  10  M.  &  W.  550 ;  Pearson 
▼.  Arekbold,  2  DowL  N.  S.  1018 ;  11 
M.  &  W.  477 ;  12  L.  J.  (N.  S.),  Exch. 
808;  JEngland  t.  Daimon,  9  Dowl. 
1052.  This  last-mentioned  case  over- 
roles  Dibhen  v.  The  Marquis  of  Angle- 
sea,  10  Bing.  568,  in  which  it  was 
held  that  an  award  could  not  be  set 
aside  on  the  ground  that  every  issue 
had  not  been  disposed  of,  unless  the 
arbitrator  had  been  requested  to  decide 
on  each  separately.  The  mle  laid 
down  in  the  text  has  been  applied  to 
the  former  actions  of  ^ectment,  where 
the  declaration  contained  several  de- 
miaes ;  bat  in  those  actions  the  neoes- 
nty  for  an  award  on  each  coant  had 


reference  to  the  title  as  well  as  to 
the  taxation  of  costs.  See,  per 
Wighiman,  J.,  Doe  d.  Starling  v. 
SUlen,  2  Dowl.  K.  S.  700 ;  see  also 
Doe  d;  Madkins  v.  Homer,  8  A.  &  E. 
235 ;  3  N.  &  P.  344. 

(a)  Per  Parke,  B.,  WUoox  v.  Wil- 
cox, 19  L.  J.  (N.  S.),  Exch.  27 ;  4 
Exch.  Rep.  500. 

(h)  See,  per  Pattesan,  J.,  Sunt  v. 
Sunt,  5  DowL  442;  and  Mennie  v. 
JHUls,  5  Bing.  N.  C,  249;  7  Scott, 
276. 

(c)  Sobson  V.  Stewart,  4  D.  &  L* 
589;  16  L.  J.  (N.  S.),  Q.  B.  145; 
Sumphreg  v.  Pearce,  7  Exch.  Rep. 
696 ;  22  L.  J.  (N.  S.),  Exch.  120. 
These  cases  overrule  Brooks  v.  Par- 
sons, IDowl.  &  L.  691;  13  L.  J. 
(N.  S.),  Q.  B.  60. 

(d)  Philips  V.  Siggins,  20  L.  J.. 
(N.  S.),  Q.  B.  357;  2  L.  M.  &  P. 
855. 
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certain  mim^  is  insofficieiit^  became  it  does  not  appearirhetlier 
that  Bum  has  referenoe  to  the  cause  of  action,  or  to  the  mat- 
ters in  difference^  ao  that  there  would  be  a  difficulty  in  taxing 
the  ooeta  (a).  Thus,  also,  an  awaid  must  diqpose  of  an  issoe 
<m  a  new  assignment  (b) . 

As  the  arbitrator  may  in  some  case?  find  generally  far  the 
plaintiff,  so  he  may  in  like  cases  direct  geuerally  that  the 
verdict  be  entered  for  the  defendant,  as  the  meaning  of  it  is, 
that  a  verdict  shaU  be  entered  for  the  defendant  upon  eadi 
issue  which  could  be  found  for  him ;  and  the  only  queatioii  in 
such  a  case  would  be,  whether  all  the  issues  could  be  oooiaBst- 
ently  found  for  him  (c).  If  they  could  not,  then  the  awaid 
is  deficient,  as  well  because  it  does  not  enable  the  parties  to 
obtain  the  costs  of  the  issues  to  which  they  are  entitled,  as 
because  the  meaning  of  the  arbitrator  is  uncertain.  ThuB» 
where  to  an  action  to  recover  a  reward  promised  to  a  person 
giving  the  first  information  of  the  party  guilty  of  a  felony,  the 
defendant  pleaded,  1st,  nonauumpsit;  2ndly,  that  the  plaintiff 
did  not  give  the  first  information ;  and  Srdly,  payment  of  £5 
in  satisfaction;  and  the  arbitrator  (the  costs  abiding  the  event) 
awarded  that  the  plaintiff  had  no  cause  of  action,  and  directed 
a  verdict  to  be  entered  for  the  defendant :  it  was  held  tiiat  the 
award  was  defective,  in  not  awarding  specifically  as  to  the 
two  last  issues ;  but  the  case  was  disposed  of  by  the  defendant 
allowing  the  costs  of  those  issues  to  be  taxed  for  the  plain- 
tiff  (d) .  Where,  to  debt  for  mon^  had  and  received,  and  on  an 
account  stated,  the  defendant  pleaded  never  indebted,  payment, 
and  set-off,  and  the  cause  and  all  matters  in  difference  being 
referred  (the  costs  of  the  cause  to  abide  the  event),  and  the 
arbitrator  found  that  there  were  no  matters  in  dispute  besides 


(a)  KiUmm  v.  KUbwm,  18  M.  A 
W.  671 ;  14  L.  J.  (N.  S.),  Exch.  160; 
2  D.  &  L.  638 ;  which  most  he  taken 
with  the  ohflefTations  of  Parke,  6.,  in 
SwHphrey  v.  Peetree,  22  L.  J.  (N.  S.), 
Exch.  120;  for  it  seems  clear  the  for- 
mer case  cannot  now  be  upheld  on  the 
grounds  alleged  in  the  judgment. 

(ft)   JFykes  V.  SUpton,  8  A.  &  E. 


246,  note  (a);  8  N.  ft  M.  240. 

{o)  Cooper  r.  Lamffdon,  9  M.  &  W. 
60;  1  DowL  N.  S.  892;  11  L.  J. 
(N.  S.),  Exch.  222. 

(<Q  England  ▼.  Dtmson,  9  Dowl 
1052.  But  an  award  that  Oe  ph&alsff 
has  no  caose  of  action,  may  be  in  sovne 
oases  Buffident.  See  Sitrdit^  ▼.  JFbr- 
**o«r,  1  M.  &  W.  415 ;  4  IKml.  761. 
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those  involved  in  the  canse,  and  directed  the  verdict  to  be 
entered  for  the  defendant,  it  was  held  that  the  award  was  not 
intelligible,  because,  if  the  verdict  was  to  be  entered  on  the  first 
ootint  for  the  defendant;,  he  never  was  indebted  to  tiie  plain- 
tiff and  the  set-off  being  found  for  him  also,  it  would  appear 
there  was  a  sum  due  from  the  plaintiff  to  the  defendant;  and 
although  that  was  quite  possible,  and  would  not  be  inconsist- 
ent (a),  still  the  award  in  this  case  should  have  found  a  smn 
due  to  the  defendant,  the  reference  being  of  all  matters  in 
difierence  (&). 

In  these  cases  of  imperfect  awards,  where  the  damages  are 
separable  firom  the  costs,  the  Courts  have  sometimes  enforced 
the  award  as  to  the  former,  on  condition  of  allowing  the  costs 
of  the  issues  undisposed  of,  to  the  opponent  (c). 

Where  an  action  of  debt,  in  which  the  defendant  had  plead- 
ed the  general  issue  and  a  set-off,  was  referred  to  arbitration, 
the  costs  of  the  reference  and  award  to  abide  the  event  of  the 
award,  and  the  arbitrator  found  that  the  plaintiff  was  not 
entitled  to  recover  in  the  action,  and  had  not  any  cause  of 
action  against  the  defendant,  but  said  nothing  as  to  the  set- 
off, it  was  held  that  the  defendant  was  entitled  to  the  costs  of 
the  reference  and  award,  the  words  ''event  of  the  award^^ 
meaning  the  event  as  to  the  action  itself  and  not  the  event 
as  to  the  determination  of  the  particular  issues  (d).  This 
case  is  clearly  distinguishable  firom  those  already  noticed, 
deciding  that  every  issue  must  be  disposed  of,  as  here  the 
costs  of  the  reference  and  award,  and  not  the  costs  of  the 
cause,  depended  upon  the  event  of  the  award;  and  to  make  it 


(a)  WUUamt  v.  MouUdale,  7  M.  & 
W.  184. 

(d)  Malomf  T.  StotihUy,  4  M.  &  G. 
647;  2  Dowl.  N.  S.  122.  Bat  if  the 
parties  hftd  by  the  mbmifloon  agreed 
that  if  the  arbitrator  should  find  the 
plaintiff  not  entitled  to  recover  any 
debt  or  damages,  then  a  verdict  was  to 
be  entered  for  the  defendant^  no  oljee« 
ti<m  would  arise,  the  poarties  by  thdr 
own  contract  having  fixed  the  aothority 
of  the  arbitrator,  and  dispensed  with  the 


necessity  of  a  spedfic  finding  on  each 
issne.  Waddle  v.  Doumman,  12  M.  k 
Vr.  662 ;  ]  D.  &  L.  660,  and  observa- 
tions of  Parke^  B.,  on  that  case,  in  KH- 
hwm  V.  KUlmm,  2  D.  &  L.  686. 

(p)  See  England  v.  Davison,  gupra ; 
WUUamaon  v.  Locke,  2  D.  &  L.  782 ; 
and  per  JSrle,  J.,  in  Me  Lloyd  and 
8pime,  6  D.  &  L.  686. 

(<2)  Dnehworth  v.  Hafriean,  4M.  ft 
W.  432.  By  **  costs  of  the  award"  is 
meant  the  payment  to  the  arbitrator. 

E  E  2 
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incambent  on  the  arbitrator  to  find  upon  each  issue,  words 
ought  to  have  been  introduced  into  the  rule  of  reference  to 
show  that  he  was  bound  so  to  find  (a). 

In  an  action  of  debt,  the  cause  and  /dl  matten  in  difference 
were  referred  before  plea ;  the  costs  of  the  action,  reference, 
and  award  to  abide  the  event  of  the  award,  without  die 
necessity  of  any  specific  finding  of  the  event  of  the  scticHi 
appearing  on  the  award.  The  plaintiflPs  daim  was  far  woib 
executed  under  four  separate  written  contracts,  for  sepaitte 
portions  of  the  defendants'  railway,  and  also  under  three 
verbal  contracts.  On  the  hearing  before  the  arbitrator,  a  sepa- 
rate claim  was  made  in  respect  of  each  contract,  and  distinct 
evidence  given  with  reference  to  each;  and  there  were  daiios 
for  injuries  done  to  an  engine  of  the  plaintiff  and  for  non- 
delivery of  some  wagons,  and  all  these  claims  were  disputed. 
The  arbitrator  awarded  that  the  plaintiff  had  good  cause  of 
action,  and  in  respect  of  it  and  the  other  matters  in  difference, 
the  defendants  should  pay  a  specified  sum.  It  was  objected 
that  the  arbitrator  ought  to  have  awarded  specifically  as  to 
each  contract ;  and  it  was  urged,  that  supposing  he  hadfound 
that  the  defendants  were  bound  to  pay  some  small  sum 
respecting  the  engine,  but  w^s  of  opinion  that  the  defendants 
had  paid  the  plaintiff  in  respect  of  the  railway  works,  it  would 
be  very  hard  that  the  defendants  should  have  to  pay  tie 
whole  costs,  because  the  daim  in  respect  of  a  trifiing  matter 
was  dedded  against  them.  Mr.  Justice  Wighiman  said  the 
question  was,  whether,  where  there  are  several  totally  distinct 
debts  to  which  separate  evidence  is  applicable,  and  the  jury 
have  found  generally  for  the  plaintiff^  the  defendant  would  be 
entitled  to  call  upon  the  jury  to  find  separately  as  to  each. 
That  learned  Judge  subsequently  dedded  that  the  case  fell 
within  the  decision  in  Anderson  v.  Chapman  {b),  and  that 
there  was  no  ground  for  the  objection,  which  was  of  a  novel 
kind,  and  unsupported  by  any  authority  (c). 

(a)  See  an   explanation   by   Lord  Exdi.  9 ;  see  aiUe,  p.  57. 
Abinffer  of  the  dednon  in  this  case,  (e)  Craw^kaw  v.    Tike    Tori  o^ 

in  Boitrke  v.  JJoyd,  2  DowL   N.  S.  Iforth  Midkmd   Saikpt^  Compa*!/^ 

455;  lOM.  &W.  550.  21  L.  J.,  Q.  B.  274;   1  Bafl  Court 

(ft)  6  M.  &  W.  483;  9  L.  J.  (N.  S.),  Cafles.  46,  S.  C. 
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Where  costs  are  in  the  discretion  of  the  arbitrator^  who  ib 
to  award. and  direct  by  and  to  whom  they  are  to  be  paid,  the 
arbitrator  ib  empowered  to  point  out  the  party  who  is  to  pay, 
but  not  to  fix  the  amount  of  those  costs.  If,  however,  he  does 
award  a  fixed  amount,  it  seems  the  award  could  not  be  set 
aside  on  that  groimd,  if  the  amount  is  reasonable ;  but  if  he 
does  awiurd  an  unreasonable  amount,  the  award  may  be  set 
aside,  or  the  party  who  has  been  compelled  to  pay  the  amount 
may  recover  it  back  by  action  (a) . 

Nor  can  an  arbitrator  award  costs  to  be  taxed  as  4)etween 
attorney  and  client,  whether  he  has  a  general  power  over  the 
costs  or  not  (b) .  Nor  can  he  direct  the  costs  to  be  paid  to  a 
stranger  (c),  nor  delegate  any  particular  person  to  tax  or  de- 
cide on  the  amount  of  the  costs,  without  express  power  (d). 
But  he  may  direct  the  amoimt  to  be  taxed  by  the  officers  of  the 
Court  (e),  .although  no  cause  was  pending,  provided  the  order 


(a)  Femiey  v.  Sranson,  20  L.  J. 
(N.  S.),  Q.  B.  178;  and  see  In  re 
Coombt,  4  Exch.  Rep.  839;  ThrelfaU  v. 
Fanshawe,  1  L.  M.  &  P.  340.  In  that 
caBe»  a  lay  arbitrator,  under  a  Judge's 
order  in  a  cauae,  having  power  over 
the  ooBtB  of  the  award,  directed  that 
they  should  he  home  by  the  defendant^ 
and  aseesBed  the  costa  at  39/.  17<.  4d, 
It  appeared  that  part  of  that  sum  waa 
the  amount  of  charges  of  an  attorney 
who  aasiated  the  arbitrator  in  drawing 
up  the  award.  The  plaintiff  took  up 
the  award,  and  demanded  payment  of 
the  39/.  VJs.  4d.  of  the  defendant^  who 
Tcflued  to  pay  it.  On  motion  for  an 
attadmient^  it  was  held  that  the  arbi- 
trator had  power,  in  the  first  instance^ 
to  name  the  sum  to  be  paid  for  costs 
of  the  award ;  and  that  if  the  defend- 
ant did  not  proceed  with  due  diligence 
to  procure  a  taxation,  and  insist  on  the 
necessity  of  it,  he  could  not  set  up  the 
want  of  taxation  as  a  ground  for  op> 
posing  an  attachment  fbr  non-payment. 


It  was  also  held,  that  as  the  arbitrator 
was  a  layman,  his  employment  of  an 
attorney  was  reasonable ;  but  that>  at 
all  events,  as  the  defendant  had  not 
objected  to  it  during  the  reference,  he 
must  be  taken  to  have  assented* 

It  was  also  held,  that  the  payment  of 
the  costs  of  the  award  by  the  plaintiff 
to  the  arbitrator,  although  not  sworn  to 
on  the  affidavits,  sufficiently  appeared 
from  a  correspondence  between  the 
parties,  in  which  the  payment  was  as- 
sumed on  both  sides,  and  not  disputed 
by  the  defendant,  and  also  from  the 
fiict  that  the  plaintiff  had  taken  up  the 
award. 

(b)  Marder  v.  Cox,  Cowp.  127 ; 
Barker  v.  2V6«o»,  2  W.  Bla.  953 ;  and 
see  Whitehead  v.  JW^A,  12  East,  167. 

(o)  Dyer,  242  (a).  And  see  In  re 
Uotfd  and  SpUtle,  6  D.  &  L.  631. 

(d)  See  Knott  v.  Long,  2  Stra.  1025. 

(e)  Per  Wighiman,  J.,  Femley  v. 
Braneon,  eupra ;  and  see  Watson  on 
Awards,  8rd  edit.  p.  165. 
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of  reference  or  agreement  provides  for  its  being  made  a  rule  of 
Court,  and  it  is  made  a  rule  of  Court  aocordingty  (a). 

Where  an  action  on  indentures  of  apprenticeship,  together 
with  two  other  actions,  in  one  of  which  the  inftnt  apprentioe 
sued  by  his  next  firiend,  were  referred,  the  costs  of  the  causes 
to  abide  the  event,  and  the  costs  of  the  reference  and  award  to 
be  in  the  discretion  of  the  arbitrator,  who  was  to  oertify  to 
whom  and  by  whom  the  same  were  to  be  paid ;  and  the  arbi- 
trator awarded  that  the  verdict  in  the  first-mentioned  cause 
should  be  entered  for  the  defendant;  that  the  two  other 
actions  should  be  no  further  prosecuted ;  and  that  the  infant 
should  pay  the  costs  of  the  reference  and  award :  it  was 
objected  that  the  arbitrator  had  exceeded  his  authority  in 
ordering  an  in&nt  to  pay  costs,  and  that,  independenlly  of 
that,  he  could  not  order  the  costs  of  the  reference  of  all  those 
actions  to  be  paid  by  a  stranger  to  two  of  them.  But  ths 
objections  were  overruled  {b). 

Where  a  special  jury  was  obtained  on  the  motion  of  the 
defendant,  and  the  cause  was  referred  at  nisipriuSj  the  costs  of 
the  cause  to  abide  the  verdict  to  be  entered  by  the  arbitrator, 
and  the  costs  of  the  reference  and  of  the  special  jury  were  left 
in  the  discretion  of  the  arbitrator,  it  was  held  that  the  arbi- 
trator could  not,  after  directing  a  verdict  for  the  plaintiff, 
award  that  the  latter  should  pay  the  costs  of  the  special  jury; 
the  meaning  of  the  submission  being,  that  the  arbitrator 
should  have  the  power  of  allowing  the  costs  of  the  special  juiy 
as  costs  in  the  cause,  if  the  party  who  moved  for  the  same 
were  to  succeed  (c). 

Of  course,  h  fortiori^  where  the  costs  are  directed  to  abide 
the  event,  the  arbitrator  cannot  determine  the  amount  or 
direct  that  a  certain  sum  shall  be  paid  on  their  account  [i)* 

The  successful  party  will  be  in  general  entitled  to  costs  on  the 
same  scale  as  he  would  have  been  if  the  action  had  proceeded 

(a)  Shear  v.  Sarradme,  7  Ezch.  cuted — a  gronnd  of  objection,  tf  ^' 

Bep.  269.  ready  pointed  ont. 

.    (h)  Pnmdfoot  y.  PoiU,  8  D.  &  L.  (o)  mnla^wn  t.  M'Leod,  1  B.  ^ 

524.    No  objection  appears  to  have  Aid.  668. 

been  taken  to  the  award  that  the  two  (cQ  Kendrick  v.  Ikmet,  5  l^ 

actions  should  be  no  ftirther  prose-  693. 
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cuid  temimated  in  the  ordinary  way ;  and  therefore  an  award 
znnst  not  leave  the  amount  to  which  the  plaintiff  is  entitled,  in 
such  doubt  as  to  render  it  uncertain  whether  the  costs  are  to 
l>e  ta:i^ed  on  the  higher  or  the  reduced  scale  (a). 

Where,  after  a  yerdict  for  the  pkintiff,  and  a  rule  absolute 
for  a  ne^  trial,  without  mention  of  costs,  the  cause  is  referred, 
^^  the  costs  to  abide  the  event,'^  the  party  succeeding  on  the 
refeirence  is  not  entitled  to  the  costs  of  the  trial ;  for  the  case 
£Edls  within  the  principle  of  the  general  rule  in  such  a  case  (&). 
And,  on  the  other  hand,  the  costs  of  an  abortive  reference 
entered  into  by  the  parties  at  the  assize  town  before  the  cause 
was  entered,  and  not  made  a  rule  of  Court,  are  not  costs  in 
the  cause  to  which  the  party  ultimately  succeeding  upon  the 
trial  is  entitled  (c). 

Although  parties  may  bind  themselves  so  as  to  give  the  arbi- 
trator  power  to  set  off  costs  as  between  them,  they  camiot  by 
their  agreement  defeat  the  right  of  the  attorney  to  his  lien  {d). 

Where  two  actions  by  the  same  plaintiff  against  different 
defendants  were  referred,  together  with  all  matters  in  differ- 
ence, the  costs  to  abide  the  event,  and  the  first  action  was 
awarded  in  fiftvour  of  the  plaintiff,  and  the  second  for  the 
defendants,  but  the  arbitrator  also  awarded  a  sum  (in  respect 
of  other  matters  in  difference)  to  the  defendant  in  the  first 
action,  and  directed  that  he,  being  also  the  real  defendant  in 
the  second  action,  should  set  off  that  sum  and  the  costs  of  the 
second  action  against  the  damages  and  costs  in  the  first  action : 
it  was  held,  that  whether  the  arbitrator  had  or  had  not  power  to 
order  the  set-off  as  between  the  parties,  the  lien  of  the  plain- 
tiff's attorney  on  the  damages  and  costs  in  the  first  action 
could  not  be  prejudiced  contrary  to  the  rule  of  Court  (e), 

rule  stated,  ante,  p.  878. 

(c)  Doe  d,  J>wne9  v.  Morgan,  4  M. 
&  W.  171. 

(d)  Per  Mcmle^  J.,  in  Dwnn  v.  Weet^ 
aO  L.  J.,  C.  P.  8,  oommentrng  on 
Coioettv.  Betteley,  4  M.  &  Soott,  266. 

ifi)  See  Practice  Rules,  HiL  T.  1853 
(r.  63),  Te-establishing  the  previous  rule 
of  HU.  T.  2  W.  IV.  (r.  93)  j  see  also 
the  Chapter  on  Set-oif  of  Costs,  poet. 


(a)  L9mdr.BudeQn,lJ>*A,lj.2d6', 
aee  emie,  p.  179. 

(b)  Thomae  t.  Eavokee,  9  M.  &  W. 
53;  1  DowL  (X.  S.)  346.  So,  also,  where 
fai  such  a  case  ''the  costs  of  the  cause" 
were  in  the  arbitrator's  discretion,  and 
he  ordered  the  defendant  to  pay  them, 
it  was  held  that  the  plaintiff  was  not 
entitled  to  the  costs  of  the  first  triaL 
Sighif  V.  Ohell,  7  B.  &  C.  57.    See  the 
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which  provides,  that  "  no  set-off  of  damages  or  costs  between 
parties  shall  be  allowed  to  the  prejudice  of  the  attorney's  lien 
for  costs  in  the  particular  suit  against  which  the  set-off  is 
sought ;  provided  nevertheless,  that  interlocutory  costs  in  the 
same  suit  awarded  to  the  adverse  party  may  be  dedncted  {a). 

But  this  rule  is  only  applicable  where  the  parties  apply,  or  have 
consented  that  the  costs  or  damages  be  set  off ;  and  therefore 
where  an  arbitrator,  under  a  submission  of  a  cause  and  all  mat- 
ters in  difference,  awarded  a  sum  to  be  paid  to  the  plaintiff  in 
respect  of  matters  in  difference  between  him  and  the  defendant, 
but  found  for  the  defendant  in  the  action,  and  directed  that 
the  latter  should  receive  the  amount  of  the  costs  of  the  action 
(which  followed  the  event)  at  the  same  time  and  place  ap- 
pointed for  payment  of  the  amount  due  to  the  plaintiff;  and 
the  defendant  paid  to  the  plaintiff's  attorney  the  sum  due  from 
him,  minus  a  sum  equal  to  the  costs  of  the  action,  refusing  to 
pay  that,  imless  the  plaintiff  paid  the  costs  of  the  action :  the 
Court  refused  to  order  him  to  pay  the  balance  to  the  attorney, 
who  had  a  lien  against  the  plaintiff  for  more  than  the  sum 
awarded  {b). 

An  award,  directing  the  plaintiff  or  defendant  (as  the  case 
may  be)  to  pay  the  costs,  without  saying  to  whom  they  are  to 
be  paid,  is  sufficient  even  in  the  case  of  several  plaintiffs,  and 
the  defendant  is  to  pay  the  costs,  because  it  would  be  absurd 
to  suppose  that  they  are  to  be  paid  to  any  other  person  than 
the  plaintiffs,  and  the  payment  to  one  would  be  sufficient  to 
discharge  the  defendant  {c) , 

Where  the  submission  places  the  costs  of  the  reference  and 
award  in  the  discretion  of  the  arbitrator,  and  contains  (as  is  now 
generally  the  case)  a  clause  giving  the  Court  power  to  remit 
the  matters,  or  any  of  them,  back  to  the  arbitrator,  and  the 
award  is  sent  back  to  him  on  any  point,  without  any  new  direc- 
tion as  to  costs,  it  seems  that  the  arbitrator  has  a  discretionary 
power  over  the  costs  of  the  second  reference  and  award  {(*)' 

(a)  CoweUv,  ie^fe&y,  10  Bing.  482;  (c)  Baikf  v.  CmUmg,  20  L.  X  ^' 

4  M.  &  Scott,  266.  S.),  Q.  B.  236. 

(6)  Dunn  v.   Wett,  10  C.  B.  Eep.  (rf)  Johnson  v.  Latham,  20  L.  J" 

420;  20 L.  J.  (N.  S.),  C  P.  1.  Q.  B.  236;  2L.  M.  &  P.  206. 
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He  may  in  such  a  case  repeat  the  terms  of  the  former  award 
as  to  costs^  without  ciedling  or  hearing  the  parties;  but  if 
the  costs  were  taxed  before  the  original  award  was  sent  back^  a 
fresh  taxation  is  necessary ;  as  by  the  reference  back  the  first 
awards  and  the  allocation  also^  is  a  nullity  {a). 

It  seems  to  have  been  considered  by  Mr.  Justice  Erie,  who 
decided  that  case^  that  the  award  of  costs  by  the  subsequent 
award  would  include  all  the  costs  of  the  first  award.  In  a  sub^ 
sequent  case  in  the  Exchequer^  where  the  awards  being  defec- 
tive, was  referred  back  by  the  Court  to  the  arbitrators,  who 
heard  fresh  evidence  and  made  a  second  award,  it  was  held 
that  the  Master  was  wrong  in  allowing  the  plaintiff  (the  party 
entitled  to  the  costs)  the  whole  amount  he  had  paid  to  the 
arbitrators  for  the  first  award,  and  that  the  costs  of  that 
award  ought  to  be  borne  equally  by  both  parties  (6) . 

The  costs  of  the  reference — that  is  to  say,  the  costs  of  wit- 
nesses and  attendances  of  the  parties  before  the  arbitrator 
previously  to  making  the  first  award — of  course  form  part  of 
the  legitimate  costs  to  be  borne  by  the  party  liable  to  them 
by  the  terms  of  the  final  award,  for  those  costs  are  not  thrown 
away,  inasmuch  as  the  arbitrator  makes  his  amended  award, 
partly  at  least,  with  reference  to  the  evidence  previously  taken, 
alAough  he  may  have  subsequent  additional  evidence  laid 
before  him.  This  may  also  be  said  with  respect  to  the  arbi- 
trator's own  chaises  for  the  first  award ;  and  the  Court  of  Ex- 
chequer, in  the  above  case,  were  disposed  to  examine  into  those 
charges,  and  to  separate  the  costs  of  stamps,  and  of  the  meeting 
to  settle  the  first  award,  from  the  charges  that  would  be  useful 
with  reference  to  the  second  award :  but  as  it  is  not  usual  for 
the  Master  to  examine  the  particulars  of  an  arbitrator's 
charges,  the  Court  eventually  ordered,  as  above  stated,  the  loss 
in  respect  of  the  whole  of  the  arbitrator's  charges  for  the  first 
award,  to  be  equally  divided. 

The  question  as  to  what  parts  of  the  costs  of  the  reference 

(a)  Johmon  v.  LiUhamf  20  L.  J.,  of  this  case  is  defective,  in  not  stating 

Q.  B.  236 ;  2  L.  M.  &  P.  205.  the  terms  of  the  agreement,  or  the  hm- 

(6)  Blair  v.  Jonet,  6  Exch.  701 ;  20  guage  of  the  award  as  to  the  costs. 
L.  J.  (N.  S.),  Exch.  296.    The  report 
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wre,  or  are  notj  to  be  ooxundered  asindaded  in  the  costs  of  the 
cause^  ariaes  in  those  cases  where  the  arbitrator  has  power 
over  the  costs  of  the  canae^  or  they  follow  the  events  and  the 
costs  of  the  reference  (there  being  no  power  over  them)  have 
to  be  borne  by  each  party^  and  dqpends  upon  the  particahur 
circumstances  of  each  case. 

Where,  in  an  action  of  trover,  a  verdict  was  fomid  far  the 
plaintiff  for  the  fiill  value  of  the  goods,  but  the  plaintiff  con- 
sented to  receive  the  goods,  audit  was  referred  to  an  arbitrator 
to  find  to  what  amount,  if  any,  the  goods  had  been  deteriorated 
while  in  the  defendant's  possession,  which  amount,  together 
with  the  costs  of  the  cause  to  be  taxed,  were  to  be  paid  to  the 
plaintiff,  but  the  order  was  silent  as  to  the  costs  of  the  rrfer- 
ence ;  and  the  arbitrator  made  his  award  for  a  certain  sum, 
and  was  silent  as  to  costs  (over  which  he  had  no  power) :  it 
was  held  that  the  plaintiff  was  entitled  to  be  allowed  the 
expenses  of  witnesses  attending  the  arbitrator  (a). 

In  this  case,  if  the  reference  had  not  taken  place,  the 
plaintiff  might  have  taken  out  execution  for  the  whole  of  the 
damages  recovered  by  the  verdict.  The  expenses,  therefore, 
of  such  investigation  were  strictly  and  properly  within  the 
meaning  of  the  parties'  expenses  in  the  cause,  because  the 
amount  of  the  verdict  of  the  jury  was  to  be  ascertained  by 
such  finding  of  the  arbitrator.  But  when  a  field  of  inquiry 
is  opened  before  the  arbitrator,  quite  independent  of  the  ques- 
tion at  issue  in  the  cause,  a  plaintiff  for  whom  a  verdict  is 
found,  subject  to  the  reference,  and  who  obtains  an  award 
entitling  him  to  the  general  costs  of  the  cause,  is  not  entitled 
to  be  allowed,  on  taxation,  the  costs  incident  to  the  arbitra- 
tion, as  part  of  those  general  costs  (i). 

By  an  agreement  of  reference,  disputes  were  referred  to  two 
arbitrators,  and  if  they  £Bdled  to  make  an  award  within  s 
limited  time,  to  an  umpire :  the  costs  of  the  reference  and 
award  and  umpirage  were  to  be  in  the  discretion  of  the  arbi- 
trators  and  umpire  respectively,  who  should  direct  by  and  to 
whom  and  in  what  manner  they  should  be  paid.    The  duty  of 

(a)  Treffonimff  v.  Anenbortmffk,  7  (b)  See  Tayhr  v.  Oordon^  9  Bing* 

BiDg.  788;  1  Dowl.  226,  8.  C.  670;  1  DowL  720,  8.  a 
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mftlriTig  the  award  eventaally  fell  upon  tlie  mnpiie,  who 
awarded  the  loong  party  to  pay  to  the  other  the  costs  "  of  the 
said  umpirage  and  of  Ihis  my  award/'  and  that  each  party 
should  ''pay  their  own  costs  of  the  reference  other  than  the 
costs  of  my  said  umpirage  and  of  this  my  award/'  It  was 
held  that  the  costs  of  the  two  arbitrators  formed  part  of  the 
costs  of  the  umpirage,  and  not  of  the  reference  (a). 

Wherever  the  award  is  followed  by  a  judgment — for  instance, 
when  the  cause  has  been  referred  at  fdsiprius — the  costs  of  the 
action  are  taxed  upon  the  judgment,  and  recovered  by  the 
ordinary  writs  of  execution ;  but  in  general  the  costs  of  the 
reference  (as  distinguished  firom  the  costs  of  the  cause)  are 
recoverable  either  by  attachment  or  by  means  of  an  execution 
issued  under  Stat.  1  &  2  Vict.  c.  110,  s,  18,  on  a  rule  of 
Court  ordering  the  payment  of  them  (A),  and  which  rule  is 
granted  upon  the  same  facts  and  matenak  as  an  attachment 
would  be  granted  (c) ;  or  they  are  recoverable  by  means  of  an 
action  upon  the  submission  and  award. 

In  some  cases,  where  the  legality  of  the  award  is  doubtful, 
the  Court,  although  refiisiQg  to  set  aside  the  award,  will  not 
grant  an  attachment,  but  leave  the  parties  to  their  remedy 
by  action.  Thus,  where  an  arbitrator  to  whom  a  cause  was 
referred,  without  any  express  power  to  direct  a  verdict  in  the 
action,  awarded  that  a  verdict  should  be  entered  for  the 
plaintiff,  with  40#.  damages  and  costs,  the  Court  refused  to  set 
it  aside  (d),  but  also,  on  a  subsequent  application,  refused  to 
grant  an  attachment  for  non-payment  of  the  taxed  costs  («)• 

When  the  arbitrator,  having  power  over  the  costs  of  the 
reference  and  award,  directs  them  to  be  borne,  one  moiety 
thereof  by  the  plaintiff,  and  the  other  moiety  by  the  defendant, 
and  the  successful  party  takes  up  the  award  and  pays  the 

(a)  ElU^m  y.  Aclcroyd,  SSO  L.  J.  L.  J.  (N.  S.),  C.  P.  66  j  and  see  the 
(N.S.),Q.B.  198;  1  Bail  Court  Gases*  Chapter  on  theBeoweiyofCosb^i^M^. 
806.  (<0  See  Cock  y.  Gevt^  18  M.  &  W. 

(b)  Jon0»  y.  WiUkma,  11  A.  &;  S.  864. 

176;  4  P.  &  D.  217,  S,  C.;.and  Jonet  («)  Same  caa^i  14  Id.  680;  and  see 

y.  Wmam$y%yL,&yir.^4Qi  9DowL  Jacksimv.  Clarke,  M<CIeL  &  Y.  200; 

702;JSraw;k>iwy.J?M^oii,2D.&L.466.  18Frioe,28;  Donlam y, Brett, 2 A. & 

(e)  See  Creswick  y.  Sarrittm,  20  S.  844;  4  N.  &  H.  864. 
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whole  ooats^  he  cannot  recover  the  moietjr  of  the  costs  firom  the 
other  side  as  money  paid  to  his  use,  at  least  unless  the  amount 
is  fixed  by  the  award,  or  ascertained  by  taxation  (if  the 
reference  can  be  made  a  rule  of  Court) ;  because,  by  the  terms 
of  such  an  award,  all  the  costs  on  both  sides  are  to  be  divided, 
for  the  award  is  not  that  each  party  is  to  pay  his  own  costs  of 
the  reference  and  one  moiety  of  those  of  the  arbitrator,  bat 
one  moiety  of  all  brought  into  hotchpot;  so  that  whether  the 
plaintiff  or  the  defendant  would  have  anything  to  pay  to  the 
other,  or  how  much,  could  not  be  ascertained  until  taxation  (a). 

So  where  the  arbitrator  (there  being  no  action  referred) 
directed  the  costs  and  chaiges  attending  the  arbitration  and 
award  to  be  paid,  two  third  parts  thereof  by  the  defendants, 
and  the  remaining  one  third  part  thereof  by  the  plaintiff,  it  was 
held  that  the  plaintiff  could  not  recover  his  proportion  on  an 
allegation  in  the  declaration  that  two  third  parts  of  the  costs 
attending  the  arbitration  amounted  to  a  certain  sum  (speci- 
fying it),  and  that  the  defendants  had  not  paid  two  third  parts 
of  the  said  costs;  for  the  plaintiff  ought  to  have  stated  how 
much  the  costs,  when  the  whole,  on  each  side,  were  brought 
into  hotohpot,  amounted  to,  which  was  the  true  meaning 
of  the  award  [b). 

The  distinction  between  a  reference  at  nisi  prius,  where  a 
verdict  is  taken  and  a  judgment  afterwards  signed,  and  a 
reference  at  an  earlier  stage  of  the  cause,  is  not  one  which 
merely  affects  the  manner  of  recovering  the  costs,  but  may 
become  important  in  another  way;  for  the  right  to  reoover 
costs  at  all,  may  depend  upon  it. 

Thus,  a  distinction  has  been  taken  with  regard  to  the  effect 
of  statutes  depriving  parties  of  costs  in  certain  actions,  between 


(a)  BaUtY.  Townktf,  19  L.  J.  (N. 
S.),  Exch.  399 ;  and  see  Da^  v.  Norrii, 
1  Dowl.  N.  8.  868 ;  11  L.  J.  (N.  S.), 
£xch.  62,  where  three  actions  by  the 
same  plaintiff  having  been  referred,  the 
arbitrator  awarded  one  nunety  of  the 
costs  of  the  reference  to  be  paid  by  the 
plaintiff  and  the  other  by  the  defend* 
ants,  and  the  Master,  on  tazation,aUowed 


the  attorney  who  acted  fiir  the  defeod- 
ants  in  all  three  actions,  only  one-tfai'd 
of  his  travelling  expenses :  it  was  held 
that  he  was  wrong,  as  the  costs  shoald 
have  been  brought  into  hotdipc^^  ^ 
Master  calcolating  the  costs  on  botb 
sides,  and  then  dividing  them. 

(6)  Kirhy,  ITiMmfi,  SOL.  J.(N.  &> 
Exch.  846. 
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actions  referred  at  nisi  prius,  where  a  verdict  is  taken  for  a 
sam^  subject  to  being  reduced  or  raised  by  the  arbitrator^  and 
cases  where  the  reference  takes  place  at  an  earlier  stage^  and  the 
costs  are  to  abide  the  event  ol  the  award.  In  the  former  case^  the 
event  which  the  costs  are  to  abide^  is  the  legal  event  of  the  judg«> 
ment  as  it  may  be  entered  up  by  the  award  of  the  arbitrator ; 
and  in  that  case^  if  the  verdict  be  entered  for  a  sum  not  suf- 
ficient to  carry  costs  without  a  certificate^  and  there  is  no 
certificate,  (either  from  the  arbitrator  not  having  the  power,  or 
n^lecting  to  exercise  it,)  the  plaintiff  would  not  be  entitled  to 
his  costs  (a). 

But  where  an  action  for  diverting  a  watercourse,  within 
the  operation  of  Lord  DenmatCs  Act,  3  &  4  Vict.  c.  24  (6), 
was  referred  in  an  early  stage  of  the  suit,  by  order  of  a  Judge 
at  chambers,  the  costs  of  the  suit  to  abide  the  event  of  the 
aaoardy  and  the  arbitrator  found  for  the  plaintiff,  with  nominal 
damages :  it  was  held  that  the  plaintiff  was  entitled  to  full 
costs,  although  there  was  no  certificate,  and  the  arbitrator 
had  no  power  to  give  one;  for  the  action  having  been 
brought  to  try  a  right,  and.  not  damages,  it  must  be  considered 
that  the  parties  intended  by  the  terms  of  the  submission,  that 
he  in  whose  favour  the  decision  was  given,  should  be  paid  by 
the  other  party  the  costs  of  the  suit  (c). 

The  same  power  to  certify  is,  however,  now  generally  given, 
by  the  order  of  reference  at  nisi  prius,  to  an  arbitrator,  as  is 
possessed  by  a  judge  at  nisi  prius;  and  the  Ck)urts  will  not 
interfere  with  the  discretion  of  the  arbitrator  in  the  exercise 
of  this  power  ((/). 

This  distinction  in  the  period  of  the  reference  may  be 
further  illustrated  by  cases  under  the  Stat.  43  Geo.  TIL,  c.  46, 
s.  8,  which  provided  that  where  the  plaintiff  did  not  recover 
the  amount  for  which  the  defendant  was  arrested  or  held  to 
bail,  the  defendant  should  be  entitled  to  costs  of  suit,  provided 
it  appeared  to  the  satisfaction  of  the  Court  that  the  arrest 

(a)  SwingUhmrH  v.  JUham,  8  T.  R.  (c)  Griffiths  v.  Thomas,  15  L.  J. 

188 ;  Ward  v.  MaiHnder,  6  East,  480;  (N.  8.),  Q.  B.  836 ;  4  D.  &  L.  109. 

Beid  V.  AsUy,  22  L.  J.  (N.  S.),  C.  P.  (<Q  Bury  v.  Dimn,  1  DowL  &  L. 

216.  141. 

(6)  See  amte,  Chapter  VIII. 
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was  without  reMonable  or  probable  came.  Where  a  cause 
was  referred  before  it  came  to  trial,  and  the  costs  directed  to 
abide  the  erent,  and  the  arbitrator  awarded  the  plaintiff  a  less 
sum  than  that  for  which  the  defendant  was  arrested,  it  was 
held  that  the  amoant  was  not  recovered  within  the  meaning 
of  the  statute,  so  as  to  entitle  the  defendant  to  the  costs  (s). 
And  the  same  was  held  where  the  order  of  reference  direct 
that  the  costs  should  abide  the  event  in  like  manner  as  upon  a 
verdict,  those  words  not  giving  the  Court  any  power  {b).  But 
where  a  verdict  was  taken  at  the  trial,  subject  to  a  referencej 
and  a  similar  award  was  made,  then  the  defendant  was  held  to 
be  entitled  to  his  costs  under  the  above  statute  {c).  So,  also, 
under  the  correspondiog  section  of  the  Bankrapt  Law  Conso- 
lidation Act,  12  &  13  Vict.  e.  106,  s.  86  (^. 

So  where,  in  replevin,  the  defendant  avowed  as  landlord  for 
rent  in  arrear,  and  before  it  was  at  issue  the  cause  was  re- 
ferred to  arbitration,  the  costs  to  abide  the  event,  and  the 
arbitrator  awarded  in  favour  of  the  defendant,  it  was  held 
that  the  latter  was  not  entitled  to  double  costs  under  the 
Statute  11  Geo.  II.  c.  19,  s.  22  (e). 

By  the  Practice  Rules  of  Hilary  Term,  1858, ''  costs  may  be 
taxed  on  an  award,  notwithstanding  the  time  for  setting  aside 
the  award  has  not  elapsed^'  (/). 

Where  the  arbitrator  finds  the  amount  of  the  costs  of  an 
award,  it  is  Hot  necessary  that  they  should  be  taxed  by  tbe 
Master  previously  to  the  Court  ordering  them  to  be  paid  (ff)- 

(a)  Keene  ▼.  Deehle,  8  B.  ft  C.  491.  («)  Omme^  v.  Bmlitr,  1  B.  i?  ^ 

(b)  HoUerv.RaUh,2A.&¥^44&;      670. 

4  N.  A  M.  466,  8,  C.  (/)  Pnotice  Rules,  HiL  T.  1868(r. 

(c)  See  Jone$  v.  Jehu,  5  Dowl.  130.      170). 

{d)  Deere  v.  lOrkkouee,  20  L.  J.  (p)  Dixie  ▼.  Alereuidre,  1  L.  Jf-  * 

(N.  S.),Q.  B.  196;  1  BaU Ckyort Caees.      P.888;  andaee  TkrelfaU t. I^t**^"^ 
788.  IcL  840,  aiUe,  p.  421. 
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CHAPTER  LI. 

COSTS   OF   PROCEEDINGS   BY  MANDAMTTS. 

Lbatino  for  a  time  the  consideration  of  costs  of  an  action  in 
its  Tarions  stages^  we  shall  now  proceed  to  notice  the  costs  of 
proceedings  in  the  Superior  Courts  in  other  matters  than 
actions ;  and  first  of  the  costs  of  JMandamus, 

The  writ  of  tnandamus  issues  from  the  Court  of  Queen's 
Bench.  It  commands  him  to  whom  it  is  directed  to  do  some 
particular  act,  or  show  to  the  Court  cause  to  the  contrary^  and 
to  make  a  return  to  the  writ  on  a  specified  day.  It  must 
state  facts  which  show  that  the  party  to  whom  it  is  directed  is 
in  point  of  law  bound  to  do  what  it  commands.  It  is  dcli- 
yered  to  him^  and  if  the  facts  suggested  in  it  be  true  in  fact^ 
and  sufficient  in  point  of  law,  he  should  do  what  the  writ 
commands,  and  make  a  return  that  he  has  done  it.  If  he 
denies  the  material  facts  su^ested  by  the  writ^  or  any  of  them, 
he  states  such  denial  in  his  return  to  the  writ  as  cause  why 
he  has  not  done  the  act  commanded.  If  there  are  other  facts 
not  disclosed  in  the  writ  which  show  that  there  is  no  legal 
duty  to  do  the  act  commanded,  those  facts  are  stated  in  the 
return  as  cause  why  the  act  has  not  been  done.  Formerly,  if 
the  &cts  suggested  in  the  writ  were  insufficient  in  point  of 
law,  the  course  was  to  move  the  Court  to  quash  the  writ.  If 
the  &cts  stated  in  the  return  were  insufficient  as  an  answer, 
the  course  was  in  substance  the  same.  If  the  return  was  fri- 
volous, or  clearly  bad,  the  Court  would  quash  it  on  motion ; 
if  ai^uable,  it  was  set  down  in  the  Crown  paper,  and  argued 
on  a  concilium.  On  such  a  motion  or  argument,  however,  the 
party  making  the  return  might  fall  back  on  the  writ,  and 
contend  that  it  was  insufficient.  In  these  cases  the  judgment 
of  the  Court  was  not  subject  to  the  revision  of  a  Court  of 
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Error.  If  the*  suffideDcy  of  ttie  return  in  point  of  law  were 
not  questioned^  but  its  truth  in  point  of  fact  or  in  substance 
were  denied^  the  remedy  of  the  prosecutor^  if  the  matter  con- 
cerned his  private  interest^  was  by  bringing  an  action  on  the 
case  for  a  fedse  return ;  and  if  he  obtained  judgment  in  such 
an  action^  thereby  estabUshing  the  return  to  be  &lse,  he  was 
in  the  same  position  as  if  the  return  had  been  quashed  on 
motion^  or  held  insufficient  on  conciUum,  for  the  Court 
awarded  him  a  peremptory  mandamus.  If  the  matter  in 
question  were  one  concerning  public  government,  or  in  which 
the  interest  of  the  public  was  involved,  so  that  the  prosecntor 
sustained  no  private  or  particular  injury  by  a  false  return, 
and  of  course  had  no  right  to  recover  damages^  the  man- 
ner of  questioning  the  return  was  by  information,  and  not  by 
action. 

The  writ  of  mandamus  does  not  issue  as  a  matter  of  course. 
The  facts  relied  upon  are  stated  on  affidavit,  and  the  Court  is 
moved  for  a  rule  ordering  the  writ  to  issue.  In  some  few 
particular  cases  the  rule  is  absolute  in  the  first  instance; 
but  in  general,  a  rule  to  show  cause  is  granted,  the  party 
called  upon  has  an  opportunity  of  showing  cause  in  the  usual 
way,  and  the  rule  may  be  either  discharged  or  made  absolute. 
If  made  absolute,  the  writ  of  mandamus  is  issued. 

If  a  rule  nisi  for  a  mandamus  was  discharged,  the  Court,  if 
they  thought  fit,  discharged  it  with  costs,  to  be  paid  by  the 
applicant.  This  they  did  by  virtue  of  their  general  jurisdic- 
tion, and  independently  of  any  Act  of  Parliament.  But  there 
was  no  law  to  give  costs  in  any  other  case  except  the  costs  of 
the  action  for  the  false  return,  which  followed  the  judgment, 
like  the  costs  of  any  other  action  in  which  the  plaintiff  reco- 
vered damages. 

There  are  two  statutes  which  introduced  material  altera- 
tions in  the  proceedings  on  mandamus,  and  had  the  effect  of 
giving  costs  to  the  successful  party;  they  are  the  9  Anne,  c.20, 
and  the  1  Will.  IV.  c.  21.  By  the  Stat.  9  Anne,  c.  20,  after 
reciting  that  divers  persons,  who  had  a  right  to  the  offices  of 
mayors,  baLlijOk,  portreeves,  and  other  offices  within  cities^ 
towns  corporate,  boroughs,  and  places,  or  to  be  burgesses 
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or  freemen  of  such  cities,  fte.,  have  either  been  illegally 
turned  out  of  the  same,  or  have  been  refused  to  be  ad- 
mitted thereto,  having  in  many  of  the  said  cases  po  other 
remedy  to  procure  themselves  to  be  respectively  admitted 
or  restored  to  their  said  offices  or  franchises,  of  being  bur* 
gesses  or  freemen,  than  by  writs  of  mandamus,  the  pro- 
ceedings on  which  are  very  dilatory  and  expensive,  it  is 
enacted,  '^  That  as  often  as  in  any  of  the  cases  aforesaid  any 
writ  of  mandamus  shall  issue  out  of  the  Queen's  Bench,  the 
Courts  of  Session  of  Counties  Palatine,  or  out  of  any  the 
Courts  of  Grand  Sessions  in  Wales,  and  a  return  shall  be 
made  thereunto,  it  shall  and  may  be  lawful  to  and  for  the 
person  or  persons  suing  or  prosecuting  such  writ  of  mandamus 
to  plead  to  or  traverse  all  or  any  the  material  facts  contained 
within  the  said  return,  to  which  the  person  or  persons  making 
such  return  shall  reply,  take  issue,  or  demur,  and  such 
further  proceedings,  and  in  such  manner,  shall  be  had  therein, 
for  the  determination  thereof,  as  might  have  been  had  if  the 
person  or  persons  suing  such  writ  had  brought  his  or  their 
action  on  the  case  for  a  false  return ;  and  if  any  issue  shall  be 
joined  on  such  proceedings,  the  person  or  persons  suing  such 
writ  shall  and  may  try  the  same  in  such  place  as  an  issue 
joined  in  such  action  on  the  case  should  or  might  have  been 
tried ;  and  in  case  a  verdict  shall  He  found  for  the  person 
or  persons  suing  such  writ,  or  judgment  given  for  him  or 
them  upon  a  demurrer,  or  by  nil  dicit,  or  for  want  of  a  replica- 
tion,  or  other  pleading,  he  or  they  shall  recover  his  or  their 
damages  and  costs,  in  such  manner  as  he  or  they  might  have 
done  in  such  action  on  the  case  as  aforesaid;  such  costs  and 
damages  to  be  levied  by  etgnas  ad  satisfaciendum,  fieri  facias, 
or  elegit;  and  a  peremptory  writ  of  mandamus  shall  be 
granted  without  delay  for  him  or  them  for  whom  judgment 
shall  be  given  as  might  have  been  if  such  return  had  been 
adjudged  insufficient;  and  in  case  judgment  shall  be  given 
for  the  person  or  persons  making  such  return  to  such  writ,  he 
or  they  shall  recover  his  or  their  costs  of  suit,  to  be  levied  in 
manner  aforesaid/' 
The  Stat.  1  Will.  IV.  c.  21,  s.  8,  after  reciting  that  the  pro- 
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visioiiB  contained  in  the  9  Anne,  c.  20,  relating  to  the  writs  of 
mandamus  therein  mentioned,  had  been  found  nisefiil  and 
convenient,  and  that  the  same  ought  to  be  extended  to  the 
proceedings  on  other  such  writs,  enacts,  "  That  the  several 
enactments  contained  in  the  said  Statute  relating  to  the 
return  to  writs  of  mandamusy  and  the  proceedings  on  such 
returns  and  to  the  recovery  of  damages  and  costs,  shall  be, 
and  the  same  are  thereby  extended  and  made  applicable  to  all 
other  writs  of  mandamus  and  the  proceedings  thereon,  except 
so  far  only  as  the  same  may  be  varied  or  altered  by  that  Act," 
The  Act,  however,  contains  nothing  to  vary  or  alter  the  juro- 
visions  of  the  9  Anne,  c.  20,  as  applicable  to  the  writs  of 
mandamus.  The  Statute  6  &  7  Vict.  c.  67,  s.  1,  enacts,  that 
objections  to  the  return  shall  be  taken  by  demurrer,  and  gives 
costs  to  the  successful  party. 

These  Acts  do  not  abolish  the  action  on  the  case  for  a  false 
return,  which  may  still  be  adopted  if  it  be  thought  fit;  but  they 
have  introduced  a  mode  of  proceeding  which  in  practice  has 
superseded  that  action.  One  effect  of  them  is,  that  the  suffi- 
ciency of  the  writ  or  return,  as  well  as  of  subsequent  pleadings, 
may  be  raised  by  demurrer ;  and  another  is,  that  the  judgment 
of  the  Court  is  subject  to  be  reviewed  by  a  Court  of  Error. 

It  has  been  already  stated,  that  where  the  subject-matter  of 
the  litigation  was  a  public  matter,  the  only  method  of  qaes- 
tioning  a  false  return  was  by  criminal  information;  for  the 
prosecutor^  having  no  private  or  particular  interest  beyond  the 
rest  of  the  public,  was  not  entitled  to  damages,  and  therefore 
an  action  for  the  false  return  would  not  lie,  and  the  Statute 
9  Anne,  c.  20,  applied  to  cases  where  the  prosecutor  was  entitled 
to  damages,  and  the  mode  of  proceeding  pointed  out  by  that 
Statute  is  evidently  intended  to  be  in  lieu  of  the  action  for  a 
false  return.    The  Statute  therefore  did  not  apply  to  cases  in 
which  the  public  interest  alone  was  concerned ;  and  as  in  such 
cases  the  prosecutor  was  not  entitled  to  recover  damages, 
neither  could  he  recover  costs,  which  in  law  were  considered  as 
part  of  the  damages. 

The  Statute  9  Anne,  c.  20,  applying  only  to  the  cases 
specified  in  it,  and  (as  has  been  shown)  only  where  a  private 
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injury  was  sustained^  the  Statute  1  Will.  lY.  c.  21,  a.  3, 
extends  its  provisionB  to  all  other  writs  of  mandanms. 

It  was  questioned  whether  this  latter  Statute  extended  to 
give  damages  and  costs  in  cases  where  the  public  in- 
terest only  was  in  question,  and  consequently  where,  before 
the  Statute,  the  prosecutor  could  not  have  recovered  damages  or 
costs  upon  a  traverse  of  or. plea  to  the  return,  or  a  demurrer; 
but  the  Court  of  Queen's  Bench,  and  afterwards  the  Court  of 
Exchequer  Chamber  on  Error,  decided  that  the  effect  of  the 
Statute  is  to  give  damages  and  costs  in  every  case  to  the  party 
who  sues  or  prosecutes  a  mandanmsy  and  that,  whether  the 
subject-matter  be  private  or  public  (a). 

To  entitle  the  prosecutor  to  costs,  there  must  be  on  the 
postea  a  finding  of  some  damages  by  the  jury. 

In  the  case  of  Kynaston  v.  The  Mayor,  ifc.  of  Shrews- 
bury (6),  which  was  a  mandanms  to  restore  to  the  office  of  al- 
derman, the  jury  at  the  trial  omitted  to  find  any  damages,  and 
it  does  not  appear  to  have  been  doubted  that  in  the  absence 
of  such  finding  no  costs  could  be  given.     The  Court  having  de- 
cided that  the  defect  could  not  be  supplied  by  means  of  a  writ  of 
inquiry,  the  prosecutor  entered  up  a  judgment,  taking  no 
notice  of  damages  or  costs,  in  this  foim :  ''  It  is  considered 
by  the  Court  that  the  return  is  not  sufficient  in  law  to  bar 
the  said  C.  K.  firom  being  restored  to  the  said  place  or  office 
of  one  of  the  aldermen  of  the  said  town  and  that  the  said 
return,  for  the  reasons  aforesaid,  be  disallowed  and  quashed." 
This  judgment  was  brought  before  the  House  of  Lords  on  a 
writ  of  error,  and  it  was  there  held  that  there  could  be  no 
judgment  whatever,  because  the  only  thing  to  give  judgment 
for,  on  traversing  a  return  to  a  mandamus,  was  damages  and 
costs,  the  peremptory  mandamus  never  being  awarded  by  the 
judgment,  but  being  ordered  to  issue  by  rule  of  Court  after 
judgment,  given,  according  to  the  words  of  the  Statute ;  and 
the  judgment  was  reversed,  and  a  venire  de  novo  directed 
to  be  awarded  by  the  Court  of  Queen's  Bench.      In  this 
case  it  does  not  seem  to  have  occurred  to  the  parties  that 
the  Judge  who  tried  the  issues  could  order  the  postea  to  be 

(a)  Reg.  v.  Fall,  1  Q.  B.  Rep.  668.  (6)  2  Stra.  1051. 
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amended  by  ixiflerting  a  finding  of  naminaldai^^  botizithe 
case  of  The  Queen  v.  Fcdl  (a)^  where  there  was  an  accidental 
omission  by  the  jury  to  find  damages,  an  application  was  made, 
after  the  trial,  to  Lord  Abinger,  who  had  tried  the  cause,  to 
amend  the  poitea,  and  he  ordered  it  to  be  done  by  inserting  a 
finding  of  one  shilling  damages.  An  application  was  made  to 
the  Court  of  Queen's  Bench  to  set  aside  the  order  of  Lord 
Abinger,  and  one  of  the  grounds  urged  was  that  the  amend- 
ment of  the  poBtea  could  not  be  made,  the  jury  not  having  in 
fiact  found  damages,  and  there  being  no  note  or  memorandum 
of  such  a  finding  to  amend  by ;  but  the  Court  held  it  to  be 
quite  a  matter  of  course  to  amend  thepo^/ea  in  such  a  case,  the 
entry  of  damages  being  entirely  a  matter  of  form,  in  which  the 
jury  could  not  exercise  any  discretion. 

It  will  be  observed  that  the  Statutes  give  the  prosecutor 
damages  and  costs  where  he  obtains  judgment  by  nil  eticU  on 
a  traverse  of,  or  plea  to,  the  return,  and  the  observations  which 
have  been  made  on  the  subject  of  the  prosecutor's  right  to 
damages,  apply  to  such  a  judgment,  and  also  to  a  judgmoit  for 
the  prosecutor  on  demurrer.  It  does  not  seem  ever  to  have  been 
disputed  that  the  prosecutor  could  not,  under  the  Statutes,  be 
entitled  to  costs  unless  he  recovered  damages;  in  these  cases, 
therefore,  it  appears  to  be  necessary  to  execute  a  writ  of  in- 
quiry :  but  if  nominal  damages  only  are  sought  with  a  view 
to  the  costs,  as  will  generally  be  the  case,  it  is  worthy  of  con- 
sideration whether  the  Court  may  not  award  them  without  a 
writ  of  inquiry.  The  Statute  6  &  7  Yict.  c.  67,  s.  1,  which 
requires  objections  to  the  return  to  be  taken  by  demurrer, 
gives  the  successful  party  costs,  however,  without  saying  any- 
thing about  damages. 

The  enactment  as  to  the  defendant's  costs  is,  "  that  in  case 
judgment  shall  be  given  for  the  person  or  persons  making 
such  return  to  such  writ,  he  or  they  shall  recover  his  or  their 
costs  of  suit,  to  be  levied  in  manner  aforesaid."  The  judgment 
here  meant  is  no  doubt  a  decision  by  the  Court,  that  upon  the 
record  the  defendant  is  not  bound  to  do  the  act  comnumded 
by  the  writ.  This  requires  no  observation,  except  that  it  does 

(a)  1  Q.  B.  Bep.  696. 


Casts  of  Proceedings  by  Mandamus.  487 

not  entitle  the  ddendant  to  the  costs  of  issues^  either  of  law 
or  fact^  where^  notwithstanding  such  issues,  the  other  facts 
or  issues  established  on  the  record  in  the  prosecutor's  &Tour 
entitle  him  to  the  general  judgment,  and  to  a  peremptory 
mandamus  for  the  whole  matter  commanded  by  the  original 
mandamus.  If,  however,  issues  decided  for  the  defendant 
furnish  an  answer  in  point  of  law  to  part  of  that  which  was 
conmianded  by  the  mandamus,  so  that  the  prosecutor  can 
only  have  a  peremptory  mandamus  for  the  residue,  there 
seems  no  reason  why  the  Statute  should  not  be  construed  so 
as  to  give  him  such  costs  of  issues,  on  the  principles  applied  to 
the  construction  of  the  Statutes  as  to  a  defendant's  costs  of 
actions  (a). 

The  prosecutor  is  not  entitled  to  costs  of  issues  found  for 
him,  unless  they  entitle  him  to  what  may  be  called  the 
general  judgment;  that  is,  to  a  peremptory  mandamus.  The 
proceedings  in  mandamus  are  not  within  the  Statute  4  &  5 
Anne,  n.  16,  s.  5,  which  entitles  a  plaintiff  to  costs  of  issues ; 
and  the  Statute  9  Anne,  c.  20,  only  gives  him  costs  where  he 
succeeds  on  the  whole,  so  as  to  have  damages  and  general 

costs  (&). 

When  a  writ  of  mandamus  issues,  it  may  be  obeyed  and  a 
return  made  to  that  effect,  or  a  return  may  be  made  showing 
cause  for  not  obeying  the  writ.  But  if  the  prosecutor  finds 
he  cannot  deny  the  sufficiency  of  that  return,  in  point  either 
of  law  or  fact,  and  does  not  avail  himself  of  the  liberty  given 
him  by  the  Statute  9  Anne,  c.  20,  to  traverse  or  plead  to  the 
return,  but  drops  further  proceedings,  it  is  obvious  that  the 
Statute  of  Anne,  which  has  been  set  out,  does  not  entitle  the 
» prosecutor  in  the  one  case,  or  the  defendant  in  the  other,  to 
his  costs.  But  by  the  Statute  1  Will.  IV.  c.  21,  s.  6,  "  for 
making  some  farther  provision  for  the  payment  of  costs  on 
applications  for  mandamus/'  it  is  enacted,  ''that  in  all  cases  of 
application  for  any  writ  of  mandamus  whatsoever,  the  costs  of 
such  application,  whether  the  writ  shall  be  granted  or  refused, 
and  also  the  costs  of  the  writ  if  the  same  shall  be  issued  and 
obeyed,  shall  be  in  the  discretion  of  the  Court,  and  the  Court 

(a)  AnU,  pp,  16, 17. 
(&)  Emery  v.  The  Corpor<Uum  of  Malmesbmy,  3  Q.  B.  Rep.  577. 
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IB  hereby  aathomed  to  oi^er  and  direct  by  whom  and  to  whom 
the  same  shall  be  peid^'  (a). 

By  a  rule  of  the  Court  of  Queen's  Bench,  of  Easter  IMnn 
1843,  ''  It  is  ordered,  that  in  every  case  in  which  the  Conrt 
shall  grant  a  role  for  the  payment  of  costs  occasioned  by  the 
application  for  any  writs  of  mandamuSj  or  the  proceedings 
thereon,  or  to  compel  any  person,  not  a  party  to  an  original 
role,  to  pay  the  costs  of  such  original  rule,  such  rule  for  costs 
shall  be  drawn  up  on  reading  all  the  afiSdavits  filed  in  support 
of  and  in  opposition  to  the  original  rule/' 

Where  there  is  judgment  upon  a  traverse  or  a  demurrer, 
neither  the  prosecutor  (b)  nor  the  defendant  {c)  is  required  to 
make  a  separate  application,  under  the  above  section,  to 
recover  the  costs  of  or  attending  the  application  for  the  man- 
damus, and  of  the  matidamus  itself,  for  they  are  taxed  into 
and  as  part  of  the  costs  of  the  judgm^it;  but  the  Court  of 
Queen's  Bench  has  thrown  out  a  doubt  whether  the  Statute 
does  not  give  them  authority,  in  their  discretion,  to  deprive 
the  successful  party  of  this  part  of  the  costs  in  a  proper 
case  {d)  :  he  will  obtain  them,  however,  as  a  matter  of  course, 
unless  the  Court  is  applied  to  for  their  disallowance.  And  the 
rule  applies  even  to  a  party  who  shows  cause,  in  the  first 
instance,  for  the  purpose  of  saving  expense  {e). 

The  general  rule  established  by  the  practice  of  the  Court 
is,  that  on  an  application  for  a  mandamus  the  costs  follow  Ae 
event  (/). 

There  is,  however,  an  exception  to  this  rule  in  peculiar 
cases ;  namely,  that  where  the  necessity  of  issuing  a  mandammf 
to  a  Court  has  arisen  from  the  mistake  of  that  Court,  the 
party  relying  on  its  judgment  shall  not)  pay  costs  (^).    Bnti 
the  party  who  succeeds  in  the  Court  below,  upon  an  objection 

(a)  Tlie  Stat.  12  Geo.  in.  c.  81,  (d)  Seg,  r.  IkOl,  1  Q.  B.  B4>p.  €62, 

empowered  the  Court  to  grant  oostB  of  ^3. 

the  applicartum,  Ac,  to  borgesseB  or  (e)  S^,y.JSeoorderqfIMrhf,ii^ 

froemen  who  had  obtamed  a  manda-  M.  &  P.  292. 

mu9,  and  it  had  been  obeyed ;  that  pro-  (f)  Per  Wightman,  J.,  Seg.  r.  J**' 

viidon  is  not  repealed,  bat  the  6th  sect.  tices  of  Cheshire^  6  D.  &  L.  429. 

of  the  1  WiU.  IV.  c.  21,  rendera  it  im-  (j)  Beg.  v.  JmHcee  qf  Smreg,  9 

material,  as  it  includes  all  cases.  Q.  B.  89 ;  and  see  Seg.  v.  JutHeet  of 

(h)  Reg.  v.  FaU,  1  Q.  Rep.  B.  636.  the  West  Siding,  5  Q.  B.  Rep.  13; 

(c)  Seg,  V.  Kelk,  1  Q.  B.  Rep.  660.  Seg.  v.  SheHff  of  Middiesex,  Id.  365. 
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of  his  own  which  turns  out  to  be  ill  founded,  and  resists  an 
application  for  a  mandamus  to  correct  the  error,  by  showing 
cause  against  it,  is  subject  to  the  application  of  the  general 
rule  for  the  payment  of  costs  by  the  unsucce^^l  party  (a). 

After  judgment  in  the  prosecutor's  &your,  he  applies  under 
the  Statute  9  Anne,  c.  20,  for  a  peremptory  mandamus.  The 
costs  of  such  application,  and  of  the  peremptory  writ,  of  course 
cannot  be  included  in  the  costs  of  the  judgment,  but  may,  it 
seems,  be  recovered  under  the  1  Will.  IV.  c.  21,  s.  6;  for 
although  it  has  been  contended  that  this  section  does  not 
apply  to  cases  where  a  peremptory  writ  is  awarded,  but  is 
confined  to  cases  where  the  first  writ  is  at  once  obeyed,  it 
lias  been  decided  to  extend  to  the  costs  of  a  return  to  the  writ, 
after  argument  on  a  concilium  and  judgment  {b),  and  also  to 
the  case  of  an  action  brought  for  a  false  return,  and  judgment 
as  in  a  case  of  nonsuit  obtained  by  the  defendant  {c).  The 
Court  cannot,  under  the  6th  section,  order  the  costs  to  be 
paid  out  of  any  particular  fund  (d). 

Where  it  is  intended  to  apply  to  the  Court  by  motion  to 
compel  the  payment  of  costs  by  an  unsuccessful  party,  he 
should  be  first  asked  to  pay  them,  as  he  may  consent  and  so 
save  the  expense  of  the  motion ;  and  the  Court,  in  ordering  the 
costs  to  be  paid,  will  not  give  the  costs  of  the  motion  unless  it 
is  shown  on  the  afiSdavits  that  the  application  for  payment  of 
the  costs  has  been  made  as  above  mentioned. 

By  the  Statute  1  Will.  IV.  c.  21,  s.  4,  after  reciting  that 
'^  writs  of  mandamus,  other  than  such  as  relate  to  the  offices 
and  firanchises  mentioned  in  or  provided  for  by  the  said  Act 
made  in  the  ninth  year  of  the  reign  of  Queen  Anne,  are  some- 
times issued  to  officers  and  other  persons,  commanding  them 
to  admit  to  offices,  or  do  or  perform  other  matters,  in  respect 
whereof  the  persons  to  whom  such  writs  are  directed  claim  no 
right  or  interest,  or  whose  ftmctions  are  merely  ministerial  in 

(a)  See  Seff,  v.  Jutiices  of  Cumber-  (b)  Beg.  v.  Mayor  of  Newbury,  1 

land,  17  L.  J.,  M.  C.  133 ;  5  D.  &  L.  Q.  B.   Rep.  761 ;    Eeg,  v.  Sastem 

430;  Beg.  v.  Jutlices  of  Lancashire,  CounHee  Baikoag  Company,  2  Q.  B. 

5  D.  &  L.  435 ;  Beg.  v.  JuHieee  of  Sur-  Rep.  579. 

reg,  14  Q.  B.  Rep.  684;  Beg.  v.  Jw-  (e)  Beg.  v.  ScoU,  1  D.  &  L.  212. 

tieesqfLofuhn,9(^'B.'Rep.^l;  Beg.  (d)  Beg.  v.  Mayor  qf  Cambridge, 

V.  JutHcee  of  Cheahire,  5  D.  &L.  426.  4  Q.  B.  Rep.  801. 
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relation  to  such  offices  or  matters^  and  it  may  be  proper  that 
such  officers  and  persons  should  in  certain  cases'  be  protected 
against  the  payment  of  damages  or  costs  to  which  they  may 
otherwise  become  liable ;''  it  is  enacted^ "  That  it  shall  be  lawful 
for  the  Court  to  which  application  may  be  made  for  any  writ 
of  mandamus  (other  than  such  as  relate  to  the  said  offices  and 
franchiaes  mentioned  in  or  provided  for  by  the  said  Act  made 
in  the  reign  of  Queen  Anne),  if  such  Court  shall  see  fit  so  to 
do,  to  make  rules  and  orders  calling  not  only  upon  the  person 
to  whom  such  writ  may  be  required  to  issue,  but  also  all  and 
eveiT  other  peraon  having  or  daiming  any  right  or  interert  in 
or  to  the  matter  of  such  writ,  to  show  cause  against  the  isgming 
of  such  writ  and  paymentof  costs  of  the  appUcation;  and  upon 
the  appearance  of  such  other  person  in  compliance  with  such 
rules,  or  in  default  of  appearance  after  service  thereof,  to  ex- 
ercise  all  such  powers  and  authorities,  and  make  all  such  roles 
and  orders  applidable  to  the  case  as  are  or  may  be  given  or 
mentioned  by  or  in  any  Act  passed  or  to  be  passed  during  this 
present  session  of  Parliament  for  giving  relief  against  adv^-se 
claims  made  upon  persons  having  no  interest  in  the  subject  of 
such  claims  (a) :  provided  always,  that  the  return  to  be  made 
to  any  such  writ,  and  issues  joined  in  fact  or  in  law  upon  any 
traverse  thereof,  or  upon  any  demurrer,  shall  be  made  and 
joined  by  and  in  the  name  of  the  person  to  whom  such  writ 
shall  be  directed ;  but,  nevertheless,  the  same  shall  and  may^  if 
the  Court  shall  think  fit  so  to  direct,  be  express^  to  be  made 
and  joined  on  the  behalf  of  such  other  person  as  may  be  men- 
tioned in  such  rules  \  and  in  that  case  such  other  person  shall 
be  permitted  to  frame  the  return  and  to  conduct  the  subse- 
quent proceedings  at  his  own  expense;   and  in  such  case,  if 
any  judgment  shall  be  given  for  or  against  the  party  suing 
such  writ,  such  judgment  shall  be  given  against  or  for  the 
person  or  persons  on  whose  behalf  the  return  shall  be  ex- 
pressed to  be  made,  and  who  shall  have  the  like  remedy  fi)r 
the  recovery  of  costs  and  enforcing  th6  judgment  as  the  per- 
son to  whom  the  writ  shall  have  been  directed  might  and 
would  otherwise  have  had/*     And  by  sect.  5,  "  That  in  case 

(a)  This  refers  to  the   Interpleador  Act,  1  &  2  Will.  IV.  c.  68.     See  amU^ 
p.  222. 
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the  return  to  any  such  writ  shall,  in  pursuance  of  the  authority 
given  by  thia  Act^  be  expressed  to  be  made  on  behalf  of  any 
other  person  aa  aforesaid,  the  further  proceedings  on  such  writ 
shall  not  abate  or  be  discontinued  by  the  death  or  resignation 
of,  or  removal  from  office  of,  the  person  haVing  made  such 
return,  but  the  same  shall  and  may  be  continued  and  carried 
on  in  the  name  of  such  person;  and  if  a  peremptory  writ  shall 
be  awarded,  the  same  shall  and  may  be  directed  to  any  suc- 
eessor  in  office  or  right  to  such  person.''  The  sixth  section  has 
been  already  given  (a). 

It  will  be  observed  that,  in  sect  4,  there  are  no  express  words 
giving  costs  to  the  prosecutor  against  the  person  on  whose 
behalf  the  return  is  expresiaed  to  be  made,  upon  judgment  for 
the  former  after  issues  joined;  but  it  is  dear  that  the  Statute 
does  entitle  the  prosecutor  to  judgment  against  him  for  da- 
mages and  costs,  for  it  says  that  judgment  shall  be  given 
against  him :  and  inasmuch  as  there  is  nothing  to  give  judg- 
ment for  but  damages  and  costs,  it  is  a  necessary  implication 
that  the  prosecutor  is  entitled  to  judgment  for  his  damages  and 
costs.  With  respect  to  costs  against  the  prosecutor  on  a  judg- 
ment against  him,  they  are  expressly  provided  for;  and  as  to 
costs  where  there  is  no  traversing  or  pleading  to  the  return,  the 
Court  has,  under  sects.  4  and  6,  a  clear  discretion  to  award 
them  as  it  thinks  just. 

The  case,  however,  in  which  the  third  party  may  become 
either  liable  or  entitled  to  costs,  under  the  4th  section,  seems 
to  be  confined  to  where  the  return  to  the  writ  and  the  issues 
joined  in  fact  or  in  law,  upon  any  traverse  of  the  return,  or  upon 
any  demurrer,  are  expressed  to  be  made  and  joined  on  the  be- 
half of  such  party;  and  that  consequently,  where  such  return,  &;c. 
are  made  in  the  name  of  the  party  to  whom  the  writ  was 
directed,  the  section  does  not  apply.  This  question  has  been 
raised  in  two  cases,  but  not  expressly  decided  in  either  (6),  the 
Court  refusing  on  other  grounds  to  order  the  third  party  to 
pay  the  prosecutor's  costs.  In  the  one  case,  where  the  prose- 
cutor having  obtained  judgment   and  issued  a  peremptory 

(a)  Ante,  p.  437.  Bidinff,  5  Q.  B.  Bep.  10;  S^,  y.  She. 

(b)  See  Se^,  ▼.  JuHices  qfthe  West      riff  of  Middletex,  Id.  865. 
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mandamus  applied  for  oosts^  the  Ck>art  observed  that  ''the 
words  of  the  Statute  1  Will.  IV.  c.  21^  are  large,  and  may  be 
sufficient  to  enable  the  Ck>urt  to  grant  this  application ''  (a) ; 
but  this  obserration  appears  to  have  reference  to  the  6th 
section  of  the  Statute^  another  question  haying  been  raised  as 
to  it  (A). 

By  the  43  G^.  lEL.  c.  46^  s.  5^  in  every  action  in  which  the 
plaintiff  shall  be  entitled  to  levy  under  an  execution  against 
the  goods  of  the  defendant^  such  plaintiff  may  also  levy  the 
poundage  fees  and  expenses  of  the  execution,  over  and  above 
the  sum  recovered  by  the  judgment.  And  it  has  been  holden 
that  a  mandamus  is  an  action  within  the  meaning  of  the 
Statute^  where  the  party  pleads  and  damages  and  costs  are 
given  to  the  prosecutor  (c).  The  15  &  16  Vict.  c.  76,  s.  128, 
goes  further  still ;  for  it  enacts,  that  "  in  every  case  of  execution 
the  party  entitled  to  execution  may  levy  the  poundage  fees  and 
expenses  of  the  execution,  over  and  above  the  sum  recovered:" 
this  will  apply  to  executions  issued  upon  all  rules  for  the  pay- 
ment of  costs,  whether  there  has  been  pleading,  or  damages 
recovered,  in  the  mandamus  or  not. 


CHAPTER  LII. 

COSTS    IN    PROHIBITION. 

The  method  of  proceeding  in  prohibition  was  mat^ally 
altered  by  the  Statute  1  Will.  IV.  c.  21,  as.  1  &  2;  but  it  is 
necessary  to  state  shortly  the  former  course  of  proceeding,  in 
order  that  the  precise  effect  of  the  alteration  may  be  seen. 

A  writ  of  prohibition  is  a  prerogative  writ  directed  to  the 
Judge  of  an  inferior  Court,  (whether  temporal,  ecclesiastical, 
maritime,  military,  &c.,)  and  to  the  parties  to  a  suit  in  that 
Court,  commanding  them  to  desist  from  the  prosecution  there- 

(a)  Heff,  V.  Justices  of  the  West  (c)  The  Kings.  The  Ma^or of  Gla- 
Bidinff,  6  Q.  B.  Bep.  10.                             morgait,  2  Smith,  8. 

(b)  See  cmte,  p.  437. 
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of.    It  was  granted  on  a  suggestion^  entered  of  record^  that  Bach 
inferior  Court  had  assumed  jurisdiction  of  a  matter  not  legally 
cognizable  therein^  or  that  it  had  in  any  particular  exceeded 
the  powers  intrusted  to  it  by  the  laws  and  statutes  of  the 
realm.     The  manner   of   proceeding  was  this:    the   party 
aggrieved  in  the  Court  below  filed  a  suggestion  in  the  superior 
Courts  setting  forth  the  nature  and  cause  of  his  complaint^  in 
being  drawn^  ad  alitid  examen,  by  a  jurisdiction  or  manner  of 
process  disallowed  by  the  laws  of  the  kingdom  (a) .    The  sug- 
gestion was  entered  on  a  roll  and  filed  amongst  the  other 
records  of  the  Court ;   affidavits  were  then  made^  the  object 
of  which  was  to  prove  the  truth  of  the  suggestion^  and  upon 
those  affidavits  the  Court  was  moved  for  a  rule  to  show  cause 
why  a  writ  of  prohibition  should  not  issue ;  the  parties  called 
upon  had  of  course  the  opportunity  of  answering  by  affidavit^ 
and  if^  upon  cause  being  shown^  it  appeared  to  the  Court  that 
the  suggestion  was  untrue^  or  not  a  competent  ground  for 
restraining  the  inferior  jurisdiction^  the  rule  was  discharged^ 
and  the  writ  of  prohibition  denied ;  but  the  rule  was  made 
absolute  if  the  Court  were  satisfied  of  the  truth  of  the  sug- 
gestion and  of  its  sufficiency  in  point  of  law.     But  if  either 
the  law  or  facts  were  too  nice  and  doubtful  to  be  decided 
merely  upon  a  motion^  the  party  applying  to  the  Court  was 
directed  to  declare  in  prohibition ;  that  is^  to  prosecute  an  action 
at  law^  in  which  the  questions  between  the  parties^  whether  of 
law  or  fiact^  might  be  raised  on  the  record^  and  decided  by  the 
Court  or  a  jury  in  the  ordinary  way;  and  this  proceeding  was 
in  point  of  form  on  behalf  of  the  Crown  for  a  contempt^  as 
well  as  on  behalf  of  the  party.     In  order^  however^  to  state  a 
sufficient  cause  of  action  in  the  declaration^  the  plaintiff  was 
obliged  to  resort  to  two  fictions :  he  stated  that  the  writ  of  pro- 
hibition had  issued^  and  that  the  defendant  had  proceeded  in  the 
Court  below  in  contempt  of  it.   These  allegations  were  not  tra- 
versable {P)y  and  therefore  the  defendant  was  obliged  to  resort 
to  the  merits  for  his  defence^  either  by  pleading  or  demurring 
in  the  usual  way^  and  the  case  then  went  on  to  judgment  like 
any  other  action ;  the  plaintiff  if  he  succeeded^  it  would  appear^ 

(a)  HtiUock  on  Costs,  2nd  ed.  807,  308.  (6)  Barnes,  148. 


444  Law  of  Costs. 

was  entitled  (though  probably  only  as  a  matter  of  form)  to  re* 
cover  damages  of  the  defendant  for  proceeding  after  the  writ  of 
prohibition ;  but  if  the  judgment  was  otherwise  than  after  ver* 
dict^  (as  upon  demurrer  or  by  default,)  it  does  not  seem  to  have 
been  usual  to  proceed  to  a  writ  of  inquiry  of  damages;  and  if 
the  right  to  damages  depended  upon  the  untrayersable  and 
untrue  all^ation,  that  the  proceeding  was  in  contempt  of  and 
after  a  writ  of  prohibition,  it  is  easy  to  understand  why  no 
proceedings  for  the  damages  should  be  pursued. 

In  the  state  of  the  practice,  as  to  proceedings  in  prohibition, 
which  has  been  described,  the  Statute  8  &  9  Will.  III.  c  11, 
was  passed.  By  the  third  section  of  that  Statute,  it  was 
enacted,  ''That  in  all  suits  upon  prohibitions,  the  plaintiiT 
obtaining  judgment,  or  any  award  of  execution  after  plea 
pleaded,  or  demurrer  joined  therein,  shall  likewise  recover  his 
costs  of  suit ;  and  if  the  plaintiff  shall  become  nonsuit  or 
suffer  a  discontinuance,  or  a  verdict  shall  pass  against  him,  the 
defendant  shall  recover  his  costs  and  have  execution  for  the 
same  by  capias  ad  satisfaciendum,  fieri  facias,  or  elegit.**  Upon 
this  Statute  it  was  decided,  although  the  practice  appeared  to 
have  been  the  other  way,  that  where  judgment  was  given  for 
the  plaintiff  upon  demurrer,  or  after  plea  pleaded,  he  was  en- 
titled  to  costs  from  the  time  of  and  including  the  su^estion, 
and  not  merdyftom  the  time  of  the  declaration,  which  in  one 
sense  might  be  said  to  be  the  commencement  of  the  suit,  for 
the  Courts  held  the  whole  of  the  proceedings  to  be  but  one 
suit,  and  so  the  whole  within  the  words  of  the  Statute  (a) ; 
but,  with  respect  to  a  defendant,  it  was  held  that  he  was  only 
entitled  to  costs  from  the  time  of  the  declaration  {b) ;  and  the 
reason  is  thus  given :  ''  If  the  defendant  had  succeeded,  in  his 
opposition  to  the  rule,  to  show  cause  why  the  prohibition 
should  not  be  granted,  it  would  even  then  have  been  for  the 
consideration  of  the  Court,  whether,  upon  all  the  circumstances 
of  the  case,  that  rule  should  be  dischai^ged  with  costs;  but,  as 
he  did  not  succeed  in  that  opposition,  it  must  now  be  intended 
that  it  was  groundless,  and  consequently  there  is  no  pretence 

(a)  Hnllock  on  Costs,  816,  817.  17  Geo.  III.;  Saycr  on  Costa^  1S7; 

\h)  CarUtU  V.  Meyrick,  C.  B.  H.,      Hullock  on  Coats,  2nd  ed.  817. 


CosU  in  Prohibition.  445 

far  his  being  allowed  the  costs  thereof/'  The  Statute  in  ques- 
tion^ it  will  be  observed^  gives  a  plaintiff  costs  only  in  case  of 
a  judgment  for  him  after  plea  pleaded^  or  demurrer  joined. 
Where  he  obtained  judgment  by  default^  therefore,  the  case 
inras  not  within  the  Statute,  but  it  was  held  that  he  was  en- 
titled to  execute  a  writ  of  inquiry  of  damages,  and  therefore 
to  recoyer  his  costs  under  the  Statute  of  Oloucester ;  but,  in 
that  case,  that  he  was  not  entitled  to  the  costs  of  the  sug- 
gestion and  motion,  but  only  to  the  costs  from  the  time  of 
the  declaration,  the  damages  being  for  the  contempt,  which 
could  not  be  committed  till  after  the  writ  of  prohibition,  and 
consequently  not  till  after  the  suggestion  and  motion  (a).  If 
the  defendant  succeeded  on  demurrer,  the  Statute  8  &  9 
Will.  III.  c.  11,  s.  8,  did  not  give  him  costs,  which  seems  to 
have  been  a  ceuttt  omisfus  out  of  the  Statute. 

The  law  and  practice  on  the  above  subjects  were  altered  and 
settled,  in  some  respects,  by  the  Statute  1  WUl.  IV.  c.  21, 
whereby,  after  reciting  that  the  filing  the  suggestion  of  record 
was  productive  of  unnecessary  expense,  and  the  allegation  of 
contempt  in  the  declaration  in  prohibition  filed  before  writ 
issued,  was  an  unnecessary  form,  it  is,  by  sect.  1,  enacted, 
''  That  it  shall  not  be  necessary  to  file  a  suggestion  on  any 
application  for  a  writ  of  prohibition,  but  such  application 
may  be  made  on  affidavits  only ;  and  in  case  the  party  apply- 
ing shall  be  directed  to  declare  in  prohibition  before  writ 
issued^  such  declaration  shall  be  expressed  to  be  on  behalf  of 
such  party  only,  and  not  as  heretofore  on  the  behalf  of  the 
party  and  of  his  majesty,  and  shall  contain  and  set  forth  in  a 
concise  manner  so  much  only  of  the  proceeding  of  the  Court 
below  as  may  be  necessary  to  show  the  ground  of  the  applica- 
tion, without  alleging  the  delivery  of  a  writ  or  any  contempt, 
and  shall  conclude  by  praying  that  a  writ  of  prohibition  may 
issue ;  to  which  declaration  the  party  defendant  may  demur 
or  plead  such  matters,  by  way  of  traverse  or  otherwise,  as  may 
be  proper  to  show  that  the  writ  ought  not  to  ksue,  and  to 
conclude  by  praying  that  such  writ  may  not  issue,  and  judg- 
ment shall  be  given  that  the  writ  of  prohibition  do 'or  do  not 

(a)  HuUock  on  Costs,  2ud  ed.  320,  321. 
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issue,  as  justice  may  require;  and  the  party  in  wliose  fayoor 
judgment  shall  be  given,  whether  on  nonsuit,  verdict,  demurrer, 
or  otherwise,  shall  be  entitled  to  the  costs  attending  the  aj^li- 
cation  and  subsequent  proceedings,  and  have  judgment  to 
recover  the  same ;  and  in  case  a  verdict  shall  be  giva:i  fer  the 
party  plaintiff  in  such  declaration,  it  shall  be  lawful  for  the 
jury- to  assess  damages,  for  which  judgment  shall  also  be 
given,  but  sudi  assessment  shall  not  be  necessary  to  entitle 
the  plaintiff  to  costs. 

The  two  prominent  alterations  made  by  this  Statute  in  tiie 
mode  of  proceeding  are,  that  it  is  no  longer  necessary  to  file 
any  suggestion,  and  the  fictitious  allegations  in  the  declara- 
tion, which  have  been  alluded  to,  are  no  longer  necessary ;  it 
is  observable,  however,  that  the  jury  may  still  assess  damages, 
but  the  ground  on  which  damages  were  formerly  given  seems 
to  be  taken  away. 

Before  this  Statute,  if  the  Court  discharged  the  rule  nut 
for  a  prohibition,  it  might  discharge  it  with  costs,  and  no 
doubt  it  may  do  so  still ;  but  if  the  role  was  made  absolute, 
there  was  nothing  to  authorize  the  Court  to  make  it  absolute 
with  costs ;  and  even  if  the  Court  directed  the  plaintiff  to 
declare  in  prohibition,  and  if  the  defendant  submitted  before 
he  did  so,  the  defendant  was  not  liable  to  pay  costs  to  the 
plaintiff  (a) ;  and  there  seems  to  be  nothing  in  tiie  Statute 
1  Will.  IV.  c.  21,  to  alter  this,  the  provision  there  as  to  costs 
appaientiy  applying  only  where  judgment  is  given  after  decla- 
ration in  prohibition.  It  may,  it  is  true,  be  contended  that 
the  making,  the  rule  absolute  is  a  judgment  within  the  mean- 
ing of  the  Act  I  but  if  that  had  been  in  the  contemplation  of 
the  Legislature  at  the  time  it  was  passed,  it  would  probably 
have  been  provided  for  in  less  ambiguous  terms. 

The  Statute,  it  will  be  observed,  expressly  provides,  that 
upon  judgment  either  for  plaintiff  or  defendant,  he  shall  be 
entitled  to  the  costs  of  the  application  as  well  as  of  the  subse- 
quent proceedings,  whether  the  judgment  be  on  nonsuit, 
verdict,  demurrer,  or  otherwise ;  and  the  plaintiff,  it  would 
seem,  need  not  now,  for  the  purpose  of  obtaining  his  costs, 

(a)  Oetfffe  7.  Jone$,  2  Sir.  11^. 
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have  recourse  to  an  assessinent  of  damages  in  any  case ;  and 
the  omission  in  the  former  Statute^  to  give  the  defendant  his 
costs  on  a  demurrer,  is  rectified. 

The  Statute  1  Will.  IV.  c.  21,  does  not  entitle  a  party,  who 
has  dedared  in  prohibition  and  succeeded,  to  his  costs  incurred 
in  the  ecclesiastical  Court  (a) ;  nor  does  it  entitle  either 
party  to  costs  where  the  writ  of  prohibition  is  directed  to 
issue  at  once,  and  the  applicant  is  not  directed  to  declare  in 
prohibition :  it  only  gives  costs  where  there  are  pleadings  (b) . 
If  a  rule  for  a  prohibition  is  discharged,  it  may  of  course  be 
dischai^ed  with  costs,  as  already  mentioned,  without  the 
authority  of  any  Statute,  just  as  in  mandamus  or  quo  warranto. 

Since  the  above  Statute,  it  being  no  longer  necessary  to 
all^e  the  proceeding  to  be  on  the  part  of  her  majesty  as  well 
as  of  the  plaintiff,  the  Statute,  4  Anne,  c.  16,  s.  4,  (being  the 
Statute  as  to  double  pleading  by  defendants,)  is  applicable  to 
the  action  of  prohibition,  so  that  the  defendant  may  plead 
several  pleas  under  that  Statute  (c) ;  and  it  follows  as  a  conse- 
quence that  the  plaintiff,  though  he  fail  on  the  whole,  is 
entitled  to  costs  of  issues  found  for  him.  If  he  succeed  in 
part  and  fsdl  in  part,  he  is  entitled  to  costs  because  he  obtains 
judgment  in  respect  of  what  he  succeeds  upon.  This  was  so 
before  the  above  Statute  {d) . 

The  defendant  is  entitled  to  costs  of  issues.  If  the  issues 
found  for  him  go  to  the  whole,  he  is  of  course  entitled  to 
judgment  and  the  general  costs;  but  if  the  issues  only  go  to 
part,  the  Statute  will  entitle  him  to  judgment  as  to  that  part, 
and  consequently  to  the  costs  of  the  issues  going  to  it  as  in 
ordinary  actions.  This  also  was  the  case  before  the  above 
Statute  (e). 

The  Statute  8  &  9  Will.  III.  c.  11,  s.  5,  exempted  executors 
and  administrators  from  its  operation  (/);  and  that  Statute  is 

(a)  Tenimond  v.  YarcUey,  5  Bar.  &  2  Str.  1062,  8.  C. 

Adol.  458.  (e)  Maltan  v.  AoJelam,  2  Barnes, 

(i)  Sex  V.  Kealimg,  1  Dow.  P.  C.  188;  Brymer  v.  Aikimt,  2  Tidd's  Vr. 

440.  983. 

(e)  Hatt  y.  MatOe,  7  Adol.  &  E.  721 .  (/)  Scammett  t.  WiSlniison,  3  East, 

3  N.  &  P.  469,  S.  C.                          '  202. 

(d)  Middleton  v.  Croft,  Asdr.  67; 


448  LawofCosis. 

not  repealed  by  the  more  recent  one,  1  Will.  lY.  c.  21 ;  bntas 
the  latter  Statute  contains  nothing  to  exempt  executors  or 
administrators  firom  its  operation,  it  seems  that  they  now 
enjoy  no  particular  exemption  from  liability  to  costs. 

In  a  case  where  the  plaintiff  had  prepared  and  actually 
tendered  a  declaration  to  the  defendant,  but  the  latter  was 
desirous  of  submitting  without  further  litigation,  the  Court 
stayed  the  proceedings  without  payment  of  costs  (a).  It  may 
be  doubted  whether  that  case  would  be  followed  now. 


CHAPTEE  LIII. 

COSTS   UPON   QUO   WARRANTO   INFORMATIONS. 

The  Statute  9  Anne,  c.  20,  a.  5,  enacts,  that  "  in  case  any 
person  or  persons,  against  whom  any  information  or  informa- 
tions, in  the  nature  of  a  quo  warranto,  shall  be  exhibited  for 
usurping,  intruding  into,  or- unlawfully  holding  and  executing 
the  offices  of  mayors,  bailifis,  portreeves,  and  other  offices 
within  cities,  towns  corporate,  boroughs,  and  places  within 
that  part  of  Great  Britain  called  England  and  Wales,  in  the 
Court  of  Queen's  Bench,  the  Courts  of  Sessions  of  Counties 
Palatine,  or  in  any  of  the  Courts  of  Grand  Sessions  in  Wales, 
shall  be  found  or  adjudged  guilty  of  an  usurpation  or  intru- 
sion into,  or  unlawfully  holding  and  executing  any  of  the  said 
offices  or  franchises,  it  shall  be  lawful  for  the  said  Courts 
respectively,  as  well  to  give  judgment  of  ouster  against  such 
person  or  persons,  of  and  frx>m  any  of  the  said  offices  or  fran- 
chises, as  to  fine  such  person  or  persons  respectively,  for  his  or 
their  usurping  into,  &c.,  any  of  the  said  offices  or  franchises; 
and  also  to  give  judgment,  that  the  relator  or  relators,  in  such 
information  named,  shall  recover  his  or  their  costs  of  such 
prosecution ;  and  if  judgment  shall  be  given  for  the  defendant 
or  defendants  in  such  information,  he  or  they  for  whom  such 
judgment  shall  be  given  shall  recover  his  or  their  costs  therein 

(a)  Gfff^e  V .  Janes,  2  Str.  1 140. 
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expended  against  such  relator  or  relators ;  such  costs  to  be 
levied  by  capias  ad  satisfaciendum^  fieri  factory  or  elegit, ^^ 

By  the  32  Geo.  III.  c.  58,  s.l,  it  is  enacted,  ''That  it  shall  and 
may  be  lawful  for  the  defendant  or  defendants  to  any  information 
in  the  nature  of  a  guo  warranto  for  the  exercise  of  any  office  or 
franchise  in  any  city,  borough,  or  town  corporate,  whether  ex- 
hibited with  leave  of  the  Court,  or  by  his  Majesty's  Attorney- 
General  or  other  officer  of  the  crown,  on  behalf  of  his  Majesty, 
by  virtue  of  any  royal  prerogative  or  otherwise,  and  ieach  and 
every  of  them  severally  and  respectively,  to  plead  that  he  or 
they  had  first  actually  taken  upon  themselves,  or  held  or  ex- 
ecuted the  office  or  firanchise  which  is  the  subject  of  such  in- 
formation, six  years  or  more  before  the  exhibiting  of  such  in- 
formation, such  six  years  to  be  reckoned  and  computed  from 
the  day  on  which  such  defendant  so  pleading  was  actually 
admitted  and  sworn  into  such  office  or  franchise ;  which  plea 
shall  and  may  be  pleaded  either  singly  or  together  with  and 
besides  such  plea  as  he  or  they  might  have  lawfully  pleaded 
before  the  passing  of  this  Act,'  or  such  several  pleas  as  the  Court 
on  motion  shall  allow;  and  if,  upon  the  trial  of  such  information, 
the  issue  joined  upon  the  plea  aforesaid  shall  be  found  for  the 
defendant  or  defendants,  or  any  of  them,  he  or  they  shall  be 
entitled  to  judgment,  and  to  such  and  the  like  costs  he  or  they 
would  by  law  have  been  entitled  to  if  a  verdict  and  judgment 
had  been  given  for  him  or  them  upon  the  merits  of  his  or  their 
title.'' 

By  sect.  2,  it  is  provided  and  enacted,  "  That  in  every  such 
case  the  prosecutor  of  such  information  may  reply  to  such  plea 
any  forfeiture,  surrender,  or  avoidance  by  the  defendant  of 
such  office  or  franchise  happening  within  six  years  before  the 
exhibition  of  such  information,  whereon  the  defendant  may 
take  issue,  and  shall  be  entitled  to  costs  in  manner  afore- 
said." 

It  should  be  noticed,  that  all  cases  of  quo  warranto  are  not 
within  these  Statutes  (a).     It  should  be  also  observed,  that 

(a)  Ab  to  what  cmcb  are  or  not      p.  597 ;  and  Reg.  y.  Orwuhaw,  17  L.  J. 
within  them,  see  Tidd's  Practice  8th      (N.S.),  Q.  B.  19 ;  5  D.  &  L.  249. 
edit.  966 ;  HoDock  on  Costfl^  2nd  edit. 
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the  defendant  cannot  plead  double  under  the  latter  Statute^ 
except  in  cases  to  which  the  former  extends  (o). 

It  has  been  decided^  that  it  is  not  discretionary  irith  the 
Court  to  give  or  not  give  costs  under  the  above  Statute  of 
9  Ann«  c.  SO,  s.  5 ;  but  that  the  Court  is  bound  in  cases  within 
the  Statute  to  award  costs  (&). 

As  the  defendant  may,  in  cases  within  the  above  Statutes, 
plead  several  pleas,  and  as  the  crown  may  take  traverses  on 
each  of  those  pleas,  it  is  obvious  that  various  issues  of  fiict  may 
arise,  some  of  which  may  be  found  for  the  crown  and  some 
for  the  defendant,  and  in  such  a  state  of  things  it  may  be 
either  that  the  crown  is  entitled  to  the  general  judgment 
notwithstanding  some  of  the  issues  are  found  for  the  defendant, 
or  that  the  defendant  is  entitled  to  the  general  judgment 
notwithstanding  some  of  the  issues  are  found  for  the  crown. 
Now  it  has  been  decided,  that  if  any  one  of  several  issues  in  a 
quo  warranto  information  be  found  for  the  crown  upon  whidi 
judgment  of  ouster  is  given,  the  relator  is  entitled  to  costs  on 
all  the  issues.  In  the  case  in  which  the  above  decision  was 
given  (c)  eight  issues  were  joined  on  the  pleadings  on  an 
information  in  the  nature  of  a  quo  warranto,  calling  on  Ae 
defendant  to  show  by  what  title  he  exercised  the  office  of 
Bridge  Master  of  the  borough  of  Bridgnorth.  At  the  trial, 
six  of  the  issues  were  found  for  the  defendant,  and  the  two 
last,  which  were  on  the  election  and  admission  of  the  d^endant, 
were  found  for  the  prosecutor. 

This  case,  it  is  apprehended,  cannot  be  sustained.  Where 
a  party  in  any  litigation  is  entitled  to  his  costs,  either  on  suc- 
ceeding in  attaining  the  object  for  which  the  litigation  was 
instituted,  or  on  succeeding  in  defending  himself,  and  showing 
that  there  was  no  ground  for  the  litigation,  he  is  only  entitled 
to  such  costs  as  were  necessarily  incurred  in  order  to  attain 
the  object  or  make  good  the  defence.  If  the  plaintiff  in  an 
ordinary  action  seek  to  recovqr  two  distinct  debts,  for  instance, 
the  price  of  a  horse  and  the  price  of  a  cow,  and  call  one 

(a)  The  King  v.  mchardton,  9  East,       178,  182. 
469.  (c)  The  £ii^  v.  Downer,  1  T.  R. 

(I)  The  King  v.   Amery,  1    Anst.       4&3. 
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witness  to  prove  the  case  as  to  the  horse^  and  another  to  prove 
the  case  as  to  the  cow,  if  he  succeed  in  establishing  his 
demand  for  the  horse^  but  fail  in  his  demand  for  the  cow,  he 
cannot  be  allowed  the  costs  of  the  witness  to  the  latter  demand, 
simply  because  his  evidence  was  unnecessary  to  enable  the 
plaintiff  to  recover  what  he  did  recover.  So,  in  the  above  case, 
the  issues  found  for  the  defendant  were  issues  raised  either  by 
the  prosecutor  making  untrue  and  therefore  unnecessary 
allegations  in  his  pleadings,  which  the  defendant  traversed,  or 
by  the  prosecutor  falsely  traversing  true  allegations  in  the 
defendant's  pleadings;  the  expense  the  prosecutor  went  to  in 
'doing  either  was  clearly  unnecessary,  for  it  was  unnecessary 
to  lus  success  in  the  cause  that  he  should  do  that  which 
caused  the  expense,  and  a  Statute  which  gives  costs  can  only 
mean  to  give  necessary  costs,  and  not  any  useless  costs  which 
a  party  may  choose  to  incur  in  the  course  of  the  proceedings. 
This  principle  has  been  acted  on  in  other  cases,  although  the 
Courts  have  not  in  those  cases  expressly  propounded  it. 

It  is  altogether  a  different  question  whether  the  defendant 
is  entitiedtothe  costs  of  such  issues;  tinless  they  are  given  to 
him  by  Statute,  he  is  not,  and  therefore  the  question  arises 
whether  the  defendant  is  entitled  to  the  costs  of  issues  found 
for  him  in  a  quo  warranto ;  if  he  succeed  in  the  general  result 
the  Statute  clearly  gives  them,  but  in  that  case,  for  the  same 
reason  that  the  prosecutor  is  not  entitled,  when  he  succeeds  in 
the  general  restdt,  to  the  costs  of  issues  found  against  him, 
the  drfendant  is  not  entitied  to  the  costs  of  issues  found 
against  him,  although  he  succeeds  in  the  general  result.  Now 
it  is  clear,  upon  the  wording  of  the  Statute  of  9  Anne,  c.  20, 
8.  5,  that  it  gives  no  costs  to  the  relator,  unless  he  succeed  in 
the  general  result  by  convicting  the  defendant  of  usurpation 
and  obtaining  judgment  of  ouster,  and  the  Statute  of  32  Gteo, 
III.  c.  58,  s.  1,  which  allows  the  double  pleading,  does  not, 
like  the  Statute  4  &  5  Anne,  c.  16,  s.  5,  make  the  defendant 
liable  to  the  costs  of  the  pleas  found  against  him,  and  there- 
fore there  is  nothing  to  give  the  relator  costs  of  issues  found  for 
him  where  the  defendant  has  the  general  verdict,  and  there  is 
no  judgment  of  ouster  against  him ;  and  it  seems  very  clear, 

OG  2 


452  Law  of  Costs, 

on  the  other  hand^  firom  the  wording  of  the  Statute^  that  the 
defendant  is  only  to  have  coats  under  it  where  the  crown  fails 
to  obtain  judgment  of  ouster ;  and  therefore,  in  cases  where 
the  crown  obtains  judgment  of  ouster,  notwithstanding  issues 
found  for  the  defendant,  there  is  nothing  to  give  the  defendant 
the  costs  of  those  issues.  The  same  reasoning  on  these 
Statutes  will  apply  to  costs  of  demurrers ;  if  the  judgment  on 
the  demurrer  be  given  for  the  party  who  succeeds  on  the 
general  result,  he  is  entitled  to  the  costs  of  the  demurrer, 
otherwise  he  is  not,  for  the  Statute  3  &  4  Will.  IV.  c.  42,  s. 
34,  being  confined  to  cases  in  which  there  is  a  plaintiff  and  a 
defendant,  or  a  defendant  and  a  tenant,  does  not  apply  to  quo 
warranto  (fl). 

So  also,  for  simUar  reasons,  where  the  judgment  of  the 
Court  below  on  a  quo  warranto  information  is  affirmed  upon 
error,  the  successful  party  is  not  entitled  to  costs,  none  of  the 
Statutes  giving  costs  on  writs  of  error  applying  to  a  quo  war- 
ranto information  {b) . 

It  must  be  observed,  that  before  exhibiting  an  information 
in  the  nature  of  a  quo  warranto,  the  relator  should  enter  into 
a  recognizance  in  20/.  to  prosecute  it  with  effect,  as  such 
an  information  is  within  the  Statute  4  &  5  Will.  &  M.  c.  18, 
s.  2  (c). 

If  the  prosecutor  does  not  proceed  to  trial  pursuant  to 
notice,  he  must  pay  costs  of  the  day ;  for  although  in  the  case 
of  the  king  there  can  be  no  laches,  yet  a  subject  in  these 
prosecutions  shall  pay  costs  as  in  common  actions  {d) . 

Where  it  appears  that  the  person  against  whom  the  infor- 
mation is  sought  to  be  obtained  disclaims  the  office  he  has 
been  filling,  the  Courts  fipequently  impose  such  equitable 
conditions  in  granting  the  rule  as  to  prevent  his  being  sub- 
jected to  unnecessary  costs.     Thus,   where  the  defendant, 

(a)  See  The  King  v.  InhdbUtmU  of  Morgan  2  Str.  1042.   See  the  Statute 

GUutotUmty,  Bep.  temp.  Hardwieke,  4  &  5  Will.  A;  M.  c  18,  s.  2,  pati, 

365  ;  2  Str.  1069.  Chapter  LVT. 

(ft)  Bowleg  v.  The  Queen,  6  Q.  B.  (i)  Hallock,  2nd  edit  p.  596,  citing 

Rep.  668.  Rex  v.  Powell,  1  Str.   33;  Anon.,  2 

(e)  Rex  V.  ffowell,  cited  in  HuUock  Sayer,  130. 
on  Costs,    2nd  edit.  p.  595 ;    Rex   v. 
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having  been  declared  to  be  elected  a  town  councillor  of  a 
borough^  accepted  the  office^  believing  he  was  duly  elected^ 
but  after  having  been  served  with  the  rule  nisi,  resigned^  and 
gave  notice  of  that  fact  to  the  relator,  the  Court  made  the 
rule  absolute,  the  defendant  paying  the  costs  of  the  applica- 
tion, but  directed  the  information  not  to  be  filed  imless 
legally  necessary  for  the  purpose  of  effecting  the  removal 
from  office,  and  if  filed  the  costs  to  be  paid  by  the  relator  ; 
the  defendant  also  undertaking  to  disclaim  at  the  relator's 
expense  if  required,  the  costs  to  be  taxed  by  the  officer  of  the 
Court  (a).  In  a  subsequent  similar  case,  the  Court  acting  in 
the  same  spirit  made  the  rule  absolute  without  costs,  but 
decided  that  the  information  should  not  be  filed  if  the  defend- 
ant made  a  valid  resignation  as  soon  as  practicable ;  or,  if  it 
became  legally  necessal'y  to  file  the  information,  it  should  be 
done  at  the  relator's  expense,  and  the  defendant  to  disclaim 
at  his  own  expense,  otherwise  the  rule  for  the  information  to 
be  absolute  unconditionally  {b).  But  in  such  a  case,  if  the 
defendant  solicited  the  office  in  the  first  instance,  the  Court 
will  not  relieve  him  from  the  costs  (c). 

On  the  other  hand,  the  Coiirt  exercises  a  control  over  the 
parties  at  whose  instance  the  motion  is  made,  in  order  to  secure 
the  payment  of  costs  by  them.  With  this  view  a  general  rule 
of  Michaelmas  Term,  1839,  orders  "  that  no  rule  be  hereafter 
granted  for  filing  any  information  in  the  nature  of  a  quo  war- 
ranto j  unless  at  the  time  of  moving,  an  affidavit  be  produced 
by  which  some  person  or  persons  shall  depose  upon  oath  that 
such  motion  is  made  at  his  or  their  instance  as  relator  or  re- 
lators ;  and  that  such  person  or  persons  shall  be  deemed  to  be 
the  relator  or  relators  in  case  such  rule  shall  be  made  absolute, 
and  shall  be  named  as  such  relator  or  relators  in  such  informa- 
tion in  case  the  same  shall  be  filed,  imless  this  Court  shall 
otherwise  order"  {d). 

Although  such  an  affidavit  be  made  in  due  form,  the  Courts 

(a)  Beg.  y.  Morton,  4  Q.  B.  Bep.  269;  2  L.  M.  &  P.  149. 

146;  12  L.  J.  (N.  S.),  Q.  B.  123.  (i)  See  the  rule,  11  A.  &  E.  2;  aee 

(6)   B^g,  V.  Mag,  20  L.  J.  (N.  S.),  also  Reg.  v.  Sedges,  Id.  163;  Reg.  v. 

Q.  B.  268;  2  L.  M.  &  P.  144.  Anderson,  2  Q.  B.  Bep.  740. 

(c)  Beg.  V.  Sidmeg,  20  L.  J.  (N.  S.), 
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will  sometiines  on  diacliarging  a  role  order  a  third  perMm  to 
pay  the  costs,  if  it  clearly  appears  that  the  party  put  forward 
as  the  relator  is  indigent  and  unable  to  pay,  and  was  procured 
to  make  the  application  by  such  third  person ;  but  he  must 
be  called  upon  by  a  distinct  motion  to  pay  such  oosta,  ewen 
although  he  be  the  attorney  employed  in  support  of  the  rule 
for  the  information,  unless  the  facts  appear  from  the  affidavits 
used  in  support  of  such  rule  (a) ;  and  in  a  similar  case;,  occur- 
ring before  the  above  rule,  the  Court  required  the  relator  to 
give  security  for  costs  (6). 


CHAPTEE  LIV. 

COSTS  ON  INDICTMENTS  RBMOVBD  BY  CBRTIORA&I. 

It  is  an  established  principle,  that  the  king  himsdf  neither 
pays  nor  receives  costs  in  any  case  (c),  and  as  an  indictment  is 
an  accusation  of  one  or  more  persons  of  an  offence  which  tiie 
public  good  requires  should  be  punished,  it  is  deemed  the 
king's  suit  merely,  and  carried  on  in  his  name,  though  at  the 
instance  of  any  private  individual.  No  costs,  therefor^  are 
payable  after  trial  to  or  by  either  the  prosecutor  or  defendant, 
unless  by  virtue  of  some  Act  of  Parliament  (d).  There  are 
statuteable  enactments,  however,  providing  for  the  payment  of 
costs  of  prosecutions,  in  felonies  and  certain  cases  of  misde- 
meanor, out  of  the  county  rates ;  but  as  the  practice  of  pre- 
ferring indictments  in  the  Queen's  Bench  in  the  first  instance 
has  become  obsolete,  and  this  work  does  not  profess  to  treat 
of  costs  in  the  ordinary  criminal  Courts,  we  shall  proceed 
to  consider  the  law  of  costs  in  indictments  originally  preferred 

(a)  Reff,  ▼.  Oreene,  4  Q.  B.  Bep.  the  Customs  Acts  u  entitled  to  oosts  if 

646.  he  Bocoeeds,  and  pays  them  if  he  fails. 

{b)  The  King  y.  Wakelit^  1  B.  &  This  is  believed  to  be  the  first  Act 

AdoL  60.  which  imposes  payment  of  costs  on  the 

(c)  By  an  Act  of  the  last  session,  16&  Crown  in  case  of  failnre,  and  is  there- 

17  Vict.  c.  107, 8. 263,  the  defendant  in  ibre  remarkable.     Former  Acts  gave 

suite  and  proceedings  by  the  Crown  fbt  costs  in  particular  cases  to  the  Crown, 

duties,  penalties,  or  forfeitures  under  (d)  Hullock,  2nd  edit.  p.  667. 
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in  ioferioar  Courts^  and  removed  by  writ  of  certiorari  into  the 
Court  of  Queen's  Bench, 

As  the  Statute  of  Oloueester  does  not  extend  to  criminal 
proceedings^  and  there  is  no  general  Statute  giving  costs  in 
cases  where  an  indictment  has  been  removed  into  the  Court 
of  Queen's  Bench^  it  follows  that  neither  the  prosecutor  nor 
defendant  are^  as  a  matter  of  course,  entitled  to  costs  the  one 
from  the  other,  and  the  prosecutor  in  such  cases  must  bear 
his  own  costs ;  for  it  has  been  decided  that  the  Statute  7  Geo. 
IV.  c.  69,  ss.  22  and  28,  empowering  C!ourts  to  order  the  costs 
of  prosecutions  to  be  paid  out  of  the  county  rate,  in  felonies 
and  certain  cases  of  misdemeanor,  does  not  apply  to  cases 
where  the  indictm^it  has  been  removed  by  certiorari  into  the 
Queen's  Bench  (a). 

The  Statute  16  Vict.  c.  80,  s.  5,  enacts,  "  That  whenever 
any  writ  of  certiorari  to  remove  an  indictment  into  the  said 
Court  (the  Queen's  Bench)  shall  be  awarded  at  the  instance 
of  a  defendant  or  defendants,  the  recognizance  now  by  law 
required  to  be  entered  into  before  the  allowance  of  such  writ 
shall  contain  the  further  provision  following ;  that  is  to  say, 
that  the  defendant  or  defendants,  in  case  he  or  they  shall  be 
convicted,  shall  pay  to  the  prosecutor  his  costs  incurred  sub- 
sequent to  the  removal  al  such  indictment ;  and  whenever 
any  such  writ  of  certiorari  shall  be  awarded  at  the  instance  of 
the  prosecutor,  the  said  prosecutor  shall  enter  into  a  recogni- 
zance (to  be  acknowledged  in  like  manner  as  is  now  required 
in  cases  of  writs  of  certiorari  awarded  at  the  instance  of  a 
defendant)  with  the  condition  following ;  that  is  to  say,  that 
the  said  prosecutor  shall  pay  to  the  defendant  or  defendants, 
in  case  he  or  they  shaU  be  acquitted,  his  or  their  costs  incur- 
red subsequent  to  such  removal.'' 

Section  6  enacts,  that  "  The  costs  herein  before  respectively 
mentioned  shall  be  taxed  according  to  the  course  of  the  Court 
of  Queen's  Bench;  and  for  the  recovery  thereof  the  persons 
entitled  thereto  shaU,  at  the  expiration  of  ten  days  after 
demand  made  of  the  person  or  persons  at  whose  instance  the 
writ  of  certiorari  was  awarded,  and  on  oath  made  of  such 

(a)  Bex  V.  Rickarda,  S  B.  &  C.  420 ,  Sex  y.  Keltey,  1  Dowl.  481. 
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demand  and  refusal  of  payment,  have  a  writ  of  attachment 
granted  against  him  or  them  by  the  Court  of  Queen's  Be3M::h 
for  such  contempt;  and  the  said  Court  shall  and  may  also 
order  the  said  recognizance  to  be  estreated  into  the  Exche- 
quer \"  and  (by  sect.  7),  ''  If  the  person  or  persons  at  whose 
instance  any  writ  of  certiorari  shall  be  awarded  shall  not, 
before  the  allowance  thereof,  enter  into  such  recognisance  as 
is  herein  before  provided,  the  Court  to  which  such  writ  may 
be  directed  shall  and  may  proceed  to  the  trial  of  the  indict- 
ment, as  if  such  writ  of  certiorari  had  not  been  awarded/' 

The  Statute  does  not  extend  to  any  writ  of  certiorari 
awarded  at  the  instance  of  the  Attorney-General  (a). 

This  Statute  supersedes  the  provision  of  the  5  &  6  WilL 
and  Mary  c.  11,  giving  costs  to  the  prosecutor  in  certain  caaes 
where  the  indictment  was  removed  by  the  defendant  (b) ;  and 
a  number  of  cases  decided  with  reference  to  that  Statute 
are  no  longer  material.  We  shall  proceed  to  notice  those 
cases  which  appear  to  apply  to  the  recent  Statute. 

The  costs  mentioned  by  the  Statute  are  expressly  confined 
to  the  costs  incurred  subsequently  to  the  removal  of  the 
indictment ;  and  although  the  former  Statute  did  not  contain 
the  same  limitation,  it  was  held  that  the  costs  which  the 

(a)  See  sect.  8.  or  any  oUier  dvil  officer,  who  shaU 

(b)  That  Statute  (made  perpetual  l^  pronecute  apou  the  aoooont  of  any  foci 
8  &  9  WilL  III.  c.  83,  which  also  pro-  committed  or  done  that  concerned  Ydnt 
vides  for  and  restrainB  the  g^ranting  of  or  them  as  officer  or  officen  to  prosecate 
writs  of  cerHorari  to  remove  indict-  or  present,  wMch  costs  shall  he  taxed 
ments  into  the  Court  of  King's  Bench)  according  to  the  course  of  the  said 
requires  (sect.  2)  defendants  ohtaining  Court;  and  that  the  prosecutor  for  tlie 
the  certiorari  to  *' enter  into  recogni-  recovery  of  such  costs  shall,  within  ten 
zance,  with  sureties,  for  due  trial  of  the  days  after  demand  made  of  the  de- 
indictment  at  their  costs  ;'*  and  sect.  fondant  and  refosal  of  payment  on 
3  enacts,  "that  if  the  defendant  prose-  oath,  have  an  attachment  granted 
cuting  such  writs  of  cerHorari  he  con-  against  the  defendant  hy  the  said  Court 
victed  of  the  offence  for  which  he  was  for  sudi  his  contempt ;  and  that  the. 
in^cted,  that  then  the  said  Court  of  sud  recognizance  shall  not  he  dis- 
King'a  Bench  shall  give  reasonable  charged  till  the  costs  so  taxed  shall  be 
costs  to  the  prosecutor,  if  he  be  the  psid." 

party  grieved  or  ii\jured,  or  be  a  The  cases  dedding  whether  the  pro- 
justice  of  the  peace,  mayor,  bailiff,  secutor  was  a  party  grieved  or  iigured, 
constable,  headborough,  tythingman,  or  u  civil  officer.  Sec  are,  it  is  evident, 
churchwarden,  or  overseer  of  the  poor,  inapplicable  to  the  16  Vict  c.  80. 
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Conrt  was  directed  to  give  the  prosecutor  were  those  sub- 
seqaent  to  the  certiorari,  the  Court  not  haying  any  power 
over  the  costs  incurred  in  the  Court  bdow  (a) . 

Where  the  application  to  remove  the  indictment  is  made 
by  one  of  several  defendants^  the  Court  may  grant  it  upon  his 
entering  into  recc^izances  to  pay  the  costs^  not  only  if  he^ 
but  if  either  of  the  other  defendants,  are  convicted  (6) . 

To  render  the  defendant  or  his  sureties  liable  for  costs,  he 
must  be  convicted  by  judgment.  If  after  a  verdict  of  guilty 
the  judgment  be  arrested,  the  prosecutor  is  not  entitled  to 
costs  (c),  nor  if,  after  a  verdict  of  guilty,  a  new  trial  be  grant- 
ed, although  such  new  trial  is  granted  on  payment  of  costs 
and  the  defendant  neglects  to  pay  the  costs,  therefore  cannot 
try,  and  dies  soon  after  {d). 

Parties  applying  for  costs  from  the  defendant  under  the 
former  Statute  must  have  shown  clearly,  in  order  to  bring 
themselves  within  it,  that  they  were  the  prosecutors  of  the 
indictment ;  and  it  seems  the  same  rule  applies  to  the  new 
Statute,  as  the  recognizance  will  be  to  pay  costs  to  the  prose- 
cutor and  not  to  any  particular  individual.  Moreover,  as  the 
recognizance  is  to  pay  the  costs  incurred  by  the  prosecutor,  it 
can  only  apply  to  a  case  where  the  prosecutor  is  the  party  in- 
curring the  costs.  The  Statute  means  the  actual  and  not 
merely  the  nominal  prosecutor.  A  person,  therefore,  may  be 
tbe  prosecutor  of  an  indictment  within  its  meaning,  although 
his  name  does  not  appear  on  the  back  of  the  indictment  (e), 
and  another  person  has  been  bound  over  to  prosecute  (/) ;  and 
on  the  other  hand,  nominal  prosecutors  incurring  no  expenses 
but  carrying  on  the  prosecution  at  the  instigation  and  expense 
of  other  parties,  are  not  entitled  to  costs  {g) . 


(a)  SeeSeff,  v.  Summeif,!  Salk. 
55. 

(b)  Seff,  V.  Foulkes,  1  L.  M.  &  P. 
720 ;  20  L.  J.  (N.  8.),  M.  C.  196.  This 
caae,  although  occurring  before,  is  ap- 
plicable to  the  recent  Statute. 

(c)  Eex  Y.  Turner,  15  East,  570. 

(d)  Jteff,  V.  Botoen,  19  L.  J.  (N.  S.), 
Q.  B.  63 ;  7  D.  &  L.  312.    But  the 


death  of  the  defendant  after  verdict 
and  before  judgment,  does  not  deprive 
the  prosecutor  of  his  right  to  costs. 
Sex  V.  Finmore,  8  T.  B.  409. 

(e)  See  Rex  v.  Kettlewwrth,  5  T.  R. 
83. 

{/)  Reg.  V.  Biahop,  18  L.,  J.  M.  C. 
63;  6D.  &L.  499,  8,  C, 

(jSf)  Rex  V.  Cook,  1  M.  &  B.  526; 
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The  person  who  retains,  and  is  liable  to  the  attorney  for  the 
proeecuticm,  is  entitled  to  his  costs  under  this  section,  though 
other  parties,  after  the  attorney  was  retained  and  the  indict- 
ment removed,  agreed  to  contribute  part  of  the  costs,  and  tfiey 
are  not  joined  in  the  application  (a) ;  and  in  a  more  recent 
case,  where  the  indictment  was  prosecuted  by  and  in  the  name 
of  certain  members  of  asodety,  but  the  costs  of  the  indictment 
were  defrayed  out  of  the  funds  of  the  society,  and  the  nominal 
prosecutors  were  not  jointly  or  separately  liable  for  the  oostB, 
unless  as  members  of  the  society,  it  was  held  that  they  were 
nevertheless  the  prosecutors  within  the  Statute,  and  as  such 
entitled  to  their  costs  (b).  The  distinction  between  this  case 
and  that  of  Rex  y.  Cook  is,  that  there  the  subscribers  alone 
instituted  and  carried  on  the  prosecution,  merdy  mating  use 
of  the  names  of  the  nominal  proseouton  as  parties  grieved, 
under  the  Statute  5  &;  6  Will.  &  M.  c.  11 ;  the  latter  being  in 
no  way  liable  to  the  costs. 

Upon  the  same  principle,  it  was  held  that  costs  could  not 
be  recovered  from  the  defendant  in  a  prosecution  (or  an 
assault  on  a  boy  by  order  of  the  Lord  Mayor,  it  appearing 
that  a  corporation  fund  existed,  out  of  which  the  expenses  of 
conducting  such  a  prosecution  were  defrayed  (c) . 

Under  the  terms  of  the  reoof<nizanoe  the  defendant  is 
bound  to  pay  all  reasonable  costs.  With  respect  to  the  natore 
of  the  costs  to  which  the  defendant  is  liable,  it  may  be  men- 
tioned that  the  costs  of  conveying  a  defendant  to  gaol,  after 
sentence  by  the  Court  of  Queen's  Bench,  was  held  to  be 
reasonable  costs,  under  the  Statute  of  William  and  Mary, 
being  incurred  in  consequence  of  the  certiorari  {d).  It  is  to 
be  observed,  that  the  defendant  is  not  liable  to  the  costs  of 

Rex  Y.  EdwartU,  5  B.  &  AdoL  407,  n. ;  the  nanoDBlprotectiian,  See  thejn^- 

Xex  Y.  Bewhwrst,  Ibid.  405.    With  ment  in  Reg.  y.  Waidegraoe^  2  0-  A 

respect  to  the  two  last-mentaoned  cases^  Bep.  840. 

it  maybe  obsenred,  that  althongli  they  (a)  Reg.  y.  WUUame,  6  Q.  B.  Bep. 

appear  to  have  decided  that  the  prose-  273. 

caton  in  those  cases  were  not  the  par-  (5)  Reg.  y.  Dobeon^  Q.  B.  Bep. 908. 

ties  grieYed,  it  is  evident  that  in  both  (e)  Reg.  y.  Wtlaon,  1  Ellis  &  B.  697; 

cases  they  were,  and  that  the  reason  22  L.  J.  (N.  S.),  M.  C.  58. 

why  they  were  not  entitled  tooosts  was  (cQ  Rex  y.  Oildie,  5  M.  &  SeL  620- 

that  they  were  not  the  real  bat  only 
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any  counts  in  the  indictment  upon  which  he  may  have  been 
acquitted  (a)  ;  nor  is  he  liable  to  the  costs  of  a  special  jury 
obtained  by  the  prosecutor,  unless  the  judge  certifies  under 
6  Gteo.  IV .  c.  50  {b) .  In  the  case  of  seyeral  defendants,  if  one 
iBsues  a  writ  of  certiorari  without  the  concurrence  of  the 
others,  and  the  indictment  is  removed  as  to  all,  it  is  compe- 
tent for  the  others  to  apply  that  the  defendant  who  removes 
it  shall  give  security  for  costs,  so  as  to  indemnify  those  who 
object  to  its  being  removed  (c). 

In  a  case  where  a  co-defendant,  who  had  not  been  a  party 
to  the  removal  of  the  case,  but  had  pleaded  and  been  tried 
and  convicted,  was  subsequently  taken  under  a  writ  of  at- 
tachment  for  nonpayment  of  costs,  the  Court  discharged  him 
out  of  custody  {d) ;  but,  in  general,  an  attachment  for  not 
paying  the  costs  may  be  obtained  against  one  of  several  de- 
fendants, on  affidavit  of  demand  upon,  and  nonpayment  by 
him,  and  if  his  co-defendants  have  paid,  it  is  for  him  to  show 
it  on  motion  to  set  aside  the  attachment  (e) . 

The  Court  will  not  discharge  the  recognisance  entered  into 
under  this  Statute  until  the  prosecutor's  costs  are  paid  (/),  for 
the  sureties  are  liable  for  such  costs  although  the  obligation 
does  not  appear  on  the  face  of  the  recognizance  (^),  and, 
unless  paid,  the  recognizances  will  be  estreated  (A) ;  and  if 
the  defendant  dies  after  conviction  and  before  judgment,  the 
bail  are  liable  to  pay  the  costs  (i).  But  in  a  case  where  the 
defendants  had  pleaded  guilty  upon  terms  as  to  their  being 
brought  up  for  judgment,  a  side-bar  rule  for  costs  was  obtained 
two  years  afterwards  and  the  Master's  aUocatur  given  thereon, 
a  rule  nisi,  to  estreat  the  recognizance  of  the  bail  for  not  pay- 
ing the  costs  after  demand  was  discharged  with  costs,  there 

{a)  JUg.  Y.  Sawdon,  11  A.  &  E.  (A)  Soe  JU^.  y.  Hawdon,  1  Q.  B. 

143.  Ilq>.  464. ;  10  L.  J.  (N.  S.),  M.  C.  123, 

(i)  J2ed?y.  Ifoofo, SB.  &Adol.  237.  S.  C;    ao  dedding  independently  of 

(o)  Per  LUtledale,  J.,  Rbx  ▼.  Sat*  the  express  dauae  to  that  effect  in  sect. 

ieU,  6  DowL  532.  6  of  the  16  Viot.  o.  30. 

(rf)  Rbx  v.  EaateU,  tuprm.  (t)   Sex  v.  Finmore,  8  T.  E.  409; 

(«)  ££^. v. Z>o5m>«s 9 Q.B. Rep. 302.  Rexv.  Tumer,SB&C.  160;  4rD.& 

(f)  Rex  V.  Teal,  13  East.  4.  R.  814^  A  C. 

(^)  Bex  V.  Jfftfzan/,  7  Dowl.  680. 
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not  being  any  final  judgment  (a) ;  nor  would  the  defendant, 
for  the  same  reason^  be  liable  to  the  costs  in  such  case  (i). 

The  defendant  having  entered  into  the  usual  reoognizanoe 
with  two  sureties^  was  convicted,  and  the  judgment  respited 
by  a  rule  of  court,  which  directed  the  costs  to  be  taxed  and 
paid  by  the  defendant.  They  were  then  taxed  at  227/;  but 
the  defendant  having  become  bankrupt,  the  prosecutor  proved 
for  the  amount  under  the  bankruptcy.  Judgment  was  after- 
wards signed  against  the  defendant,  and  the  ordinary  side- 
bar rule  issued,  under  which  the  costs  of  the  prosecutor  were 
taxed  at  243/.  Personal  service  of  this  side-bar  rule  and 
allocatur,  and  a  demand  of  the  243/.  having  been  made,  and 
payment  refused  by  the  defendant,  the  Court  estreated  the 
recognizances  againt  the  defendant  and  his  bail,  but  refused  to 
grant  an  attachment  against  the  former  (c). 

There  are  some  cases  in  which  the  prosecutor  may  be 
entitled  to  his  costs  firom  the  defendant,  although  the  indict- 
ment was  removed  at  the  instance  of  the  prosecutor. 

By  the  General  Highway  Act,  5  &  6  WiU.  IV.  c.  50,  it  is 
enacted  (sec.  98),  "  That  it  shall  and  may  be  kwful  for  the 
Court,  before  whom  any  indictment  shall  be  preferred  for  not 
repairing  highways,  to  award  costs  to  the  prosecutor,  to  be 
paid  by  the  person  so  indicted,  if  it  shall  appear  to  the  said 
Court  that  the  defence  made  to  such  indictment  was  firivoloos 
or  vexatious '/'  and  it  has  been  held  that  this  section  applies  to 
cases  where  the  indictment  has  been  removed  by  certiorari  (d). 
It  is  certainly  diflicult  to  reconcile  the  construction  put  upon 
the  Statute  7  Geo.  IV.  c.  64,  (noticed  ante)  with  the  above 
decision.  If  the  words  "  Court  before  whom  any  indictment 
shall  be  preferred "  extend  to  the  Court  of  Queen's  Bench, 
where  an  indictment  has  been  removed  by  certiorari,  "the 
Court  before  which  any  person  shall  be  prosecuted  or  tried" 

(a)  Bex  y.  Rog€r$,  Trin.  T.,  1836.  7  Dowl.  693 ;  Reg.  v.   InhahUmiM  df 

Corner's  Crown  Practice,  p.  161.  Pembridge,  3  Q.  B.  Rep.  901 ;  12  !>•  J- 

(4)  Rex  V.  J2aio#o», 2B.  &  C.  598.  (N.  S.),  Q.  B.  464.  &  C.     See  ohier 

(c)  Reg,  V.  HUle,  22  L.  J.  (N.  S.),  vations  of  Lord  Dtmaum,  C.  J.,  in  the 

Q.  B.  322.  latter  case,  on  Reg.  v.  PrtMto%,  2  H. 

(cQ  Reg,  y.  InhdUtantt  of  Proton,  &  Bob.  137. 
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(the  language  of  the  7  Geo.  IV.  c.  64,  s.  22,)  must  i  fortiori 
include  cases  removed  by  certiorari.  There  does  not  appear 
to  be  anything  in  the  subsequent  part  of  the  latter  section 
necessarily  confining  its  apphcation  to  Courts  of  Sessions  and 
Assizes.  Lord  Denman,  however,  in  Reff.  v.  Pembridgej 
expressly  says  that  he  does  not  consider  this  judgment  of  the 
Court,  in  that  case,  inconsistent  with  the  decision  in  Rex  v. 
Sichards  (a). 

The  Statute  13  Geo.  III.  c.  78,  s.  69  enacted,  "  That  it 
shall  and  may  be  lawful  for  the  Court,  before  whom  any 
indictment  or  presentment  shall  be  tried  for  not  repairing 
highways,  to  award  costs  to  the  prosecutor,  to  be  paid  by  the 
person  or  persons  >so  indicted  or  presented,  if  it  shall  appear 
to  the  said  Court  that  the  defence  made  to  such  indictment 
or  presentment  was  frivolous ;  or  to  award  costs  to  the  person 
indicted  or  presented,  to  be  paid  by  the  prosecutor,  if  it  shall 
appear  to  the  said  Court  that  such  prosecution  was  vexatious.^' 
Although  this  Statute  was  repealed  by  the  5  &  6  Will.  IV. 
c.  50,  and  the  98th  section,  already  noticed,  substituted,  yet 
the  above  section  of  the  13  Geo.  III.  is  still  applicable  to  the 
case  of  county  bridges,  for  by  Statute  43  Geo.  III.  c.  69,  s.  1, 
(still  in  force)  the  provisions  of  the  13  Geo.  III.  c.  78,  are 
made  applicable  and  extended  to  county  bridges,  and  costs 
have  been  awarded  under  the  64th  section  in  a  cause  where 
the  indictment  was  removed  by  certiorari  (i). 

The  costs  allowed  under  the  above  Statutes  (5  &  6  Will.  IV. 
c.  50,  8.  98,  and  13  Geo.  III.  c.  78,  s.  64,  and  43  Geo  III. 
c.  59,  s.  1,)  include  those  of  preferring  and  removing  the  in- 
dictment (c). 

The  prosecutor  may,  it  seems,  obtain  his  costs  under  an 
award  by  virtue  of  the  above  sections,  notwithstanding  the 
defendant  has  obtained  a  rule  to  arrest  the  judgment,  for  the 
award  of  costs  is  merely  collateral  to  the  judgment  (d). 

(a)  8  B.  &  C.  420,  ante,  p.  456.  (e)  Corner'fl  Crown   Practice,   169, 

(b)  Rex  ▼.  InhabHatUs  of  8t.  John,      dixDg  Beg.  y.  Inkabitamte  qf  Preeton,  7 
Margate,  6  M.  &  Sel.  180;    Reg,  v.      Dowl.  598. 

InhabitanU  of  Merionethshire,  6  Q.  B.  (d)  Bew  y.  8t,  John,  Margate,  6  M. 

Rep.  848.  8l  Sel.  180. 
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The  General  Highway  Act,  5  &  6  Will.  IV.  c.  50,  (already 
noticed,)  enactB(sect.  95),ihat  if,  on  the  hearing  of  any  summons 
under  that  Statute  respecting  the  repair  of  any  highway,  ''tiie 
duty  or  obligation  of  such  repairs  is  denied  by  the  saiveyot 
on  behalf  of  the  inhabitants  of  the  parish,  or  by  any  other 
party  charged  therewith,  it  shall  then  be  lawful  for  sadi 
Justices,  and  they  are  hereby  required,  to  direct  abill  of  indict- 
ment to  be  preferred,  and  the  necessary  witnesses  in  support 
thereof  to  be  subpoenaed,  at  the  next  Assizes  to  be  holden  in  and 
for  the  said  county,  or  at  the  next  General  Quarter  Sessions 
of  the  Peace  for  the  county,  riding,  division,  or  place  whereiii 
such  highway  shall  be,  against  the  inhabitants  of  the  parish, 
or  the  party  to  be  named  in  such  order,  for  suffering  and  per- 
mitting  the  said  highway  to  be  out  of  repair ;  and  the  costs 
of  such  prosecution  shall  be  directed  by  the  Judge  of  A^iie 
before  whom  the  said  indictment  is  tried,  or  by  the  Justices 
at  such  Quarter  Sessions,  to  be  paid  out  of  the  rate  made  and 
levied  in  pursuance  of  this  Act  in  the  parish  in  which  such 
highway  shall  be  situate :  provided,  nevertheless,  that  it  shall 
be  lawful  for  the  party  against  whom  such  indictment  shall 
be  so  preferred  at  the  Quarter  Sessions  as  aforesaid  to  remove 
such  indictment  by  certwrafi,  or  otherwise,  into  his  Majesty's 
Court  of  Eang's  Bench." 

It  had  been  doubted  whether  this  power  to  order  costs  undor 
this  section  applied  to  cases  where  the  indictm^it  had  been 
removed  1^  certiorari^  but  it  has  been  held  that  it  does  so 
apply  (a).  No  distinction  appears  to  exist  on  this  point 
between  the  removal  of  such  indictments  by  the  prosecutor  or 
by  the  defendant. 

The  Judge  however  has  no  power  to  direct  the  costs  of  an 
indictment  under  this  section  to  be  paid  out  of  the  highway 
rate,  except  where  there  is  a  highway  and  the  liability  to  repair 
is  in  dispute  j  an  order  cannot,  therefore,  be  made  where  the 
defendants  are  acquitted  on  the  sole  ground  that  the  road  in 
question  was  not  a  highway  (6). 

(a)  Reg,  v.  InhahUants  of  Watford,  (b)  Beg,  y.  ImkabUantt  of  HeaMf, 

4  D.  &  L.  598 ;  and  see,  per  Rolf*,  B.,      6  Q.  B.  Rep.  746 ;  and  see  Reg,  ▼.  /«• 
2  M.  &  Bob.  444.  haUUmU  of  Chedwortk,  9  C.  &  P^ 
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The  order  of  the  Justices  must^  moreover^  show  on  the  face 
of  it,  either  by  express  ayerment  or  by  reasonable  intendment, 
that  it  was  made  at  a  special  sessions  for  the  highways,  held 
^tUn  tbe  di^on  in  ^ch  the  xoad  i.  Bitaate.  ^her^  the 
order  is  yoid,  and  no  order  for  the  costs  of  the  prosecution 
can  be  made  (a). 

Where,  howeyer,  the  case  is  within  the  meaning  of  the 
Statute,  and  the  defendants  are  oonyicted,  (or  at  least  are 
not  acquitted  on  the  ground  that  the  road  was  not  a  high- 
way,) it  seems  the  Statute  is  imperatiye,  and  the  Judge  must 
make  the  order  (or  costs  under  this  section,  and  has  no  dis- 
cretion {b). 

If,  howeyer,  the  defisnce  is  in  the  opinion  of  the  Judge 
firiyolous  or  yexatious,  the  defendant,  as  has  been  already 
shown,  may  be  ordered  to  pay  the  costs  under  the  98th  section. 

It  may  be  obseryed,  that  the  amount  of  the  costs  should  be 
ascertained  by  the  judge  before  he  directs  them  to  be  paid, 
or  at  least  that,  if  he  directs  the  payment  in  general  terms,  the 
costs  should  be  placed  in  the  usual  course  of  being  taxed  by 
the  proper  officer;  and  they  must  be  in  fact  so  taxed  before 
the  order  can  be  enforced  (c).  The  order  must  also  state  on 
the  face  of  it  out  of  what  fund  the  costs  are  to  be  paid  (d). 

The  Statute  1  ft  2  Geo.  lY.  c.  41,  s.  1,  enacts,  "  That  it 
shall  and  may  be  lawful  for  the  Court  by  which  judgment 
ought  to  be  pronounced,  in  case  of  conyiction'^  on  any  indict- 
ment for  a  nuisance  arising  ^'  from  the  improper  construction,'' 
or  '^  from  the  neglig^at  use  of  furnaces  employed  in  the  work- 
ing of  engines  by  steam,''  "  to  award  such  costs  as  shall  be 
deemed  proper  and  reasonable  to  the  prosecutor  or  prosecutors, 
to  be  paid  by  the  party  or  parties  so  conyicted  as  afixresaid; 
such  award  to  be  made  either  before  or  at  the  time  of  pro- 
nouncing final  judgment,  as  to  the  Court  may  seem  fit.'' 
Section  3  enacts,  that  this  proyision  as  to  costs  shall  not 

285;  Reg.  ▼.  CkaUicomb&,  2  H.  ft  Bob.  (5)  See  Reg.  ▼.  Inhabkantt  of  Tark" 

3U,  note  (a).  hiU,  9  C.  &  P.  218. 

(a)  Reff,  ▼.  InhabUcmU  of  mdclimg,  (c)  Reg.  y.  Clarh,  6  Q.  B.  Bep.  887. 

7  Q.  B.  Bep.  890 ;  Reg,  v.  Martiny  2  \d)  Reg,  v.  Inhabitant  of  Watford, 

Q.  B.  Bep.  1037;  Reg,  ▼.  InhabUantt  of  4  D.  ft  L.  693. 
Watford,  4  D.  ft  L.  693. 
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extend  *'  to  the  owners  or  proprietors  or  occapiers  of  any  fur- 
naoes  of  steam  engines^  erected  solely  for  the  purpose  of  woiIl- 
ing  mines  of  different  descriptions^  or  employed  solely  in  the 
smelting  ores  and  minerals^  or  in  the  manufacturing  of  the 
produce  of  such  ores  or  minerals^  on  or  immediately  adjoining 
the  premises  where  they  are  raised/^ 

There  can  be  no  doubt  that  this  Statute  applies  to  the  caae 
of  indictments  removed  by  certiorari. 

It  will  be  seen  that^  except  under  the  recent  Statute,  16  Vict, 
c.  80,  and  the  43  Geo.  III.  c.  59,  s.  1,  which  incorporates,  as 
far  as  relates  to  county  bridges,  the  64th  section  of  13  Geo. 
III.  c.  78,  in  no  case  was  the  defendant  entitled  to  costs, 
whether  he  were  acquitted  or  convicted. 

Independently  of  the  Statute,  however,  if  the  prosecutor 
harasses  or  oppresses  the  defendant,  as  by  giving  notice  of 
trial  to  the  defendant,  and  withdrawing  the  record  without 
countermanding  the  notice  in  due  time,  the  Court  may,  by 
virtue  of  its  general  jurisdiction,  order  the  prosecutor  to  pay 
costs  to  the  defendant  on  account  of  his  not  proceeding  to 
trial  (a)  •  Any  such  power,  however,  extends  only  to  costs  sub- 
sequent to  the  issuing  of  the  writ,  and  the  Court  of  Queen^s 
Bench  has  no  power  over  the  costs  incurred  in  the  Court 
below,  either  in  favour  of  the  prosecutor  or  the  defendant  (b). 

It  may  be  observed,  that  if  the  Court  of  Queen's  Bench,  oii 
passing  sentence  after  conviction,  impose  a  fine  on  the 
defendant,  the  prosecutor  is  entitled,  imder  a  writ  of  privy 
seal,  to  one  third  part  of  the  fine  towards  his  costs,  if  they 
amount  to  so  much ;  and,  if  not  su£Bcient,  he  may  memorialize 
the  Lords  of  the  Treasury  to  be  allowed  a  further  part  of  sach 
fine  towards  the  costs.  If  a  third  part  of  the  fine  amounts  to 
more  than  the  proper  costs,  the  Master  would  certify  the 
amount  upon  the  attorney  getting  his  bill  taxed,  and  upon 
the  allocatur  being  signed  by  two  Judges  of  the  Court,  it  will 
be  paid  over  to  the  prosecutor's  attorney  {c) . 

(a)  Rm  y.  Bartrwm,  8  East^  269 ;      Rbx  v.  S^gint,  5  DowL  876. 
and  eee  Bex  t.  Watton,  4  C.  &  P.229.  {o)  Corner's  Crown  Practice.   126^ 

(&)  Bex  7.  Paeaman,  1  A.  &  E.  608;      127. 
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CHAPTER  LV. 

COSTS    ON    ORDERS   OF  JUSTICES  AND   OTHER    PROCEEDINGS 

REMOVED   BT   CERTIORARI. 

This  Statute  5  Gteo.  II.  c.  19,  enacts  (sect.  2),  that  no  certio- 
rari shall  be  aQowed  to  remove  any  "judgment  or  order  given 
or  made  by  any  Justices  of  the  Peace"  (a),  "  unless  the  party 
or  parties  prosecuting  such  certiorari,  before  the  allowance 
thereof,  shall  enter  into  a  recognizance  with  sufficient  sureties 
before  one  or  more  Justices  of  the  Peace  of  the  county  or 
place,  or  before  the  Justices  at  their  General  Quarter  Sessions 
where  such  judgment  or  order  shall  have  been  given  or  made, 
or  before  any  one  of  his  Majesty's  Justices  of  the  said  Court 
of  King's  Bench,  in  the  sum  of  fifty  pounds,  with  condition 
to  prosecute  the  same  at  his  or  their  own  costs  and  charges 
with  effect,  without  any  wilful  or  alSected  delay,  and  to  pay 
the  party  or  parties  in  whose  favour  and  for  whose  benefit 
such  judgment  or  order  was  given  or  made,  within  one  month 
after  the  said  judgment  or  order  shall  be  confirmed,  their  ftdl 
oosts  and  charges,  to  be  taxed  according  to  the  course  of  the 
Court  where  such  judgment  or  order  shall  be  confirmed ;  and 
in  case  the  party  or  parties  prosecuting  such  certiorari  shall 
not  enter  into  such  recognizance,  or  shall  not  perform  the 
conditions  aforesaid,  it  shall  and  may  be  lawful  for  the  said 
Justices  to  proceed  and  make  such  further  order  or  orders,  for 
the  benefit  of  the  party  or  parties  for  whom  such  judgment 
shall  be  given,  in  such  manner  as  if  no  certiorari  had  been 
granted." 

Section  8  enacts,  that  such  recognizance  shall  be  certified 

(a)  The  words  of  the  section  are,  tion,  the  2nd  and  Srd  were  confined  to 

"  any  sach  judgment  or  order/'  refer-  those  judgments  and  orders,  from  which 

ling  apparently  to  the  definition  in  the  an  appeal  lay  to  the  sessions ;  see  Bmb 

1st  section  in  the  ahove  terms.    It  was  ▼.  Dwtn,  8  T.  B.  218,  note  (5);  bat  no 

suggested,    however,    that    in   conse-  such  limitation  of  the  Statute  has  been 

qoenoe  of  the  language  of  the  Ist  sec-  adopted  in  practice. 

H   H 
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into  the  Court  of  Qaeen^s  Bench^  and  then  filed  with  the  cer- 
tiorari  and  order  or  judgment  remoyed  thereby ;  "  and  if  the 
said  order  or  judgment  shall  be  confirmed  by  the  said  Courts 
the  persons  entitled  to  such  costs^  for  the  recovery  thereof 
within  ten  days  after  demand  made  of  the  person  or  persons 
who  ought  to  pay  the  said  costs^  upon  oath  made  of  the  mak- 
ing of  such  demand,  and  refusal  of  payment  thereof,  shall 
have  an  attachment  granted  agahist  him  or  them  by  the  said 
Court  for  such  contempt ;  and  the  said  recognizance  so  given, 
upon  the  allowing  of  such  certiorari,  shall  not  be  dischaiged 
until  the  coats  shall  be  paid,  and  the  order  so  confirmed  shall 
be  complied  with  and  obeyed/^ 

As  there  is  no  provision  for  the  payment  of  costs,  where  the 
order  or  other  proceeding  is  quashed,  neither  party  is  in  that 
case  entitled  to  costs;  and  if  the  order  is  confirmed  in  part 
and  quashed  in  part  the  defendant  is  not  liable  to  costs, 
provided  the  part  quashed  was  material  (a).  So  also  where 
upon  a  case  reserved  at  Sessions  (and  removed  by  certiorari), 
in  which  points  are  raised  in  favour  of  both  sides,  and  the 
Court  of  Queen's  Bench  confirms  the  order  of  Sessions,  and 
decides  against  all  the  points,  neither  party  is  aititled  to 
costs  (b). 

The  above  provision  does  not  apply  to  writs  of  certiorari 
sued  out  by  a  prosecutor  (c). 

The  costs  under  this  Statute  are  recovered  by  a  side-bar 
rule,  and  if  not  paid  after  taxation  and  demand,  the  recogni- 
zances may  be  estreated  or  an  attachment  issued. 

With  respect  to  the  removal  of  orders  under  particalar 
Statutes,  there  are  various  provisions  to  secure  costs  to  the 
parties  whose  orders  are  sought  to  be  invalidated.  Thus 
the  Statute  4  &  5  Will.  IV.  c.  76,  s.  107,  requires  that  previ- 
ous  to  any  writ  of  certiorari  being  issued  for  the  removal  of 
any  rule,  order,  or  regulation  of  the  Poor  Law  Commissioners, 
or  Assistant  Commissioners,  "  the  party  or  parties  applying 
for  the  same  shall  enter  into  a  recognizance,  with  sufficient 
sureties,  before  one  of  his  Majesty's  Justices  of  the  Court  of 

(a)  Bex  y.  Afadley,  2  Str.  1198.  Compamf,  20  L.  J.  (N.  S.),  M.  C.  228. 

(b)  "Rfg,  y.  The  S(mth<tmpton  Dock  (c).  Seg.  v.  Spencer,  9  A.  JL  £.  485. 
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Eling's  Bench^  or  before  a  Justice  of  the  Peace  of  the  county 
or  place  in  which  such  person  shall  reside^  in  the  sum  of  fifHy 
pounds^  with  condition  to  prosecute  the  same  at  his  or  their 
costs  and  charges  with  effect,  without  any  wilful  or  affected 
delay ;  and  in  default  thereof,  or  in  the  event  of  such  rule, 
order,  or  regulation  being  deemed  legal,  to  pay  the  said 
Commissioners  their  full  costs,  charges  and  expenses,  to 
be  taxed  according  to  the  course  of  the  said  Court  of  King's 
Bench;  and  if  the  said  rule,  order,  or  regulation,  so  re- 
moved by  the  said  writ  of  certiorari  into  the  said  Court  of 
King's  Bench,  shall  be  declared  legal  by  the  said  Court,  the 
Commissioners  entitled  to  such  costs,  within  ten  days  after 
demand  made  of  the  person  or  persons  who  ought  to  pay  the 
said  costs,  upon  oath  made  of  the  making  such  demand  and 
refusal  of  payment  thereof,  may  recover  the  same  in  the 
same  manner  as  any  penalties  and  forfeitures  are  recoverable 
under  this  Act/' 

The  Statute  7  Will.  IV.  &;  1  Vict.  c.  69,  enacts  (sect.  8), 
that  no  certiorari  shall  be  allowed  to  remove  any  judgment  of 
l^the  Commissioners  respecting  the  boimdaries  of  any  parish 
or  district,  '^unless  the  party  prosecuting  such  certiorari  shall, 
before  allowance  thereof,  enter  into  a  recognizance  before  one 
of  the  Justices  of  the  said  Court  in  the  sum  of  50/.,  with  con- 
dition to  prosecute  the  same  without  wilful  delay,  and  to  pay 
to  the  said  Commissioners  their  full  costs  and  charges  within 
one  calendar  month  after  the  judgment  shall  be  confirmed,  to 
be  taxed  according  to  the  custom  of  the  Court." 

With  respect  to  the  removal  of  orders  of  town  councils,  for 
the  payment  of  money  out  of  the  borough  funds,  the  Statute 
7  Will.  IV.  &  1  Vict.  c.  78,  s.  44,  enacts,  that  such  order 
''  may  be  removed  into  the  Court  of  King's  Bench  by  writ  of 
certiorari,  to  be  moved  for  according  to  the  usual  practice  of 
the  said  Court  with  respect  to  writs  of  certiorari ;  and  that 
such  order  may  be  disallowed  or  confirmed  upon  motion  and 
hearing,  with  costs,  according  to  the  judgment  and  discretion 
of  the  said  Court." 

Where,  under  this  Statute,  an  order  is  brought  up  by  cer- 
tiorari, and  quashedi  with  costs,  the  Court  should  decide  who 

H  H  2 
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is  to  be  charged  with  the  costs  as  prosecutor  of  the  order^  and 
he  should  be  named  in  the  rule ;  and  it  is  not  sufficient  that 
the  rule  should  direct  the  costs  to  be  paid  hj  the  prose- 
cutors (a) . 


CHAPTER  LVI, 

COSTS   ON   CRIMINAL    INFORMATIONS. 

With  respect  to  the  costs  on  Criminal  Informations  in  the 
Court  of  Queen's  Bench^  the  Statute  4  &  5  Will,  and  M.  c.  18^ 
after  reciting  that  "  divers  malicious  and  contentious  persons 
have  more  of  late  than  in  times  past  procured  to  be  exhibited 
and  prosecuted  informations,  in  their  Majesties'  Court  of  King's 
Bench  at  Westminster,  against  persons  in  all  the  counties  of 
England,  for  trespasses,  batteries,  and  other  misdemeanors, 
and  after  the  parties  so  informed  against  have  appeared  to 
such  informations,  and  pleaded  to  issue,  the  informers  do  very 
seldom  proceed  any  further,  whereby  the  persons  so  informed 
against  are  put  to  great  charges  in  their  defence;  and  al- 
though at  the  trials  of  such  informations  verdicts  are  given 
for  them,  or  a  noH  prosequi  be  entered  against  them,  they 
have  no  remedy  for  obtaining  costs  against  such  informers," 
enacts  (sect.  2),  that  "  the  Clerk  of  the  Crown  in  the  said 
Court  of  King's  Bench  for  the  time  being  shall  not,  without 
express  order,  to  be  given  by  the  said  Court  in  open  Courts 
exhibit,  receive,  or  file  any  information  for  any  of  the  causes 
aforesaid,  or  issue  out  any  process  thereupon,  before  he  shall 
have  taken  or  shall  have  delivered  to  him  a  recognizance  from 
the  person  or  persons  procuring  such  information  to  be  exhi- 
bited, with  the  place  of  his,  her,  or  their  abode,  title,  or  pro- 
fession, to  be  entered,  to  the  person  or  persons  against  whom 
such  information  or  informations  is  or  are  to  be  exhibited,  in  the 
penally  of  twenty  pounds,  that  he,  she,  or  they  will  effectually 
prosecute  such  information  or  informations,  and  abide  by  and 

(a)  Bej.  y.  JDunn,  6  Q.  B.  Rep.  959. 
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obeerve  such  orders  as  the  said  Court  shall  direct ;  which  re- 
cognizance the  said  Clerk  of  tjg^  Crown,  and  also  every  Justice 
of  the  Peace  of  any  county,  city,  franchise,  or  town  corporate 
(where  the  cause  of  any  such  information  shall  arise)  are 
hereby  empowered  to  take ;  after  the  taking  whereof  by  the 
said  Clerk  of  the  Crown,  or  the  receipt  thereof  from  any 
Justice  of  the  Peace,  the  said  Clerk  of  the  Crown  shall  make 
an  entry  thereof  upon  record,  and  shall  file  a  memorandum 
thereof  in  some  public  place  in  his  office,  that  all  persons  may 
resort  thereunto  without  fee ;  and  in  case  any  person  or  per- 
sons against  whom  any  information  or  informations  for  the 
causes  aforesaid,  or  any  of  them,  shall  be  exhibited,  shall 
appear  thereunto,  and  plead  to  issue,  and  that  the  prosecutor 
or  prosecutors  of  such  information  or  informations  shall  not, 
at  his  or  their  own  proper  costs  and  charges,  within  one  whole 
year  next  after  issue  joined  therein,  procure  the  same  to  be 
tried ;  or  if,  upon  such  trial,  a  verdict  pass  for  the  defendant 
or  defendants,  or  in  case  the  said  informer  or  informers  pro- 
cure a  noli  prosequi  to  be  entered :  then,  in  any  of  the  said 
cases,  the  said  Court  of  King's  Bench  is  hereby  authorized  to 
award  to  the  said  defendant  and  defendants  his,  her,  or  their 
costs,  unless  the  Judge  before  whom  such  information  shall  be 
tried  shall,  at  the  trial  of  such  information,  in  open  Court, 
certify  upon  record  that  there  was  a  reasonable  cause  for  exhi- 
biting such  information;  and  in  case  the  said  informer  or 
informers  shall  not,  within  three  months  next  aft;er  the  said 
costs  taxed,  and  demand  made  thereof,  pay  to  the  said  de- 
fendant or  defendants  the  said  costs,  then  the  said  defendant 
and  defendants  shall  have  the  benefit  of  the  said  recognizance 
to  compel  them  thereunto/' 

The  above  is  the  Statute  which  renders  it  necessary  to  move 
for  leave  to  file  a  criminal  information.  Upon  such  motion 
being  made,  and  a  rule  to  show  cause  granted,  if  on  showing 
cause  the  Court  discharge  the  rule,  they,  if  they  think  fit,  dis- 
charge it  with  costs,  giving  the  costs  by  virtue  of  their  general 
jurisdiction,  or  they  discharge  it  without  costs ;  or  where  they 
think  the  rule  should  be  made  absolute,  but  that  the  payment 
of  the  applicant's  costs  of  the  application  will  be  a  sufficient 
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punislimenty  they  give  the  party  against  whom  the  applicatum 
is  made,  the  option  of  the  rule  being  made  abflolate  against  him, 
or  of  its  being  discharged  on  payment  by  him  of  the  apfdicanf  s 
costs ;  where  this  option  is  given  the  latter  altematiye  is  ahnost 
invariably  accepted. 

Upon  a  criminal  information,  the  prosecutor  is  liable,  in  tbe 
usual  way,  to  pay  to  the  defendant  costs  of  the  day  for  not  pro- 
ceeding to  trial  pursuant  to  notice  (a). 

The  defendant,  on  his  acquittal,  is  not  entitled  under  the 
above  Statute  to  costs  beyond  the  20/.,  the  extent  of  the  recog- 
nizance entered  into  by  the  prosecutor  (i). 

In  the  case  of  several  defendants  in  an  information,  if  any 
one  be  found  guilty,  those  who  are  acquitted  are  not  entitled  to 
costs,  although  the  Judge  may  not  have  certified  that  there  was 
a  reasonable  cause  for  exhibiting  the  information  (c).  The 
ground  of  this  decision  was,  that  until  the  8  &  9  Will.  UI.  the 
plaintiff  never  paid  costs  in  any  action  if  but  one  defendant  was 
found  guilty,  and  the  Act  4  &  5  Will,  and  Mary,  c.  18,  could  not 
be  intended  to  make  prosecutors  otherwise  liable  than  as  plain- 
tiffs were  before  in  other  actions;  but  even  supposing  that  the 
order  of  the  passing  of  the  two  Statutes  was  reversed,  the  lan- 
guage of  the  Statute  giving  costs  to  one  of  several  defendants 
is  confined  to  particular  actions  and  plaints.  The  more  recent 
Statute  3  &  4  Will.  IV.  c.  42,  is  also  confined  to  "personal 
actions^'  (rf). 

The  Statute  6  &.7  Vict.  c.  96,  sect.  8,  enacte,  "That  in  the 
case  of  any  indictment  or  information  by  a  private  prosecator, 
for  the  publication  of  any  defamatory  Hbel,  if  judgment  shall 
be  given  for  the  defendant,  he  shall  be  entitied  to  recover  from 
the  prosecutor  the  costs  sustained  by  the  said  defendant  by 
reason  of  such  indictment  or  information ;  and  that  upon  a 
special  plea  of  justification  to  such  indictment  or  information^ 
if  the  issue  be  found  for  the  prosecutor,  he  shall  be  entitled  to 
recover  firom  the  defendant  the  costs  sustained  by  the  pro*- 
cutor  by  reason  of  such  plea,  such  costs,  so  to  be  recovered  by 

(a)  The  King  v.  He^don  and  others,  (r)  Reg.  v.  Vemvers,  1  Salk.  19*^ 

1  W.  Bl.  356;  S.  C,  3  Burr.  1804.  (d)  See  anie,^,  94. 

(ft)  Sex  V.  lilewood,  2  T.  B.  145. 
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the  defendant  or  prosecutor  respectively^  to  be  taxed  by  the 
proper  officer  of  the  Court  before  which  the  said  indictment  or 
information  is  tried.'' 

Where  a  defendant  in  a  criminal  information  for  a  libel  re- 
covers a  verdict  and  judgment^  he  is  entitled,  under  this 
section,  to  recover  his  costs  from  the  prosecutor,  although  the 
only  plea  on  the  record  is  not  guilty,  and  the  Judge  at  the 
trial  certifies,  under  the  4  &  5  Will,  and  Mary,  c.  18,  s.  2,  that 
there  was  reasonable  cause  for  exhibiting  such  information  (a) . 


CHAPTER  LVII. 

COSTS    OF    INQUISITIONS    UNDER    THB    TITHE   ACT. 

The  Statute  6  &  7  Will.  IV.  c.  71,  for  the  Commutation  of 
Tithes,  enacts  (s.  82),  that  in  case  the  rent-charge  shall  be  in 
arrear  and  unpaid  for  the  space  of  forty  days  next  after  any 
half-yearly  day  of  payment,  and  there  shall  be  no  sufficient 
distress  on  the  premises  liable  to  the  payment  thereof,  it  shall 
be  lawful  for  any  Judge  of  his  Majesty's  Courts  of  Record  at 
Westminster,  upon  affidavit  of  the  facts,  to  order  a  writ  to  be 
issued,  directed  to  the  Sheriff  of  the  county  in  which  the  lands 
chargeable  with  the  rent-charge  are  situated,  requiring  the 
said  Sheriff  to  summon  a  jury  to  assess  the  arrears  of  rent- 
charge  remaining  unpaid,  and  to  return  the  inquisition  there- 
upon taken  to  some  one  of  his  Majesty's  Courts  of  Law  at 
Westminster,  on  a  day  therein  to  be  named,  either  in  term 
time  or  vacation ;  a  copy  of  which  writ,  and  notice  of  the  time 
and  place  of  executing  the  same,  shall  be  given  to  the  owner 
of  the  land,  or  left  at  his  last  known  place  of  abode,  or  with 
his  known  agent,  ten  days  previous  to  the  execution  thereof, 
and  the  Sheriff  is  thereby  required  to  execute  such  writ  accord- 
ing to  the  exigency  thereof,  and  the  costs  of  such  inquisition 
shall  be  taxed  by  the  proper  officer  of  the  Court  \  and  there- 

(a)  R$g,  ▼.  Latimer,  20  L.  J.  (N.  S.),  Q.  B.  129. 
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upon  the  owner  of  the  rent-charge  may  sue  out  a  writ  of 
habere  facias  possessionem,  directed  to  the  Sheriff,  command- 
ing him  to  cause  the  owner  of  the  rent-charge  to  have  posses- 
sion of  the  lands  chargeable  therewith  until  the  arrears  of  rent- 
charge  found  to  be  due,  and  the  said  costs,  and  also  the  costs 
of  such  writ,  and  of  executing  the  same,  and  of  cultivating  and 
keeping  possession  of  the  lands,  shall  be  fiilly  satisfied :  pro- 
vided always,  that  not  more  than  two  years  arrears,  over  and 
above  the  time  of  such  possession,  shall  be  at  any  time  re- 
coverable. 

A  Judge's  order  havirg  issued  ex  parte,  under  this  section, 
to  summon  a  jury  to  assess  the  arrears  of  rent-charge;  after 
inquisition  taken  a  rule  was  obtained  to  set  aside  the  order 
and  all  subsequent  proceedings,  but  after  aj^ument  the 
Court  discharged  the  rule,  without  giving  any  directions  as  to 
the  costs  of  showing  cause.  The  Court  of  Exchequer  differed 
in  opinion,  as  to  whether  the  costs  of  the  rule  were  piop^y 
taxed  as  costs  of  the  inquisition,  for  which  the  writ  of  habere 
facias  possessionem  might  issue  under  that  section.  The 
majority  of  the  Court  held  that  they  might  be  so  taxed,  but 
Mr.  Baron  Parke  was  of  a  contrary  opinion  (a). 

(a)  In  re  HammenmUh  RenMiarget  4  Exch.  Bep.  101;  19  L.  J.  (N&), 
Exch.  857,  8.C, 
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CHAPTER  LVIII. 

COSTS  OF  CASES  SENT  FROM  OTHER  COURTS  FOR  THE  OPINION 
OF  THE  JUDGES  OF  THE  SUPERIOR  COURTS. 


Sect.  1.  Cases  from  Courts  of  Quarter  Sessions. 
Sect.  2.  Appeals  from  County  Courts, 
Sect.  8.  Appeals  under  the  Registration  Act. 


Sect.  1.  Costs  on  agreed  Cases  from  Courts  of  Quarter 

Sessions. 

The  Statute  12  &  13  Vict.  c.  46,  s.  11^  enacts^  that  at  any 
time  after  notice  given  of  appeal  to  any  Court  of  General  or 
Quarter  Sessions  of  the  Peace  against  any  judgment^  order^ 
rate^  or  other  matter  (except  an  order  of  bastardy^  or  a  pro- 
ceeding under  or  by  virtue  of  any  of  the  Statutes  relating  to 
her  Majesty^s  revenue  of  assize^  or  customs^  stamps^  taxes^  or 
post  office)^  for  which  the  remedy  is  by  such  appeal^  it  shall 
be  lawful  for  the  parties^  by  consent  and  by  order  of  any  Judge 
of  one  of  the  superior  Courts  of  Common  Law  at  Westmin- 
ster^ to  state  the  facts  of  the  case,  in  the  form  of  a  special 
case,  for  the  opinion  of  such  superior  Court,  and  to  agree 
that  a  judgment  in  conformity  with  the  decision  of  such 
Court,  and  for  such  costs  as  such  Court  shall  adjudge,  may  be 
entered  on  motion  by  either  party  at  the  Sessions  next  or  next 
but  one  after  such  decision  shall  have  been  given ;  and  such 
judgment  shall  and  may  be  entered  accordingly,  and  shall  be 
of  the  same  effect  in  all  respects  as  if  the  same  had  been  given 
by  the  Court  of  Oeneral  or  Quarter  Sessions  upon  an  appeal 
duly  entered  and  continued. 

It  is  the  practice  under  this  section  for  the  Court  to  adjudge 
costs  as  between  party  and  party  (a). 

(a)  JBarl  qf  Clareiidan  v.  The  Sector  qf  8t.  Jamet^s,  20  L.  J.  (N.  8.),  M.  C. 
213. 
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Sect.  2.  Appeals  from  the  County  Courts. 

The  Statute  13  &  14  Vict.  c.  61,  extending  the  jnriAdicdan 
of  County  Courts,  enacts  (sect.  14),  ''  that  tf  either  party  in 
any  cause,  of  the  amount  to  which  jurisdiction  is  given  to  the 
County  Courts  by  this  Act,  shall  be  dissatisfied  with  the  deter- 
mination or  direction  of  the  said  Court  in  point  of  biw,  or 
upon  the  admission  or  rejection  of  any  evidence,  such  party 
may  appeal  from  the  same  to  any  of  the  superior  Courts  of 
Common  Law  at  Westminster,  two  or  more  of  the  Puisne 
Judges  whereof  shall  sit  out  of  term  as  a  Court  of  Appeal  (a) 
for  that  purpose,  provided  that  such  party  shall,  within 
ten  days  after  such  determination  or  direction,  give  notice  of 
such  appeal  to  the  other  party,  or  his  attorney,  and  also  give 
security,  to  be  approved  by  the  Clerk  of  the  Court,  fisr  the 
costs  of  the  appeal,  whatever  be  the  event  of  the  appeal,  and 
for  the  amount  of  the  judgment,  if  he  be  the  defendant  and 
the  appeal  be  dismissed:  provided,  nevertheless,  that  such 
security,  so  &r  as  regards  the  amount  of  the  judgment^  ahali 
not  be  required  in  any  case  where  the  Judge  of  the  County 
Court  shall  have  ordered  the  party  appealing  to  pay  the  amount 
of  such  judgment  into  the  hands  of  the  Clerk  of  the  County 
Court  in  which  such  action  shall  have  been  tried,  and  the 
same  shaQ  have  been  paid  accordingly;  and  the  said  Court  of 
Appeal  may  either  order  a  new  trial  on  such  terms  as  it  thinks 
fit,  or  may  order  judgment  to  be  entered  for  either  party,  as 
the  case  may  be,  and  may  make  such  order  with  respect  to 
the  costs  of  the  said  appeal  as  such  Court  may  think  proper, 
and  such  order  shall  be  final/' 

The  costs  of  the  appeals  under  this  Act  will  be  in  gene- 
ral directed  to  follow  the  result.  If  the  appellant  succeeds,  he 
has  the  costs  \  if  the  respondent  succeeds,  he  has  the  costs  [b). 

Where  the  Court  directs  a  new  trial,  it  wiQ  sometimes  do 
so  without  costs,  as  where  the  reason  of  the  case  coming  before 

(a)  By  Stat.  16  &  16  Vict,  c  64,  s.  (6)  Sohinton  v.  Lawrence,  7  EzcK 

2,  these  oases  may  be  heard  and  dedded  B^.128;  2L.M.&P.673;  21  L.  J. 

by  the  All!  Court,  and  the  practice  now  (N.  S.),   Exch.  36;   SwU  v.   Wrag, 

is  to  set  them  down  in  the  spedal  7  Exch.  Bep.  125 ;   21  L.  J.  (N.  S.), 

paper.  Exch.  87* 
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it  was  a  doubt  or  mistake  of  the  Judge  as  to  his  juris- 
diction (a) ;  but  the  general  nde  is  otherwise  {b). 

The  defendant^  against  whom  judgment  had  been  recoyered 
in  a  County  Courts  six  days  afterwards  gave  the  plaintiff  notice 
of  appeal,  and  the  next  day  entered  into  a  bond,  with  a  surety, 
conditioned  to  pay  the  costs  of  the  appeal  whatever  the  event 
might  be,  and  the  amount  of  the  judgment  in  case  the  appeal 
were  dismissed.  On  the  following  day  the  defendant  withdrew 
the  notice  of  appeal,  and  gave  the  plaintiff  another  notice  of 
appeal,  which  included  additional  grounds  of  appeal.  It  was 
objected,  that  as  the  first  notice  had  been  withdrawn  the  bond 
was  no  security  for  the  costs  of  the  second  appeal,  or  the 
amount  of  the  judgment,  and  that  consequently  the  Court  had 
no  jurisdiction  to  entertain  the  appeal.  The  Court,  however, 
held  that  they  had  jurisdiction  to  hear  it,  and  after  argument 
gave  judgment  for  the  appellant  with  costs,  notwithstanding  the 
terms  of  the  bond,  by  which  the  appellant  had  bound  himself 
to  pay  the  costs  of  the  appeal  whatever  the  event  might  be  (c). 

Sect.  3.  Appeah  under  the  Registration  Act, 

The  Registration  Act,  6  Vict.  c.  18,  gives  (sect.  42),  to  a 
person  claiming  to  have  his  name  inserted  in  the  lists  of  voters, 
or  who  has  objected  to  any  other  person  as  not  entitled  to 
have  his  name  inserted  in  any  list,  or  whose  name  shall  have 
been  expunged  from  any  list,  an  appeal  from  the  decision  of 
the  revising  barrister  to  the  Court  of  Common  Pleas  on  any 
material  point  of  law,  and  the  barrister,  if  he  thinks  it  rea- 
sonable and  proper  that  such  appeal  should  be  entertained,  is 
directed  to  state  the  facts  and  his  decision,  in  the  same  manner 
as  is  usual  in  stating  special  cases,  and  the  appellant  is  to  sign 
the  same,  and  make  a  written  declaration  at  the  end  to  the 
following  effect;  that  is  to  say,  ^^I  appeal  from  this  decision.^' 
And  the  barrister  indorses  the  name,  &c.,  of  the  appellant 
and  respondent,  the  latter  being  (sect.  43)  the  party  in  whose 

(a)  Winch  v.  Winoh,  22  L.  J.  (N.  Rep.  380,  21  L.  J.  (N.  S.),  Exch.  151. 
S.),  C.  F.  104;  MovmlneyY.  Collier,  (c)  Daniels  t.  Chwrtley,  21  L.  J. 
22  L.  J.  (N.  8.),  Q.  B.  124.  (N.  S.),  C.  P.  87. 

(b)  OuihtoaUe  y.  Hudson,  7  Ezcb. 
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fitvour  the  decision  appealed  against  shall  have  been  grren. 
But  in  the  event  of  there  being  no  such  party,  or  if  he  dedines 
to  support  the  decision  appealed  against^  then  the  revisiiig 
barrister  may  name  any  person  interested  in  the  appeal,  and 
who  may  oonstnt,  or  the  overseers  of  any  parish  or  township, 
or  the  town  clerk  of  any  city  or  borough  to  be,  and  such  per- 
son so  consenting,  or  such  overseers  or  town  derk  respectively 
so  named,  shall  be  deemed  to  be,  the  respondent  or  respondents 
in  such  appeal. 

Sect.  44  gives  power  to  the  barrister  to  consolidate  several 
appeals  depending  upon  the  same  decision,  and  to  name  per- 
sons to  be  the  appellant  and  respondent  in  such  consolidated 
appeal,  in  like  manner  as  in  other  cases. 

Sect.  45  enacts,  that  such  consolidated  appeal  shall  be  oon- 
dacted  in  the  same  manner  as  single  appeals,  ''  and  that  if  in 
any  case  all  or  any  of  the  parties  to  such  consolidated  appeal 
shall  make  or  enter  into  any  agreement  as  to  the  mode  of 
contributing  among  themselves  to  the  costs  and  expenses  of 
such  appeal,  the  said  agreement  may,  upon  the  application  of 
any  party  or  parties  thereto,  be  made  a  rale  of  the  said  Court 
of  Common  Pleas,  if  the  said  Court  shall  think  fit :  provided 
always,  that  if  any  such  consolidated  appeal  shall  not  be  duly 
prosecuted  or  answered,  it  shall  be  lawful  for  the  said  Court  of 
Common  Pleas,  or  for  the  Lord  Chief  Justice,  or  any  Judge  of 
the  said  Court,  to  give  to  any  party  or  parties  interested  in 
such  appeal,  upon  his  or  their  application,  the  conduct  and 
direction  of  the  said  appeal,  or  of  the  answer  thereto,  respec- 
tively, as  the  case  may  require,  instead  of  or  in  addition  to 
any  person  named  as  aforesaid  as  appellant  or  respondent,  and 
in  such  manner  and  upon  such  terms  as  the  said  Court,  or  Lord 
Chief  Justice,  or  Judge  may  think  fit  and  order,  or  to  make 
such  other  order  in  the  case  as  may  seem  meet :  provided  also, 
that  if,  after  the  said  barrister  shall  as  aforesaid  have  declared 
that  the  appeal  in  any  case  ought  to  be  consolidated  with 
others,  any  party  interested  in  such  appeal  shall  object  and 
refuse  to  be  a  party  to  or  to  be  bound  by  any  such  consoli- 
dated appeal,  then  and  in  such  case  the  appeal  in  which  such 
person  is  interested  may  proceed  separately;  but  such  person 
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BO  refdsing  or  objecting  shall  be  liable  to  pay  costs  to  the 
other  party^  but  shall  not  be  entitled  to  receive  any  costs  of  or 
in  snch  appeal^  unless  the  said  Court  otherwise  order/' 

Sect.  46^  giving  power  to  the  barrister  to  give  costs  in  certain 
cases  to  parties  claiming  or  objecting^  enacts^  that  in  cases  of 
appeal^  such  order  for  the  payment  of  costs  shall  be  suspended 
and  shall  abide  the  event  of  such  appeal^  imless  the  Court  of 
Appeal  shall  otherwise  direct;  but  no  appeal  is  allowed  against^ 
or  only  in  respect  of^  any  such  order  for  the  payment  of  costs. 

Sect.  60  enacts^  that  all  appeals  shall  be  prosecuted^  heard^ 
and  determined  by  the  Court  of  Common  Pleas^  according  to 
the  ordinary  rules  and  practice  of  such  Court;  and  sect.  62  pro- 
vides for  notice  of  appeal.  The  Court  may  (sect.  65)  remit  the 
statement  to  the  barrister  for  amendment^  and  (sect.  66)  every 
decision  of  the  Court  is  to  be  final. 

Sect.  70  enacts^  "  That  it  shall  be  lawful  for  the  said  Court 
to  make  such  order  respecting  the  payment  of  the  costs  of  any 
appeal^  or  of  any  part  of  such  costs  as  to  the  said  Court  shall 
seem  meet :  provided  always^  that  it  shall  not  be  lawful  for  the 
said  Court  in  any  case  to  make  any  order  for  costs  against  or 
in  favour  of  any  respondent^  or  person  named  as  respondent^  as 
aforesaid,  imless  he  shall  appear  before  the  said  Court  in  sup- 
port of  the  decision  of  the  revising  barrister  in  question.'' 

It  is  scarcely  necessary  to  state,  that  no  inflexible  rule  has 
been  or  can  be  adopted,  with  respect  to  the  award  of  costs,  by 
the  Court  under  this  section. 

When  the  Court  affirms  the  decision  of  the  revising  bar- 
rister, and  thinks  it  is  a  case  in  which  the  appellant  was  not 
warranted  in  questioning  it,  it  is  not  unusual  to  give  costs ; 
but  where  the  appellant  obtains  the  judgment  of  the  Court 
in  his  favour,  it  is  not  usual  to  impose  costs  on  the  respond- 
ent (a),  and  the  Court  will  not  do  so  where  the  respondents 
are  official  persons,  as'  overseers  (b).  In  the  case  of  a  con- 
solidated appeal  in  which  the  question  was  whether  service 
of  a  notice  of  objection  had  been  duly  proved,  and  the  Court 

(a)  Capel  ▼.  Bwrton,  2  Lntwyche's      96 ;  lae  v.  SutcMnBon,  Id.  169. 
Begifftration  Cases,  158 ;  and  see  JBur-  (b)  Capel  v.  Burton,  mpra. 

tony  €hiy.  Id.  4;  JolUffe  t.  JEUee,  Id. 
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aflSrmed  the  decision  of  the  barrister  in  holding  the  proof  in- 
sufficient,  costs  were  granted  (a) .  So^  also^  where  the  qnestioD 
was  whether  the  barrister  had  power  to  amend  the  description 
of  the  appellant's  qualification  (d). 

If  the  appellant  does  not  appear  to  support  his  caae^  the 
Court  will  in  general  affirm  the  decision  with  costs  (e) ; 
and  where  he  does  appear,  but  is  not  called  upon,  the  Court 
will  affirm  the  decision  with  costs,  where  the  case  does  not  in- 
volve a  mere  question  of  law,  but  turns  upon  whether  the 
revising  barrister  has  taken  a  correct  view  of  facts  {d) — as,  for 
instaDCCy  where  the  question  for  the  opinion  of  the  Court  was 
whether,  under  the  circumstances,  there  had  been  a  sufficient 
tender  of  rates  (e) ;  and  in  such  a  case  they  have  given  costs, 
although  the  respondent's  counsel  was  heard  (/) .  But  when 
the  question  was  one  merely  of  law,  and  the  respondent  was 
not  heard,  costs  have  been  refused  to  the  appellant — as  where 
the  question  was  whether  a  freeman  and  liveryman  of  London 
was  within  the  disfiranchiaing  proviso  in  the  Reform  Act  (^) ; 
but  in  a  later  case  involving  a  mere  poin^  of  law,  and  the 
respondent  was  not  called  upon,  the  decision  was  affirmed  with 
costs  (A). 

(a)   Bir^   y.    Sdwardt,    2    Lut-  Arnold,  614;  ^/^v.  Jlofue,  Id.  419. 
wyche'B  Registration  Oftsee,  97.  («)  Bishop  v.  SmedUy,  supra ;  and 

(6)  Onumt  ▼.  Sowdlsr,  Id.  59.  aee  IFalker  v.  Payne,  Id.  541. 

(e)  White  y.  Prin^,  Id.  141;  Bass  (/)  W<Ut<m   v.  PUi,  Id.  78,  and 

y.  Perkims,  and  Crowder  y.  Overseers  nnmerons  other  cases. 
of  St.  Mary,  Zambeth,  1  Lntwydie's  (y)  Croucher  y.  Bromme,  Id.  621. 

Registration  Cases,  255.  (A)  Walton  y.  Cotton,  2  Lutwyche's 

(d)  Bishop  y.Smedley,  I  BexTOwk  lU^^istration  Cases,  53. 
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CHAPTER  LIX. 

COSTS  OF  RULES  AND  MOTIONS  GENERALLY. 

Althouoh  the  costs  of  various  interlocutory  proceedings  in  an 
action  have  been  already  noticed  under  separate  heads^  it  is 
obvious  that  there  are  a  number  of  steps  taken  in^  and  appli- 
cations made  to^  the  Courts  at  Westminster,  as  well  where 
there  is  a  cause  pending  as  where  there  is  not,  the  costs  of 
which  cannot  be  considered  separately  and  with  reference  to 
the  subject-matter  of  each  (varying  as  the  facts  do  in  some 
one  or  more  points  in  almost  every  individual  instance),  but 
must  be  discussed  upon  general  principles  regulating  the 
Courts  in  dealing  with  them. 

Where  costs  are  in  the  discretion  of  the  Courts,  whether  by 
reason  of  their  general  powers  over  the  proceedings  carried  on 
in  them  or  by  virtue  of  some  particular  Statute,  that  dis- 
cretion will,  as  a  general  rule,  be  exercised  by  giving  the  costs 
to  the  party  succeeding  in  the  cause.  It  is  necessary  there- 
fore, in  order  to  restrain  that  application  of  the  rule,  that  there 
should  be  something  in  the  particular  circumstances  of  the 
case  to  draw  it  out  of  the  limits  within  which  the  rule  operates, 
and  the  judgment  of  the  Courts  on  that  which  is  left  to  their 
discretion  will  necessarily  vary  according  to  the  views  of  dif- 
ferent individuals  on  the  same  subject  {a). 

This  general  principle,  however,  cannot  be  applied  with 
strictness  to  the  costs  of  those  rules  and  motions  which  are  inci- 
dental proceedings  in  the  course  of  an  action,  and  the  merits 
and  fate  of  which  are  frequently  quite  apart  from  and  have  no 
bearing  on  its  ultimate  result.  With  respect  to  them,  justice 
would  not  be  done  by  saying,  on  the  one  hand,  that  the  costs  of 
every  interlocutory  application  should  abide  the  final  result  of 
the  JEuHion ;  or,  on  the  other  hand,  that  the  party  succeeding  in 
the  intermediate  step  should  always,  or  even  generally,  have 

(a)  See,  per  Tindal,  C.  J.,  Barker  v.  Birch,  1  D.  &  L.  818. 
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the  oosts  attendant  upon  it.  The  Conrta^  therefore,  in  dealing 
with  these  appUcationSy  while  bearing  in  mind  the  general  prin- 
ciple above  expressed,  have  evolved  certain  rules  or  maxims,  to 
the  spirit  of  which  they  adhere  rather  than  to  the  l^±er. 
These  r^;ulations  have  reference  either  to  the  mode  and  time 
of  application  and  appearance  of  the  parties  before  the  Coort^ 
or  to  the  nature  and  merits  of  the  application  itself. 

Those  of  the  first  class  are  thus  stated  in  the  works  of  prac- 
tice : — ^The  party  who  substantially  succeeds  on  a  role  which 
forms  part  of  the  regular  proceedings  in  the  cause,  no  mention 
of  costs  being  made,  will  be  entitled,  if  he  also  succeeds  in  the 
cause,  to  have  the  costs  of  the  rule  allowed  him  as  costs  in  the 
cause  (a) ;  because  the  costs  of  all  interlocutory  proceedings  in 
a  cause,  not  otherwise  specially  provided  for  by  the  Court,  are, 
according  to  the  practice  ofall  the  Courts,  costs  in  the  cause  (ft). 
The  practice  of  taxing  costs  of  a  discharged  rule  as  part  of  the 
costs  included  in  the  judgment  is  founded  on  the  Statute  cf 
Gloucester,  enacting  that  when  the  plaintiff  recovers  damages 
he  shall  recover  the  costs  (c).  The  language  of  the  judgment 
is,  that  the  plaintiff  is  to  recover  the  damage  by  him  sustained, 
as  well  on  the  occasion  of  the  defendant's  not  performing  his 
promises  as  for  the  costs  and  charges  by  the  plaintiff  about  the 
suit  in  that  behalf  expended.  The  judgment  alone  gives  costs, 
and  all  up  to  the  time  of  the  judgment  must  be  included 
in  it  {d). 

This  last  rule  applies  to  rules  made  before  judgment ;  for  if 
not  made  until  after  judgment,  the  costs  depend  entirely  on 
the  rule;  and  if  it  be  silent  concerning  them,  each  partymust 
pay  his  own  costs  {e). 

For  example,  the  costs  of  opposing  a  rule  to  set  aside  final 
judgment  cannot,  for  a  technical  reason,  be  made  part  of  the 
costs  of  the  cause.    In  that  case,  final  judgment  having  be^ 

(a)  Hullock  on  Coets,  Sad  edit.  p.  Kerr,  6  M.  &  W.  20. 

626 ;    Chitty's    Archbold's    Pnctioe,  (e)  See  amte,  p.  2. 

ToL  2,  p.  1388^  8th  edit,  and  cases  (d)  Per  Parhe,  K^  In  re  Sam- 

there  cited.  mertmUh  Rent-charge,  4  Sxch.  Rep. 

(*)  Per  Aldereon,  B.,  in  delivering  101 ;  19  L.  J.  (N.  S.),  Exch.  869. 

the  judgment  of  the  Court  in  P^h  v.  (e)  Hullock,  2nd  edit.  p.  626. 
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signed,  the  plaintiff  cannot  have  the  costs  and  proceed  to  tax 
tiiem  as  part  of  those  costs  without  having  two  final  judgments, 
irhich,  of  course,  would  be  irr^ular.  The  Court,  therefore, 
usually  discharges  such  a  rule,  if  groundless,  with  costs ;  thereby 
giving  the  plaintiff  the  only  remedy  for  their  recovery  (a). 

''If  the  rule  nisi  be  drawn  up  with  costs,  and  no  cause  be 
shown  against  it,  it  is  made  absolute  with  costs,  as  of  course. 
If  cause  be  shown  i^ainst  it,  and  the  rule  be  made  absolute, 
the  Court  will  make  it  absolute  with  costs,  or  without,  in  their 
discretion,  according  to  the  circumstanoes  of  the  case;  but 
if  it  be  dischaiged,  the  Court  almost  always  orders  the  costs  to 
be  paid  by  the  party  who  obtained  it^'  {b) ;  or,  as  it  might  be 
more  concisely  expressed,  if  moved  with  costs  it  is  discharged 
with  costs  (c). 

Where  a  role  does  not  ask  for  costs,  no  costs  can  be  given 
on  making  it  absolute;  for  it  is  the  clear  and  settled  practice  of 
the  Courts  not  to  give  more  than  is  asked  for,  and  this  applies 
to  cases  where,  if  costs  had  been  asked  for,  they  would  have 
been  granted  according  to  the  general  practice  of  the  Courts  {d) . 

''  Where  the  rule  nisi  is  drawn  up  upon  payment  of  costs  by 
tike  applicant,  whether  cause  be  shown  against  it  or  not,  and 
whether  made  absolute  or  discharged,  the  Court  almost  always 
makes  the  party  who  obtained  the  rale  pay  the  costs''  {e).  In 
other  words,  a  person  offering  to  pay  the  costs  of  obtaining  the 
fitvour  he  seeks,  wiU  be  kept  to  those  terms  whether  his  appli- 
cation be  resisted  or  not,  or  be  or  be  not  ultimately  successful. 

If  a  party  obtains  a  rule  to  show  cause,  requiring  two  things 
with  costs,  although  he  be  entitled  to  one,  yet,  if  he  fail  as  to 
the  other,  he  shall  not  have  costs ;  for  the  adverse  party  was 
under  the  necessity  of  coming  into  Court  to  resist  the  latter  (/) . 

The  defendant  put  a  construction  on  an  award  which  induced 

(a)  Per  Alderson,  B.,  In  re  Sam-  eex,  2  DowL  5  j  1  C.  &  Meeson,  486 1 

merstmth  Ment-eharge,  4  Exch.  Bep.  8  Tyr.  440. 

101 ;  19  L.  J.  (N.  S.),  Exch.  360.  (e)  Chitty's  Archbold's  Fractioe*  8th 

(h)  Chitty'B    Archbold'8    Fractaoe»  edit,  vol  2,  p.  1424. 

voL  2,  p.  1424»  8ih  edH.  (/)  HuUock  on  Costs,  2i)d  edit.  p. 

(c)  Id.»  p.  1277 ;  TiUey  y.  Henley,  625 ;  M' Andrew  v.  Adam^  1  Bing. 
1  Chitt/B  Bep.  186.  N.  C.  270. 

(d)  Bex  y.  The  Sheriff  <(f  Middh- 

I  I 
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the  plaintiff  to  move  to  set  it  adde^  and  the  matter  waa  after- 
wards turned  into  a  special  case;  and  npon  the  Court  expressing 
an  opinion  that  the  defendant  had  misconstrued  the  award,  and 
that  it  was  not  in  itself  inyalid^  the  objection  to  it  was  not 
pressed,  and  the  rule  was  discharged*  The  plaintiff  claimed  the 
costs  of  this  rule,  on  the  ground  that,  though  in  point  of  form 
the  rule  had  been  dischai^ed,  in  substance  the  dedaion  was  fost 
the  plaintiff,  for  the  defendant's  construction  of  the  award  was 
incorrect;  but  the  Court  said  that  as  the  award  was  not  set 
aside  the  motion  must  take  the  ordinary  course,  and  the  costs 
of  it  be  costs  in  the  caiise  {a). 

There  is  a  general  rule,  that  a  party  who  appears  to  show 
cause  in  the  first  instance  (in  consequence  of  having  notice  of 
the  motion)  and  does  so  successfully,  is  not  entitled  to  costs  (d). 
The  reason  assigned  for  this  rule  is,  that  it  is  in  the  party's  elec- 
tion to  appear  or  not,  in  the  first  instance ;  and  if,  for  the  sake  of 
expedition,  he  makes  his  election  to  appear  immediately  and 
oppose  the  granting  any  rule  at  all,  he  purchases  that  expe- 
dition at  the  expense  of  his  costs  (c). 

This  rule  is  confined,  however,  to  those  cases  where  the  rule 
mn,  if  granted,  would  not  have  operated  as  a  stay  of  proceed- 
ings, or  have  prejudiced  the  opposite  party,  if  he  neglected  to 
show  cause  in  the  first  instance.  Therefore,  where  tiie  rule 
sought  for  would  have  stayed  the  proceedings  and  delayed  the 
trial  of  the  cause,  the  Court  directed  the  costs  of  opposing  the 
rule  in  the  first  instance  to  be  costs  in  the  cause  (tf);  and  in  other 
cases,  where  the  party  would  have  received  prejudice  by  not 
showing  cause  in  the  first  instance,  the  application  has  been 
refused  with  costs. 

Where  cause  is  shown  in  the  first  instance  against  a  writ  of 
certiorari  to  remove  an  order  of  the  Poor  Law  Commissioners, 
under  the  4  &  6  Will.  lY.  c.  76,  as  sect.  106  of  that  Statute 
allows  the  Commissioners  to  show  cause  in  the  first  instance, 

(a)  Hoekm  ▼.    QrenfeU,  4  Bing.  ReedT,  Speer,  6  Id.  dSO;  SL  Cl, di£br- 

N.  C.  108.  enfly  reported,  2  M.  &  W.  76. 

(&)   Ghitty'B    Archbold's   Pnctioe,  (o)  HnUock,  2nd  edit  p.  626. 

voL 2, p.  1424, 8th edit;  Hnllock,  2nd  ((Q  Usmiie  y.  Beretford^  15  H.  k 

edit.  p.  625;  Fitch  v.  Qreen,  2  DowL  W.  78;  8  D.  &  L.  464;  15  L.  J.  (N. 

489 ;  BegUs  v.  Orettville,  8  Id.  602 ;  S.),  Ezch.  78. 
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they  Btand  in  the  same  situation  as  to  costs^  as  parties  who 
show  canse  in  the  usnal  conrse^  and  on  such  motion  being  re« 
fiisedy  costs  will  be  granted  (a). 

Such  are  the  general  regulations  as  to  the  costs  of  rules  and 
motions  on  points  of  form,  as  distinguished  from  the  nature 
and  merits  of  the  application  itself.  Those  falling  under  the 
latter  designation  remain  to  be  noticed. 

By  the  Practice  Rules  of  Hilary  Term,  1858  (r.  187),  it  is 
ordered,  that  ''in  all  cases  where  a  rule  is  obtained  ^  show 
canse  why  proceedings  should  not  be  set  aside  for  irregularity 
with  costs,  and  such  rule  is  afterwards  discharged  generally, 
without  any  special  direction  upon  the  matter  of  costs,  it  is  to 
be  understood  as  discharged  with  costs.^' 

This  is  merely  re-establishing  the  former  rule  of  the  Court 
of  King's  Bench  of  Michaelmas  Term,  1796  (i).  This  rule 
is  a  kind  of  direction  to  the  officer  of  the  Court,  who,  in 
drawing  up  the  discharged  rule,  draws  it  up  as  discharged 
with  costs;  for  the  rule  does  not  mean  that  the  successftil  party 
is  to  obtain  his  costs,  if  they  are  not  mentioned  in  the  dis- 
chai^ed  rule. 

This  rule  is  confined  to  cases  of  irregularity,  and  in  all 
cases  except  where  motions  are  made  for  irregularity,  and  the 
rule  msi  is  moved  with  costs,  and  it  is  discharged  generally, 
without  saying  anything  about  costs,  the  successful  party  is 
not  entitled  to  costs ;  and  in  order  to  entitle  him  to  costs,  the 
Court  must  give  an  express  direction  to  that  effect  (c) . 

It  is  not  to  be  understood,  however,  that  to  bring  a  case 
within  the  rule  of  Court,  it  is  necessary  that  the  word  ''irre- 
gularity'^ should  appear  in  the  rule;  it  is  sufficient  if  it 
appears  by  the  affidavits  supporting  the  motion  that  the  foun- 
dation of  it  was  irregularity  {d). 

Where  a  rule  was  made  absolute  for  setting  aside  a  judg- 
ment irregularly  signed  upon  a  plea  which  was  treated  as  a 
nullity,  the  Court  refused  to  give  costs,  but  made  them  costs 

(a)  Rag,  ▼.   The  Pour  Law  Com-      666. 
ntUnonert,  9  Q.  B.  Rep.  291.  (d)  Per  PatUton^  J.,  Drimker  ▼. 

(h)  See  7  T.  R.  82.  Poicoe,  supra, 

(e)  Drimker  v.    Paeeoe,    4   DowL 

Il2 
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in  the  cause,  the  pleading  being  firamed,  as  it  seemed,  to  iiinte 
a  demurrer  (a). 

So,  also,  where  an  application  was  made  to  reviewtiie  taxa- 
tion of  oosts  and  to  set  aside  the  judgment,  on  the  ground  of  a 
technical  defect  in  the  copy  affidavit  of  increase  delivered  in 
pursuance  of  the  role  of  Court,  the  Court  made  the  role  abso- 
lute to  review  the  taxation  without  costs  (d). 

Where,  on  a  summons  beiag  taken  out  to  set  aside  proceed- 
ings for  irregularity,  the  oppooite  party  gives  notice  of  his 
intention  to  witiidraw  or  waive  the  proceedings  so  sooght  to 
be  set  aside,  he  cannot  in  general  be  fixed  with  the  costs  of 
subsequent  measures  to  set  them  aside  {c) .  But  where,  in  such 
a  esse,  instead  of  giving  that  notice,  he  attended  to  lesist  the 
summons,  and  the  Judge  declined  to  interfere,  and  referred 
the  parties  to  the  Court,  he  was  not  allowed,  by  a  subsequent 
notice  of  abandonment,  to  escape  from  the  payment  of  die 
costs  of  a  rule  to  set  aside  the  proceedings  {d). 

Where  rules  are  discharged  on  objections  of  a  strictly  tech- 
nical nature,  so  that  the  merits  of  the  case  are  not  gone  into, 
the  Court  will  in  general  discharge  them  without  costs  (e), 
although  the  rule  was  moved  with  costs  (/).  But  objections 
to  the  jurats  of  affidavits  are  not  technical  objections  within 
the  rule,  and  in  one  case  the  Court  of  Exchequer  said  that 
fer  the  future,  in  all  cases  where  the  jurat  of  the  affidavit  on 
which  the  rule  was  obtained  was  defective,  the  rule  would  be 
discharged  with  costs  (^),  and  that  Court  acted  on  this  rule  m 
subsequent  cases  (A).  Where  an  objection  was  taken  to  liie 
jurat  of  an  affidavit  of  several  deponents,  that  it  did  not  com- 
ply with  the  rule  of  Court  requiring  the  names  of  the  several 
persons  to  be  written  in  it.  Chief  Baron  Pollock  observed 

(A)  Wood  r.  Farr,  5  Bing.  N.  C.  671;  CobbeO,  ▼.  (H^^IMi  4  D.  A  L. 

ai7 ;  7  Soot<>  270.  4Q%. 

(b)  Wheldal  y.  Hke  Iforthem  and  (/)  Sarri*  v.  Maiheu>g,  4  Dowl. 

Ea$temRaa¥>€Mf  Compcmy,  13  M.&  W.  606. 

9;  13  L.J.  (N.  S),  Exch.  268.  (jg)  BlackweU  ▼.  AUen,  7  M.  &  W. 

{e)  Horgra/oe  ▼.  Solden,  8  DowL  146;  10  L.  J.  (N.  S.),  Exdi.  65. 

176.  {h)  I^ott  y.  Kmfward,   10  M.  A 

(d)  BellotH  y.  Barella,  4  Id.  719.  W.  673 ;  Shaw  v.  Perkim,  1  DowL  N. 

(e)  See  JPreed^  y.  Lovell,  4  DowL  a  806. 
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that  the  Court  was  bound  by  the  authorities  to  discharge  the 
rule  with  costs^  and  that  he  did  not  regret  that  the  Court  had 
come  to  such  a  conclusion.  If  a  motion  was  made  on  a  defec- 
tive affidavit^  why  was  the  other  side  to  be  put  to  the  expense 
of  coming  to  oppose  the  application  ?  But  Mr.  'RsjconAlderson 
added :  ''We  do  not  say  that  we  shall  do  so  for  other  technical 
defects"  (a).  And  in  that  same  case^  on  a  previous  objection 
to  the  body  of  the  affidavit^  that  although  it  stated  the  resi- 
dence of  the  deponents  it  did  not  state  what  they  were^  and 
therefore  did  not  comply  with  the  rule  of  Court  requiring 
the  '^  addition'^  of  every  person  to  be  inserted ;  it  was  faeld^ 
that  although  a  &tal  ol^ection,  it  was  a  tedmical  one  within 
the  general  rule  as  to  costs  (d). 

And,  even  where  a  rule  obtained  upon  an  affidavit  is  dis- 
charged on  a  preliminary  objection  to  the  jurats  the  Court  will 
not  always  discharge  it  with  costs.  Where^  on  showing  cause 
against  a  rule  for  committing  a  person  to  prison  for  practiung 
as  an  attorney  without  being  duly  qualified,  an  objection  was 
sniccessfully  taken  to  the  jurat  of  the  affidavit,  that  it  did  not 
state  the  day  on  which  it  was  sworn,  the  word  ''  dated/'  fee, 
bdng  used  instead  of  ''on/'  and  apfdication  was  made  for 
costs,  on  the  authority  of  the  cases  of  BlackweU  v.  AUen  and 
Cobbett  V.  outfield,  the  Court  thought  that  under  the  circum- 
stances the  rule  should  be  discharged  without  costs ;  Lord 
Campbell,  C.  J.,  saying  that  there  was  no  binding  rule  of 
practice  requiring  tiiat  in  such  a  case  costs  should  be  given. 
Mr.  Justice  Erie  observed  that  discharging  the  rule  with  costs 
would  have  the  effect  of  encouraging  the  party  objecting  not 
to  draw  attention  to  a  defective  jurat ;  and  in  many  cases,  if 
attention  were  drawn  to  the  defect,  it  would  only  be  necessary 
to  have  the  affidavit  re-sworn  {c).  And  the  Court  of  Common 
Pleas,  in  one  case,  intimated  that  where  a  rule  is  dischai^ed 
solely  on  the  ground  of  a  defect  in  the  jurat  of  an  affidavit,  it 
would  be  discharged  without  costs  (d). 

(a)  OMett  Y.  Oldfield,  4  D.  &  L.  (c)  In  re  Llo^d,  19  L.  J.  (N.  S.), 

494 ;  16  L.  J.  (N.  S.),  £xcb.  150.  Q.  B.  457. 

(5)  See,  ttUo,  Preedy  v.  Lovell,  4  (d)  The  Dukeo/JBrmmnekr.  Slow- 

Dowl.  671.  man,  8  C.  B.  Rep.  617. 
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Where  the  rule  on  which  the  affidavit  with  the  defecdfe 
jurat  is  used^  is  in  an  action,  the  Court  will  sometiines,  oa 
diacharging  the  rule,  direct  the  costs  to  be  costs  in  the  canse, 
as  where  the  jurat  of  an  affidavit  by  two  deponents  did  not 
state  clearly  that  both  deponents  were  sworn  (a). 

If  an  application  be  made  to  the  indulgence  of  the  Coiirt 
to  relieve  a  person  from  the  consequences  of  his  omission  to 
do  an  act,  or  to  do  it  in  proper  time,  he  must  in  general  pay 
the  costs. 

Whether  the  party  coming  to  oppose  the  grant  of  sack 
indulgence  is,  as  a  general  rule,  to  be  allowed  his  costs,  seems 
however  to  be  a  matter  of  doubt.  Where  a  defendant  obtained 
a  rule  to  jleaApuis  darrien  continuence,  his  discharge  undff 
the  Insolvent  Act,  obtained  after  the  commencement  of  the 
action,  without  an  affidavit  that  the  matter  arose  within 
eight  days,  and  the  Court  of  Common  Pleas  made  the  mle 
absolute,  it  appearing  that  the  omission  to  plead  was  occa- 
sioned by  the  defendant's  believing  that  the  plaintiff  would 
not  proceed,  a  question  arose  whether  the  rule  was  to  he 
absolute  on  payment  of  costs,  i.  e.,  whether  the  plaintiff  wss 
entitled  to  the  costs  of  opposing  the  rule.  The  Court,  with 
the  exception  of  Mr.  Justice  Mavle,  held  that  he  was  so 
entitled.  C.  J.  Wilde  said  the  plaintiff  had  a  right  to  come 
and  contest  the  defendant's  reasons  for  not  pleading  acoording 
to  the  strict  practice  of  the  Court,  and  to  take  the  opinion  of 
the  Court  thereon.  '^I  know  of  no  case,*'  he  observed,  '^'^ 
.which  a  certain  time  being  limited  for  an  act  to  be  done,  and 
the  Court  having  a  discretion  as  to  allowing  it  to  be  done 
afterwards,  the  party  coming  to  oppose  the  grant  of  such 
indulgence,  is  not  allowed  his  costs.''  Mr.  Justice  Jkfaide,  on 
the  other  hand,  thought  that  as  the  circumstances  of  the  case 
justified  the  belief  that  the  plaintiff  would  not  proceed,  the 
latter  had  no  right  to  oppose  the  application  to  plead.  He 
remarked : — "  It  is  said  to  be  an  invariable  rule  that  if  a  time 
is  limited  for  taking  a  step,  and  the  Court  in  its  discretion 
sees  fit  to  permit  it  to  be  taken  at  a  later  period,  the  indnl- 

(a)  Pardoe  ▼.  Tsrrett,  2  DowL  N.  S.  903;   6  M.  &  G.  291;  6  Soott^l^-  B, 
278. 
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gence  is  only  granted  on  payment  of  costs  by  the  party 
applying  for  it.  But  I  am  not  aware  of  the  existence  of  any 
such  general  rule ;  and^  if  there  be  any  such^  I  cannot  think 
this  case  falls  within  it/'  After  some  further  observations 
applicable  to  the  particular  case^  he  said :  ''  I  think  the  de- 
fendant here  was  quite  in  time,  and  that,  if  the  plaintiff  chose 
to  come  and  oppose  an  undeniable  right,  she  ought  not  to  call 
upon  the  defendant  to  pay  her  costs.  I  think  the  costs  of 
this  rule  should,  Uke  the  costs  of  an  order  for  time  to  plead 
and  the  like,  be  costs  in  the  cause.''  Mr.  Justice  Coltman 
and  Mr.  Justice  Cresswell,  however,  adopted  the  view  of  the 
Chief  Justice ;  and  the  rule  was  made  absolute  on  payment  of 
costs  (a). 

Where  a  rule  seeks  to  interfere  with  the  previous  decision 
of  a  Judge  at  Chambers,  and  is  in  fact  a  proceeding  by  way 
of  appeal  from  him,  the  Courts,  on  making  absolute  the  rule, 
will  not  in  general  do  so  with  costs  (6). 

The  Practice  Rules  of  Hilary  Term,  1858,  direct  (r.  159), 
that  ''where  a  Judge's  order,  or  order  of  nisiprius,  is  made 
a  rule  of  Court,  it  shall  be  part  of  the  rule  that  the  costs  of 
making  the  order  a  rule  of  Court  shall  be  paid  by  the  party 
against  whom  the  order  is  made,  provided  an  affidavit  be 
made  and  filed  that  the  order  has  been  served  on  the  party, 
his  attorney,  or  agent,  and  disobeyed"  (c). 

This  rule  applies  where  the  party  sought  to  be  charged  is 
aninfemt  {d). 

Where  a  rule  for  making  a  Judge's  order  a  rule  of  Court  was 
drawn  up  with  an  order  for  the  costs,  without  an  affidavit,  so 


(a)  DutmY.Lofifu,  8 C.  B.  Bep.  83 ; 
7  D.  &  L.  158.  A  farther  question  arose 
in  the  same  case  as  to  the  amount  of 
costs  the  plaintiff  wasentitled  to.  Before 
the  mle  of  the  Coort,  prerioos  applica- 
tion had  heen  made  to  the  Jndge  at 
Chamhers,  who  had  revised  to  interfere, 
and  therefore  the  plaintiff's  attorney 
prepared  and  delivered  brieft  on  the 
issoes  as  they  stood.  The  costs  of  pre- 
paring those  brieft  were  now  claimed 
as  part  of  the  ooats^  as  the  brie&  would 


require  to  be  altered.  The  Master, 
however,  reftised  to  allow  them,  and 
the  Court  upheld  his  decinon. 

(b)  ffctr^ave  y.  ffolden,  8  DowL 
176 ;  WUU  y.  Bohinton,  6  Exch.  802. 
See  a  recent  instance,  Forsyth  v.  Bru» 
towe,  22  L.  J.  (N.S.),  Exch.  70. 

(c)  This  is  in  the  words  of  the  former 
rule  of  the  27th  May,  1840. 

(d)  JSeameM  y.  Farley,  6C.  B.  Bep. 
178. 
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much  of  the  rule  as  related  to  the  oosts^  was  discharged^  and 
the  party  who  came  to  the  Court  to  get  it  disdiarged  was 
allowed  his  costs^  on  the  ground  that  the  other  parly  rsisted 
the  appUcation  instead  of  consenting  to  it  (a). 

Where  a  rule  fc»r  a  new  trial  is  discharged  on  the  plaintiff's 
consenting  to  reduce  the  verdict,  each  party  pays  lus  own 
costs,  and  the  form  of  the  rule  is,  that  it  be  discharged  without 
costs;  and  the  same  practice  obtains  although  the  role  niti  is 
drawn  up  for  a  newtrial,  unless  the  plaintiff  consent  to  reduce 
the  amount  of  the  verdict  (6).  So,  also,  where  upon  argument 
the  rule  is  discharged  upon  a  consent  that  the  verdict  shall  be 
entered  for  the  applicant  upon  a  particular  issue  (c). 

In  an  action  of  trespass  against  four  defendants,  the  decla- 
ration containing  two  counts,  their  counsel  at  the  trial  offered 
to  consent  to  a  verdict  for  the  plaintiff  as  against  three  of  the 
defendants,  with  10/.  damages  on  the  first  count,  and  for  the 
defendants  on  the  other  issues,  which  offer  was  refused;  but 
after  verdict  for  the  plaintiff,  with  10/.  damages  on  the  first 
count  and  60/.  on  the  second  count,  it  was  arranged  that  the 
verdict  should  be  entered  for  the  plaintiff  against  two  of  the 
defendants,  with  leave  to  the  plaintiff  to  move  to  enter  a  ver- 
dict for  10/.  or  70/.  against  either  or  both  of  the  other  defaid- 
ants.  A  rule  was  accordingly  obtained  to  show  cause  why  the 
verdict  found  for  one  of  them  should  not  be  set  aside,  and 
the  verdict  entered  for  the  plaintiff  for  10/.  or  70/.,  which  rule 
was  made  absolute  for  10/.  on  the  first  count,  and  disduu^ed 
as  to  the  residue.  The  Court  refused  the  plaintiff  the  costs  of 
the  rule,  in  consequence  of  the  offer  of  the  defendants  made 
at  the  trial,  and  because  if  no  arrangement  had  been  made  at 
the  trial  the  Judge  would  have  obliged  the  plaintiff  to  take 
his  verdict,  either  for  10/.  on  the  first  count  against  three  de- 
fendants, or  against  two  of  them  for  60/.  on  the  second 
count  (rf). 

(a)  1%  re  Farramti^  Chodrieh,  21  270. 

L.  J.  (N.  S.),  Q.  B.  272.  (e)  Hmghei  ▼.  Sitffkeg,  15  M.  k  W. 

(&)  Thom^p9on  ▼.  BaUey,  4  Exch.  701. 

Eep.  86;  7  D.  &  L.  234;   and  aee  (<i)  SmUh  r.  Priickofd,  19  L.  J. 

M' Andrew  v.  Adam,  1  Bing.  N.  C.  (MT.  S.),  C.  P.  68. 
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Upon  rules  in  the  Court  of  Eicheqner,  calliiig  cm  executors 
to  account  for  legaojr  duties  under  the  42  (3eo.  III.  c.  99^  s.  2, 
it  is  now  made  a  part  of  the  rule^  that  if  upon  deliyery  of 
the  account  there  should  be  found  to  be  any  duty  payable  to 
the  Queen^  the  executor  shall  pay  the  costs  of  the  Crown^  to 
be  taxed  in  the  usual  manner  (a). 

It  is  laid  down  as  a  general  rule^  that  no  costs  can  be  given 
against  a  person  not  a  party  to  the  rule^  without  a  special 
application  {b) ;  but  in  several  instances  costs  have  been 
granted  against  persons  who  have  made  affidavits  without 
being  strictly  parties^  especially  against  attorneys^  who  are  con- 
sidered as  being  before  the  Court;  and  as  its  officers  bring 
cases  to  its  notice.  This  has  occurred  in  matters  both  of  a 
civil  and  of  a  criminal  character^  aud  that  too  when  the  con- 
duct has  been  impeached  by  affidavits  in  answer,  and  there 
has  been  no  opportunity  of  showing  cause  against  granting 
costs.  The  true  rule  is,  that  the  Court  may  adjudge  £rom  all 
circumstances  who  is  the  party,  and  give  costs  against  any 
person,  or  against  an  attorney,  if  the  affidavit  of  the  person 
sought  to  be  charged  in  the  one  case,  or  any  affidavit  produced 
by  the  attorney  in  the  other,  shows  good  ground  for  imposing 
them  upon  them  respectively ;  but  if  the  claim  for  costs  should 
arise  from  the  affidavits  produced  in  answer,  there  must  be  a 
special  application  (c). 

It  may  be  moitioned  here,  that  although  a  pauper  plaintiff 
is  not  liable  to  pay  interlocutory  costs,  he  is  liable  to  pay  the 
costs  of  motions  not  made  in  the  cause  {d)  • 

See,  as  to  the  recovery  of  costs  of  rules  under  the  1  &  2  Vict, 
c.  110,  s.  18,  po8t,  "  Eecovery  of  Costs.^' 

(a)  In  rvRobimon,  2M.& W.  407;  Queen  y.  Greene,  4  Q.  B.  Bep.  649. 

5  DofrL  609;  6  Lw  J.  (N.  S.)»  Exch.  See  this  caae,  noticed  ante.  Chap.  LIIL, 

158.    The  Comt  previoiuly  exercised  on  quo  toarranto  inforiuationB,  p.  464 ; 

a  discretion  as  to  the  costs  of  the  mle.  and  see  the  mle  of  Court  relating  to 

JEx  parte  Strait,  8  DowL  209.  the  payment  of  costs  on  applications 

(5)    Cfaitt/s    Archbold's    Practice,  for  writs  of  mandamus,  ante,  p.  488. 
vd.  2,  p.  1425,  8th  edit. ;  Norton  v.  (d)  See,  per  Patteeon,  J„  Sell  v. 

CwrOe,  3  DowL  245;  Cheelyn  Y,Pearee,  Port  of  London  Jssurance  Company, 

4  DowL  693.  20  L.J.  (N.  S.)  Q.  B.  90 ;  and  see 

(c)  Per  Lord  Demnan,  in  deliyering  ante,  p.  261. 
tbe  judgment  of  1^  Court  in  the 
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It  may  not  be  thought  oat  of  place  to  observe  here,  that 
where  a  rule  or  order  is  granted  ''  on  payment  of  costs,''  those 
words  may  be  either  words  of  agreement  or  words  importing 
a  condition  (a). 

A  rule  obtained  by  the  defendant,  for  chanmiff  the 
veiiutf  from  Middlesex  to  the  country,  was  made  absolutey 
''  on  payment  of  the  coats  of  the  applicatioUi  and  of  all  costs 
reasonably  and  bond  fide  incurred  and  rendered  useless  by 
that  rule/'  The  defendant  drew  up  the  rule  and  served 
it  on  the  plaintifi;  and  served  notice  of  taxation;  and  the 
plaintiff  thereupon  withdrew  the  record  and  sent  back  the 
witnesses,  who  at  the  time  the  rule  was  obtained  were  on 
their  way  to  London.  The  costs  were  taxed,  and  three  days 
afterwards  the  defendant  gave  notice  that  he  abandoned  the 
rule,  and  it  was  held  that  he  had  a  right  to  do  so,  the  role 
being  only  conditional  (6). 

So,  also,  where  a  Judge's  order  was  obtained  for  taxing  an 
attorney's  bill,  and  that  the  latter  should  give  credit  for 
money  received,  and  refund  what,  if  anything,  he  might 
appear  to  have  been  overpaid,  and  that  ''  upon  payment  or 
refunding,''  as  the  case  might  be,  should  deliver  up  his  client's 
deeds ;  it  was  hdd,  that  the  words  ''  upon  payment"  were 
merely  conditional,  and  did  not  raise  an  implied  under- 
taking (c). 

But  where  a  Judge's  order  directed  in  substance  that  the 
plaintiff  should  show  the  defendant  certain  letters  within  ten 
days ;  that  if  the  plaintiff  should  not  be  able  to  produce  them, 
he  should  make  an  affidavit  within  three  days,  and  that  in 
default  thereof  all  further  proceedings  be  stayed  until  produc- 
tion ;  that  the  D&Mt  should  be  changed  to  Middlesex  on  pay- 
ment of  costs  (to  be  taxed)  become  fruitless  by  such  change 
of  venue ;  and  that  the  time  for  inspection,  under  a  previous 
order,  should  be  also  enlarged  for  ten  days;  it  was  con- 
tended, on  behalf  of  the  defendant,  that  the  effect  of  the 
order  was  merely,  that  if  he  did  not  pay  the  costs,  he  was  not 

(a)  Per  Parke,  B.,  Rorton  v.  The  (h)  P^gk  ▼.  Kerr,  6  M.  &  W.  164| 

WeHminrter   ImprovemetU    Commie-      9  L.  J.  (N.  S.),  Ezch.  265. 
eionere,  21 L.  J.  (N.  S),  Ezch.  326.  (c)  Price  t.  PMeox,  7  DowL  669. 
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entitled  to  change  the  vevwe ;  but  it  was  held  that  the  worda 
'^  on  payment  of  costs''  were  in  this  case  words  of  agreement^ 
and  not  words  of  condition  only  (a). 


CHAPTER  LX. 

OF   THE   TAXATION   OF  COSTS. 


Sbct.  1.  Powers  and  Duties  of  the  Masters,  and  proceedings 

preliminary  to  Taxation. 
Sect,  2,  General  Principles  of  Taxation. 
Sect.  8.  Costs  of  Evidence,  Trial,  Ifc. 
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Sect.  5.  Costs  of  Taxation. 


Sect.  1.  Powers  and  Duties  of  the  Masters,  and  proceedings 

preliminary  to  Taxation. 

FoRMEBLT  the  taxation  of  costs  was  no  donbt  performed  by 
the  Judges  themselves.  In  process  of  time  the  duty  was  dele- 
gated to  officers  of  the  Court  called  Frothonotaries  or  Masters. 
The  practice  of  the  different  Courts^  however^  not  being  in  all 
respects  alike,  the  allowance  of  costs  was  not  alike ;  but  when 
pains  were  taken  to  assimilate  the  practice  of  the  Courts,  it 
was  found  desirable  for  many  reasons  that  the  allowances  for 
costs  by  the  Masters  of  the  different  Courts  should  also  be 
assimilated;  and  this  is  in  a  great  measure  effected  by  the 
Stat.  7  Will.  IV.  &  1  Vict.  c.  30,  s.  23,  which,  after  reciting 
that  it  would  tend  to  the  despatch  of  business,  and  would  assi- 
milate the  practice  and  promote  uniformity  in  the  allowance 
of  costs,  if  the  Masters  of  the  superior  Courts,  appointed  or  to 
be  appointed  under  that  Act,  were  empowered  to  tax  costs 
which  hare  arisen  or  may  arise  in  each  of  the  said  Courts  in- 
discriminately, enacts,  '^  That  from  and  after  the  first  day  of 

(a)  Morton  y.  The  WeHnUntter  Im-      911;  21  L.  J.  (N.  S.),  Exch.  325. 
movement  CommUrioner*,  7  Exch.  Bep* 
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January^  one  thousand  eight  hundred  and  thirty-dight,  the 
Masters  of  the  said  Courts^  appointed  or  to  be  appointed  ss 
aforesaid;  are  hereby  authorised^  empoweredj  and  required, 
subject  to  such  rules  and  orders  as  hereinafter  mentioned^  to 
tax  all  bills  of  costs  indiscriminately^  which  shall  haye  arisen 
or  which  may  arise  in  cases  of  a  civil  nature,  in  any  of  the  said 
Courts,  or  in  the  Comrt  of  Error  in  the  Exchequer  Chamber^ 
although  such  costs  may  not  have  arisen  in  respect  of  business 
done  in  the  Court  to  which  such  masters  may  belong;  and 
the  Judges  of  the  said  Courts,  or  any  eight  or  more  of  them, 
of  whom  the  chiefii  of  each  of  the  said  Courts  shall  be  threes 
shall,  and  they  are  hereby  required,  by  any  rule  or  order  to 
be  from  time  to  time  made,  either  in  term  or  vacation,  to 
establish  such  regulations  as  may  be  necessaiy  for  the  purpose 
of  enforcing  uniformity  of  practice  in  the  allowance  of  costs  in 
the  Common  Law  Courts^  and  of  insuring,  as  far  as  may  be 
practicable^  an  equal  division  of  the  business  of  taxation 
amongst  the  Masters  of  the  said  Courts ;  and  such  Judges 
shall  appoint  some  convenient  place  in  which  the  said  business 
of  taxation  shall  be  transacted  for  all  the  said  Courts.'' 

The  directions  to  the  Masters  of  the  Courts  (HiL  T.  1&53, 
in  lieu  of  the  directions  previously  in  force)  provide,  that 
''Between  the  1st  day  of  September  and  the  24th  day  of 
October,  in  each  year,  one  of  the  Masters  of  the  Courts  of 
Queen*s  Bench,  Common  Fleas^  or  Exchequer  shall  have 
authority  to  tax  bills  of  costs,  take  references,  and  perform 
other  necessary  and  immediate  matters,  arising  in  or  apper- 
taining to  any  or  either  of  the  said  Courts,  at  the  office  of  his 
own  Court;  and  for  such  purpose  one  of  the  Masters  shall 
attend  on  certain  days  in  each  week,  as  may  be  found  neces- 
sary, and  of  which  due  notice  shall  be  affixed  in  the  Judge's 
chambers,  and  in  the  respective  offices  of  the  Masters  of  each 
Court ;  and  such  Master  shall  be  considered  as  the  Vacation 
Master." 

The  Practice  Rules  of  Hilary  Term,  1858,  direct,  that ''  one 
day's  notice  of  taxing  costs,  together  with  a  copy  of  the  bill  of 
costs  and  affidavit  of  increase  (if  any),  shall  be  given,  by  the 
attorney  of  the  party  whose  costs  are  to  be  taxed,  to  the  other 
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party  or  hist  attorney^  in  all  cases  where  a  notice  to  tax  is 


€€ 


One  appointment  only  shall  be  deemed  necessary  for  pro- 
ceeding in  the  taxation  of  costs,  or  of  an  attorney's  bill/' 

'^  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case 
whore  the  defendant  has  not  appeared  in  person,  or  by  his 
attorney  or  guardian''  (a) . 

Where  no  notice  of  taxation  has  been  giyen,  and  execution 
issaes  for  the  amount  of  debt  and  costs,  the  Court  will  not  set 
aside  the  judgment  or  execution,  but  will  direct  a  review  of 
the  taxation  (i)*  So,  also,  where  no  bill  of  costs  or  copy  affi- 
davit has  been  given  ((?)*  The  copy  affidavit  of  increase  is  im- 
perfect in  not  showing  when  or  before  whom  it  was  sworn  (d). 

No  notice  of  taxation  or  copy  of  bill  of  costs  is  necessary 
where  there  is  no  appearance.  The  rules  of  Hil.  Term,  1853, 
(r.  61),  expressly  dispense  with  the  notice,  and  that  impliedly 
abrogates  the  necessity  of  delivenng  a  copy  of  the  biU  of 
costs  (e). 

Sect.  2.  General  Principles  of  Taxation. 

''There  are  three  modes  of  proceeding  in  the  taxation  of 
bills  of  costs.  The  first  mode  is  strictly  and  simply  as  between 
party  and  party :  the  second  is  between  party  and  party,  but 
when  the  costs  are  taxed  as  between  attorney  and  client ;  that 
is  to  say,  when  the  opposite  party  has  to  pay  the  amount 
allowed,  to  the  successful  party :  and  thirdly,  between  attorney 
and  client,  when  the  client  has  to  pay  his  attorney"  (/). 

This  chapter  does  not  treat  of  the  latter  mode,  but  is  chiefly 
confined  to  the  first. 

The  general  principle  of  taxation  between  party  and  party, 
when  the  costs  are  taxed  as  between  attorney  and  client,  is 

(a)  Praotioe  BqIo^  HiL  T.  1853,  r.  JEattsm  Railway  Company,  18  M.  & 
69, 60,  61.  W.  9 ;  18  L.  J.  (N.  S.),  Ezch.  258. 

(b)  Field y.Partridffe,7^<^'B£!p.  {e)  See JBurchr. Painter, dM,&W. 
eS9;  21  L.  J.  (N.  S.),  Exch.  269 ;  Toy-  810.  Kor  was  a  snmmoiu  for  time  to 
lor  T.  Murrojf,  8  M.  &  W.  141 ;  Idoyd  plead  after  an  appearance,  t.  e.  an  ap- 
y.  K£nt,  5  DowL  125.  peanmoe  by  the  deftadant  within  the 

(e)  WUkine  ▼.  Perkins,  2  M.  &  W.  x^retjniring  notice  of  taxation;  Welch 
815.  V.  Viokery,  15  M.  k  W.  59. 

(<2)  Wkeldal  ▼.   The  Northern  4*  (/)  Date's  PraeHce,^.2lS. 
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''that the  sucoeflsfiilpart^  shall  be  entirely  firee  fixnn  what  are 
usually  called  extra  costs;  but  th««  may  be  circamstanoea 
where  that  principle  is  not  fully  carried  out.  For  inHtanoRy 
there  may  have  been  expenses  incurred  previous  to  the  com- 
mencement of  the  action,  which,  unless  spedally  ordered  or 
provided  for,  cannot  be  allowed  by  the  Master ;  such  expenses 
may  be  incurred  for  making  searches  or  inquiries,  or  in  the 
investigation  of  claims,  or  for  preparing  cases  for  the  opinion 
of  counsel,  and  fees  to  counsel:  and  the  reason  why  thqr 
cannot  be  allowed  is,  that,  in  an  order  to  stay  proceedings  in 
an  action  between  certain  persons,  the  costs  are  confined  to 
the  proceedings  in  such  action,  and  cannot,  therefore,  apply  to 
charges  incurred  before  the  commencement  thereof  (a). 

In  an  action  brought  in  the  name  of  the  executor  of  a 
deceased  person,  by  a  receiver  appointed  by  the  Court  of 
Chancery,  to  recover  a  debt  due  to  the  estate,  a  Judge's 
order  was  made  by  consent  to  stay  proceedings,  on  payment 
by  the  defendant  of  a  certain  sum,  together  with  ''  costs  to  be 
taxed  as  between  attorney  and  client  :^^  it  was  held,  by  Mr. 
Justice  Wightmariy  that  the  costs  of  obtaining  the  requisite 
permission  of  the  Court  of  Chancery  to  bring  the  action,  were 
not  costs  which  the  defendant  was  bound  to  pay  {b).  In  de- 
livering his  judgment,  Mr.  Justice  Wightman  said :  ''  On  the 
part  of  the  plaintiff  it  was  insisted,  that  under  this  order  he 
was  entitled,  in  addition  to  the  costs  in  the  present  action,  to 
such  further  costs  as  had  been  incurred  in  the  Court  of  Chan- 
cery in  obtaining  the  Master's  permission  to  sue,  and  were 
said  to  be  allowed ;  as,  for  example,  where  it  is  necessary  to 
produce  in  evidence  proceedings  in  the  Court  of  Chancery,  or 
in  the  Court  of  Bankruptcy,  the  expense  of  obtaining  permis- 
sion to  produce  those  proceedings  is  allowed.  So  the  costs  of 
a  petition  to  sue  in  forma  pauperis  are  treated  as  costs  in  the 
cause.  It  seems  to  me,  however,  that  none  of  these  instances 
are  strictly  applicable  to  the  present  case,  because  in  each  the 

(a)  Diuf*  PracHoe,  p.  82.    But  if  oorts  in  the  cause.     Pnietioe  Biika» 

ft  cause  be  removed  from  an  inferior  Hilaiy  Term,  1853,  r.  117. 
Court  having  jurisdiction  of  the  cause,  (5)  LijMcombe  v.  Turner^  4  D.  &.  L. 

the  costs  in  the  Court  bekm  shall  be  125. 
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costs  arise  and  become  necessary  in  the  very  cause  itself.  But^ 
in  the  present  case^  the  costs  have  been  incurred  in  a  proceed- 
ing which  was  necessary  to  remove  what  may  be  called  an  in- 
junction restraining  the  party  from  commencing  this  action ; 
and  so  little  is  it  connected  with  the  present  cause,  that  in  all 
cases  in  which  he  may  have  to  sue  other  parties  for  similar 
claims,. the  same  proceedings  are  necessary.  It  therefore  seems 
to  me  to  be  like  a  personal  disability.  It  is  an  accident  in  the 
cause,  arising  between  the  plaintiff  and  third  parties,  and  not 
affecting  the  defendant  at  all.  It  therefore  appears  to  me, 
that  these  costs  hardly  come  within  the  general  yiew  adopted 
with  respect  to  taxation  between  the  parties  as  between 
attorney  and  client ;  which  is,  that  they  shall  be  so  taxed  as 
that  the  o&er  party  shall  have  no  costs  at  all  to  pay.  I 
think  the  true  construction  of  the  agreement  here  is,  that  with 
r^ard  to  the  costs  in  this  action,  and  not  generally,  they 
should  be  taxed  as  between  attorney  and  client.  I  therefore 
think  that  the  Master  has  acted  wrongly  in  allowing  these 
costs,  and  that  the  rule  must  be  absolute  to  review  the 
taxation.'" 

On  the  taxation  of  the  costs  of  actions,  the  Master  must 
take  notice  of  the  various  Statutes  and  rules  affecting  them : 
thus,  in  the  case  of  a  plaintiff's  or  defendants  costs,  where 
the  party  would,  under  any  public  Act,  have  been  entitled 
before  the  Statute  5  &  6  Vict.  c.  97,  ss.  1  &  2,  to  double  or  treble 
costs,  the  Master  will,  on  taxation,  allow  such  full  and  ample 
compensation  as  that  Statute  directs  in  lieu  of  double  or 
treble  costs ;  and,  on  the  other  hand,  if  the  plaintiff  has  reco- 
vered a  sum  not  exceeding  20/.,  his  costs  will  be  taxed  on  the 
reduced  scale  under  the  directions  of  Hilary  Term,  1868  (a). 

In  taxing  costs  between  party  and  party,  the  Master  will 
allow  the  costs  of  all  regular  and  necessary  proceedings  in  the 
cause,  and  he  will  also  allow  all  such  incidental  costs  as  are, 
or  are  directed  to  be,  costs  in  the  cause.  And  even  where  the 
interlocutory  costs  are  independent  of  the  verdict,  the  Courts 
will  not  allow  of  distinct  taxations  {b) . 

{a)  See  amU,  p.  171,  and  the  Ap-  (P)  Chitty's  Archbold's  Fraddoe»  8th 

pendSz,  poH.  edit  voL  2,  p.  1887. 


406 


Law  of  CaHs. 


The  party  who  isabstaatiBlly  suooeedB  on  a  rule  which  fimiis 
part  of  the  legnlar  prooeedingB  in  the  caoaey  no  mention  of 
costs  being  madei  will  be  entitled,  if  he  also  socceeda  in  the 
cauae,  to  have  the  coata  of  the  rule  allowed  him  aa  coata  in  the 
cause  (a). 

Where  there  are  aereral  defendants  who  defend  sqnmtely, 
and  obtain  a  Terdiet  generally,  the  costs  of  all  need  not  be  taxed 
at  the  same  time  (6). 

Where  a  Judge's  order  waa  obtained  by  the  defendant  b^[>re 
trial,  for  the  costs  of  proving  documents,  to  be  paid  by  die 
plaintiff  in  case  the  documents  were  proved  to  the 
of  the  Judge,  and  they  were  so  proved,  and  the  plaintiff 
nonsuited,  but  obtained  a  rule  to  set  the  nonsuit  aaide.  Hie 
Court  refused  to  allow  the  defendant's  costs  of  proof  to  be 
taxed  pending  the  rule,  aa  they  ought  to  be  set-off  against  tibe 
plaintiff's  coats  in  case  of  his  ultimately  succeeding  (r). 

Of  the  costs  of  the  pleadings,  and  the  office  fees  of  the  pro- 
ceedings in  the  cause  down  to  trial,  the  record  will  in  genexal 
sufficiently  inform  the  Master;  but  the  amount  of  the  costs  of 
the  trial,  including  the  evidence,  and  the  subpoenaing  of  and 
payment  to  witnesses,  counsel,  and  Court  fees,  must  be  supported 
by  affidavit,  commonly  called  the  qffidavii  qf  increase. 

The  discretion  of  the  Masters,  as  to  the  expenses  of  evidence 
and  witnesses  generally,  is  almost  unlimited  (d).  So,  also,  with 
regard  to  the  fees  to  counsel,  the  Master  exercises  a  discretion, 
regulated,  to  a  certain  degree,  by  the  nature  and  magnitude  of 
the  cause  {e). 

The  Master  cannot  refuse  to  allow  costs  incurred  by  reason 
of  the  venue  having  been  laid  in  a  particular  county,  if  the  party 
is  otherwise  entitled  to  those  costs;  but  if  any  case  of  pressure 


(a)  Chiity^s  Arahbold's  Vmddioe,  8th 
edit.  yoL  2^  p.  1388^  and  caaeB  there 
dted ;  and  see  ante,  p.  480,  Costs  of 
Rules. 

(h)  Bruefbrd  y.  Oriffln,  ^  Exch.  Rep. 
461 ;  20  L.  J.  (N.  8.),  Ezch.  287;  see 
Smith  Y.  Campbell,  6  Bing.  637;  but 
cases  may  posnbly  arise  where  this  may 
be  neoessaiy  for  some  special  reason. 


and  in  such  oases  it  is  apprehended 
that  all  the  defiendants  may  he  requixed 
to  bring  in  their  costs  for  taxation  at  an 
appouxted  time. 

(e)  Doe  c2.  Daniee  t.  Damee,  12  A. 
&  £.  21. 

{d)  Chitty'sArchbold'sPiractioe^Sth 
edit  yoL  2,  p.  1890. 

(tf)  Ibid. 
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or  hardship  arises  from  the  expense  of  the  trial  having  been 
increased  in  consequence  of  a  particular  venue  having  been 
selected,  it  is  his  duty  to  refer  the  case  to  the  Court  (a). 

The  costs  of  an  application  by  letter  from  the  plamtiff's 
attorney  before  action  are  allowed  on  taxation,  but  only  one  such 
letter  can  be  allowed,  although  others  may  have  been  actually 
sent  (i). 

Where  notice  of  action  is  required,  the  costs  of  giving  that 
notice  will  also  be  allowed,  at  whatever  stage  of  the  action  it 
may  be  8ettle<^  and  the  Court  will  not  interfere  with  the 
Master's  discretion  as  to  the  amount,  unless  the  objection  was 
taken  on  taxation  (c) ;  but,  in  general,  no  costs  of  proceedings 
before  action  are  allowed  on  a  taxation  between  party  and 
party,  and  the  costs  of  an  abortive  reference  not  made  a  rule  of 
Court  are  not  costs  in  the  cause  [d). 

Sect.  3.  Costs  of  Evidence,  Trial,  Sfc, 

'  The  Master  will  only  allow  the  costs  of  evidence  and  wit- 
nesses bearing  upon  the  matter  in  issue^between  the  parties;  and 
it  does  not  follow,  that  because  a  certain  description  of  testi- 
mony may  be  given,  a  party  will  be  allowed  for  it,  he  will  not, 
unless  it  be  material.  If,  for  example,  a  plaintiff  or  defendant 
seeks  to  impeach  a  document,  and  it  is  clear  that  by  Statute  it 
is  void  as  against  him,  he  may  not  be  entitled  to  the  costs  of 
evidence  to  prove  that  it  is  void  for  fraud  or  otherwise ;  biit  if 
it  is  doubtfril  whether  the  party  could  rely  on  the  Statute,  and 
he,  as  a  measure  of  precaution,  was  prepared  with  evidence  to 
impeach  the  document  on  the  ground  of  fraud,  if  necessary,  he 
is  entitled  to  the  costs  of  the  evidence  on  that  head  {e) . 

As  parties  to  an  action  are  now  admissible  witnesses,  they 
may,  in  some  cases,  be  material  and  necessary  witnesses,  and 
as  such  the  costs  and  expenses  of  their  attendance  may  be 

(a)  Bere  v.  Moore,  3  Bing.  K.  C.  (d)  Doe  d.  Daviet  v.  Morgan^  4>  M. 

261;  6  Dowl.  367;   6  L.  J.  (N.  8.),  &  W.  171. 

C.  P.  7.  W  See  Sard^  v.  Tingey,  19  L.  J., 

{b)  Capelv,  Staines,  2'i/L.&W,S60;  Exch.  233.    The  true  question  probably 

6  Dowl.  770.  is,  whether  the  matter  was  so  dear  that 

(c)  KeiU  y.  The    Great   Western  he  could  have  safely  dispensed  with  the 

BaUwagf  Compat^,  4  D.  &  L.  481.  evidenoe. 
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aUowed  on  taxation*    The  attendance  of  a  party  may  not  only 
obtain  justice  for  himself^  but  may  lessen  the  expense  which 
would  otherwise  fall  upon  his  oj^nent,  by  obviating  die 
necessity  for  requiring  the  attendance  of  other  witnessesy  cff 
for  issuing  a  commission  to  examine  witnesses  abroad.     The 
reasonable  expenses  to  which  the  plaintiff  is  put^  by  being 
obliged  to  attend  and  be  examined  as  a  witness  to  enforce  pay- 
ment of  a  just  demand^  or  to  seek  redress  for  an  injury^  should 
be  thrown  on  the  wrongdoer.    Again^  if  an  unfounded  action 
is  brought^  and  the  eridence  of  the  person  improperly  sued  is 
necessary  for  his  defence^  he  is  not  indemnified  if  his  own  ex- 
penses are  not  allowed  to  him.     At  the  same  time  the  mere 
fact  of  the  parties  being  examined^  is  not  by  any  means  to  be 
considered  sufficient  to  establish  a  claim  for  their  expenses  as 
witnesses^  and  if  it  appear  that  their  attendance  was  unneces- 
sary, or  that  its  real  object  was  to  superintend  the  conduct  of 
the  cause^  the  claim  ought  to  be  rejected.   The  Courts^  in  such 
cases,  trust  to  the  intelligence  and  vigilance  of  the  taxing  officers 
to  detect  and  to  fimstrate  attempts  that  may  be  made  to  swell 
costs  imnecessarily,  under  the  pretext  that  the  parties  were 
material  and  necessary  witnesses  (a) .     The  Master,  therefine, 
may  be  justified  in  allowing  the  plaintiff  the  same  money  for 
his  maintenance  as  any  third  person   or  witness  would  be 
entitled  to,  if  coming  within  the  rule  as  to  seafeuring  witnesses 
delained  in  this  country  for  the  purpose  of  giving  evidence  (ft) . 

In  the  case  of  an  indictment  removed  by  cerHorari  where 
the  defendant  is  liable  to  costs,  if  the  prosecutor  be  a  material 
witness  and  has  been  examined,  it  is  usual  to  allow  him  his 
expenses,  though  not  to  make  him  any  compensation  for  loss 
of  time  (c). 

With  respect  to  tlie  amount  of  allowances  to  witnesses,  the 
directions  of  Hilary  Term,  1853  {d)y  provide,  that  *'  the  travel- 
ling expenses  of  witnesses  shall  be  allowed  according  to  the 
sums  reasonably  and  actually  paid,  but  in  no  case  shall  exceed 
one  shilling  per  mile  one  way.'' 

(a)  fotOM v.£ar&«r, 21  L.J. (N.S.),  (c)  Per  Curiitm,  Howet  v.  Sarher^ 

Q.  B.  254.  21 L.  J.  (N.  S.),  Q.  B.  266. 

(h)  Id.  (d)  See  pott,  Appcudix. 
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The  former  directicms  of  Hil.  Vac.  7  Will.  IV.  did  not  con- 
tain the  word  '^  reasonably/^  and  the  Masters  at  first  thought 
they  were  bound  to  look^  not  to  the  expenditure  of  the  wit- 
nesses^ but  to  what  had  been  actually  paid  to  them^  provided 
it  did  not  exceed  one  shilling  per  nule ;  but  the  Courts  held  that 
the  Masters  were  bound  to  consider  whether  the  payments 
were  reasonable  (a). 

The  costs  (that  is  to  say^  the  subsistence  money^)  of  a  witness^ 
a  seafaring  man  detained  in  this  country  for  the  purpose  of 
giving  evidence^  may  be  allowed ;  because^  imless  detained  for 
the  purpose  of  giving  evidence,  he  might  again  have  gone  to 
sea,  and  then  the  parties  might  have  been  put  to  a  far  greater 
expense,  by  the  postponement  of  the  trial  on  account  of  his 
absence  {b),  or  by  having  to  bring  the  witness  firom  abroad  at 
the  time  of  the  trial  (c). 

Under  particular  circumstances,  the  expenses  of  bringing 
over  from  a  foreign  port,  detaining  here,  and  sending  home,  a 
witness,  will  be  allowed,  although  the  cause  does  not  proceed 
to  trial,  the  defendant  paying  the  plaintiff's  demand  (d).  And 
the  Statute  1  Will.  IV.  c.  22  (e),  has  made  no  difference  in  this 
respect  any  more  than  in  the  case  of  the  allowance  to  a  witness 
detained  in  this  country ;  for  it  is  still  a  matter  for  the  dis- 
cretion of  the  Master  (/). 

The  plaintiff  or  defendant  may,  under  peculiar  circum- 
stances, be  allowed  such  subsistence  money,  if  otherwise  with- 
in the  rule  {ff) . 

The  plaintiff  engaged  a  passage  to  Australia  in  the  defend- 
ant's vessel,  but  being  turned  out  of  it,  and  the  ship  having 
sailed  without  him,  he  sued  the  defendants  for  not  canning 
him  according  to  their  contract.  The  plaintiff  could  have  had 
another  passage  in  the  course  of  a  few  days,  but  he  remained 

(a)  RadcUffe  y.  Sail,  3  Dowl  802;  {d)  See  Ixmergan  y.  The  Royal  JEx- 

4  li.  J.  (N.  S.),  Exch.  191 J  Hunter  ▼.  change  Assurance  Compamy,  7  Bing. 

lAddeU,  16  Q.  B.  Bep.  402;  20  L.  J.  726;   5  M.  &  P.  447;   1  Dowl.  223; 

(N.  8.),  Q.  B.  200.  Tremain  v.  BarreH,  6  Taunt.  88. 

(J)  Berry  v.  PraU,  1  B.  &  C.  276;  («)  Ante,  p.  868. 

Anonymous,  2  D.  &  B.  424,  8.  C.  (/)  M^Alpine  v.  Coles,  3  Tyr.  871 ; 

(e)  Sturdy  v.  Andrews,  4  Taunt.  2  DowL  299. 

697.  {g)  Howes  v.  Barher,  ante,  p.  498. 
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until  the  trial  of  tlie  cause,  several  months,  and  gave  evidence 
in  his  own  favour.  It  was  held  that  if  he  was  detained  6oh& 
fide  for  the  purpose  of  giving  evidence  in  the  cause,  and  it  was 
proper  to  call  him  as  a  witness  at  the  trial,  he  ought  to  be 
allowed  the  expense  of  his  maintenance  while  so  remaining  in 
this  country  (a). 

But  a  party  who  brings  over  a  foreign  witness,  in  order  to 
judge  by  his  testimony  whether  there  is  groimd  to  bring  an 
action,  and  afterwards  sues  and  examines  the  foreigner  at  the 
trial,  although  he  may  be  allowed  the  costs  of  detaining  tbe 
witness  here  from  the  time  of  the  writ  sued  out  until  the  trials 
and  a  reasonable  sum  for  his  subsistence  here  during  the  same 
time,  cannot  be  allowed  the  costs  of  his  passage  hither  or  of 
his  return  {b). 

Even  if  the  witness  might  have  been  examined  on  interro- 
gatories, by  a  commission  under  the  Statute  1  Will.  IV.  c.  22  (c) , 
the  cost  of  detaining  him  may  be  allowed,  for  although  it 
cannot  be  laid  down  as  a  general  rule  in  all  cases  that,  for  the 
purpose  of  examining  a  witness  in  open  court,  the  party  call- 
ing him  may  charge  the  expense  of  keeping  him  here  in  this 
country,  he  may  be  allowed  to  exercise  a  bond  fide  judgment, 
as  to  whether  it  would  be  requisite  to  keep  such  a  witness  or 
not.  Where,  therefore,  counsel  had  advised  that  the  witn^ 
should  be  detained,  and  it  appeared  moreover  that  the  de- 
fendant intended  to  attack  the  character  of  the  witness,  it  was 
held  that  the  plaintiff  was  warranted  in  keeping  him,  and 
therefore,  as  Mr.  Justice  Maule  said,  the  power  to  examine 
the  witness  on  interrogatories  was  immaterial  and  beside  the 
question  (d). 

There  is  no  particular  limit  to  the  time  for  which  the  sub- 
sistence money  is  allowed,  ^md  the  Court  generaUy  leaves  it  to 
the  discretion  of  the  Master.  It  may  be  allowed  from  the 
service  of  the  subpoena  until  the  trial  or  other  settlement 

(a)  Ansete  v.  Marshall,  22  L.  J.  (c)  See  ante,  p.  363. 

(N.  S.),  Q.  B.  118 ;  1  Bail  Court  Cases,  {d)  JSvaiu  v.  TTaUon,  3  C.  B.  Rep. 

147.  327 ;  4  D.  &  L.  193 ;  15  L.  J.  (N.  S.), 

(b)  Schimtnel  v.  Louioda,  4  Taunt.  C.  P.  266. 
695. 
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of  the  action^  or  from  the  service  of  the  writ  until  trial; 
and  where  a  trial  was  postponed  on  the  defendants  appli- 
cation from  the  summer  to  the  spring  assizes,  subsistence 
money  was  allowed  to  a  plaintiff's  witness  for  three  hundred 
days  (a).  In  another  case^  the  Master  refused  to  allow  sub- 
sistence to  a  witness  from  the  period  of  the  first  trial  until  a 
a  rule  for  new  trial  was  disposed  of,  it  having  been  intimated 
by  the  Court  that  the  new  trial  would  be  on  a  particular  point 
to  which  the  evidence  of  the  witness  was  inapplicable  {b). 

With  regard  to  the  nature  of  the  allowance,  the  expenses  of 
liying,  and  travelling  expenses,  may  be  allowed ;  but  not  the 
amount  which  the  witness  might  have  earned  as  wages  if  he 
had  sailed  (c). 

A  defendant,  having  obtained  a  rule  for  changing  the  venue 
from  Middlesex  to  the  country,  on  payment  of  the  costs  of  the 
application,  and  of  all  costs  reasonably  and  bond  fide  incurred 
and  rendered  useless  by  the  rule,  drew«cip  the  rule,  served  it, 
and  proceeded  to  taxation,  whereupon  the  plaintiff  withdrew 
the  record ;  but  the  defendant  three  days  afterwards  gave 
notice  that  he  abandoned  the  rule,  and  the  cause  was  tried  at 
a  subsequent  sitting  in  Middlesex,  when  the  plaintiff  re- 
covered a  verdict.  It  was  held,  that  the  plaintiff  was  not  en- 
titled to  the  costs  of  witnesses  who,  at  the  time  the  rule  for 
changing  the  venue  was  obtained,  were  on  their  way  to  London, 
and  who  were  sent  back  by  the  plaintiff  when  the  record  was 
withdrawn.  The  reason  why  these  were  not  costs  in  the 
cause  was,  that  the  rule  for  changing  the  venue  being  only 
conditional  the  plaintiff  ought  to  have  proceeded  to  trial, 
unless  the  costs  were  paid,  and  had,  by  withdravring  the 
record,  committed  a  default.  AH,  therefore,  that  the  plaintiff 
was  entitled  to  have  included  in  the  costs  of  taxation,  were 
the  costs  of  the  rule  unacted  upon,  and  the  costs  of  the  taxa- 
tion under  that  rule  which  the  defendant  had  caused  the 
plaintiff  to  incur  unnecessarily  (d). 

(a)  JShant  v.  WaUon,  3  C.  B.  Rep  1  M.  &  Seott,  357 ;  1  Dowl.  262. 
827 ;  4  D.  &  L.  193 ;  15  L.  J.  (N.  S.),  (c)  Tf^ite  v.  Brazier,  3  Dowl.  499. 
C.  P.  266.  (d)  Puqh  V.  Kerr,  6  M.  &  W.  17 ; 

(b)  MtmtU  y.  Larkins,  8  Bing.  196 ;  9  L.  J.  (N.  S.),  Exch.  266. 
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In  the  allowance  of  costs  of  evidence^  a  principle  has  heea 
established  that  no  costs  shall  be  allowed  between  party  and 
party^  for  expenses  incurred  in  informing  the  minds  of  wit- 
nesses and  supplying  them  with  data  whereon  to  ground  an 
opinion. 

Thus,  the  costs  of  making  experiments  by  scientific  men  {a), 
of  surveying  and  taking  levels  in  order  to  qualify  witnesses  to 
speak  to  a  wrongful  act  done  (b),  or  of  the  journeys  or  ex- 
penses of  inquiries  to  prove  that  plans  and  surveys  were  badly 
done  in  answer  to  an  action  by  the  surveyor  {c),  cannot  be 
allowed.  So,  therefore,  in  an  action  on  the  case  for  an  injury  to 
a  watercourse  by  the  deposit  of  noxious  materials,  it  was  held 
that  the  Master  rightly  disallowed  costs  incurred  by  the  plain- 
tiff in  obtaining  specimens  of  earths  and  plants  from  the  land 
for  the  purposes  of  analyzation  and  production  at  the  trial  (d). 
So,  also,  the  expenses  of  witnesses  employed  by  the  plaintiff  to 
look  for  the  defendant,  in  order  to  identify  him  as  the  party 
who  had  committed  the  wrong  of  which  the  plaintiff  com- 
plains, cannot  be  allowed  [e) . 

But  the  expenses  of  plans  used  for  the  information  of  the 
Court  may  be  allowed  (/),  and  the  directions  of  Hilary  Term, 
1853,  to  the  Taxing  Masters  provide  for  the  amount  (^). 

These  directions  to  the  Masters  also  provide,  that  '^In 
order  to  diminish  as  much  as  possible  the  costs  arising  from 
the  copying  of  documents  to  accompany  the  brie&  of  counsel, 
the  Masters  are  to  allow  only  the  copying  of  such  documents 
as  they  may  consider  necessary  for  the  instruction  of  counsel, 
or  for  use  at  the  trial  ^'  {h). 

Under  this  rule,  as  before,  it  is  lefk  to  the  Master's  discre- 
tion. Where,  in  an  action  for  malicious  prosecution,  the 
Master  had  allowed  the  defendant  three  copies  of  short-hand 

(a)  Severn  v.  Olive,  2  Br.  &  Bing.  (d)  Lamb  y.  Simpson,  4  Exch.  Bep. 

72  ;  6  Moore,  235,  S,  C.  85 ;  18  L.  J.  (N.  S.),  Exch.  377. 

(6)  Ormerod  v.  2%o»p*o»,  16  M.  &  («)  Small  v.  Batho,  21 L.  J.  (N.  S.), 

W.  860;  May  v.  Selhy,  4  Soott,N.  R.  Q.  B.  264. 

727 ;  4  M.  &  Gr.  142,  S.  C.  (/)  Kolmes  v.  Molmes,  2  Bing.  75. 

(e)  Qravat  ▼.  Attwood,  21  L.  J.  (^)  See  Appendix. 

(N.  S.),  Q.  B.  215.  (A)  R.  2. 
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writer's  notes  of  the  evidence^  on  the  prosecution  out  of  which 
the  action  arose^  in  deference  to  the  certificate  of  counsel 
that  they  were  necessary^  the  Court  ordered  the  taxation  to 
be  reviewed,  Mr.  Baron  Parke  observing,  that  "  he  ought  to 
have  exercised  his  own  discretion  in  the  matter.  Cases  may 
well  be  conceived,  in  which  the  evidence  given  on  a  former 
trial  would  be  so  important  that  each  of  the  counsel  ought  to 
be  supplied  with  a  copy  of  it ;  on  the  other  hand,  there  may 
be  cases  in  which  one  copy,  for  the  purpose  of  reference,  wou]d 
be  quite  sufficient.  The  Master  ought  to  exercise  his  discre- 
tion upon  the  whole  case ;  it  is  impossible  to  lay  down  any 
rule  of  general  application  as  to  charges  of  this  kind  '^  (a). 

No  fee  to  counsel  is  allowed  on  writs  of  trial,  except  on 
trials  before  the  Judge  of  the  Sheriff  ^s  Court  of  London,  or 
of  the  Courts  of  Record,  where  attorneys  are  not  allowed  to 
practise,  and  then  one  guinea  only  {b). 

The  Masters  have  discretion  in  all  cases  to  aUow,  as  be- 
tween party  and  party,  the  fees  of  counsel  or  special  pleader, 
for  drawing  pleadings  or  other  proceedings,  whether  special 
or  otherwise,  and  advising  (c). 

It  is  discretionary  with  the  Master  to  allow  two  or  three 
brie&  to  counsel,  and  their  fees,  according  to  the  nature  of 
the  case,  and  there  is  no  absolute  rule  that  only  two  counsel 
shall  be  allowed  tmless  a  certain  number  of  witnesses  are 
examined.  No  doubt  the  number  of  witnesses  must  form  a 
very  material,  and  indeed  the  principal,  ingredient  for  the 
consideration  of  the  Master,  because  it  is  in  the  examination 
of  witnesses  that  a  division  of  the  labour  amongst  counsel  is 
most  likely  to  occur;  but  he  is  not  bound  by  any  general 
rule.  It  is  easy  to  suppose  a  very  trivial  case  with  a  great 
number  of  witnesses,  and  a  very  difficult  one  with  but  very 
few  (rf) . 

(a)  May  V.  Tom,  12  M.  k  W.  780 ;  8 ;  see  Appendix. 

and  see  Stewart  r,  Steele,  11  L.  J.  (c)  Ibid.,  No.  4 ;  see  Appendix. 

(S.  S.),  C.  P.  155.  (d)  Per  Curiam,  Sharp  v.  Athbtf,  12 

(h)  Directions  of  Hil.  T.,  1853,  No.  M.  &  W.  732. 
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Sect.  4.  Review  of  Taxation. 

The  Court,  or  a  Judge,  will  not,  before  taxatioii  of  costs, 
make  an  order  as  to  the  principle  on  which  they  are  to  be 
taxed,  if  objection  be  taken  to  that  course  (a),  but  they  will 
order  the  taxation  to  be  reviewed  by  the  Master,  upon  ap- 
plication by  the  party  dissatisfied,  where  the  taxation  has 
been  made  upon  a  wrong  principle.  In  general^  however, 
the  Master  is  the  sole  judge  as  to  what  witnesses  shall  be 
allowed  on  taxation,  and  as  to  the  mode  of  taxing  costs;  and 
the  discretion  used  by  him  in  taxation  will  not  be  brought 
into  review  before  the  Court  as  a  matter  of  course  (i).  But, 
where  the  Master  does  not  attempt  to  exercise  a  discretion, 
the  Court  will  direct  him  to  review  his  taxation.  Thus,  where 
the  Master,  in  taxing  the  costs  of  an  action,  having  allowed  the 
full  amount  claimed  as  the  costs  of  executing  a  commission 
for  the  examination  of  witnesses  in  India,  saying  he  had  no 
means  of  forming  a  judgment,  and  therefore  declined  to 
exercise  any  discretion  as  to  the  propriety  of  the  charges,  the 
taxation  was  ordered  to  be  reviewed ;  the  Court  observing  that 
the  Master  should  look  at  the  bills,  and  exercise  his  discretion 
in  the  best  way  he  could  {c). 

The  Court  will  not  order  a  taxation  to  be  reviewed  where 
the  amount  alleged  to  have  been  improperly  allowed  is  less 
than  forty  shillings,  nor  (formerly)  after  a  transcript  of  the 
record  had  gone  to  a  Court  of  Error  (rf). 

If  DO  objection  be  made  before  the  Master  to  the  amount 
of  particular  charges,  but  only  to  the  Master's  right  to 
allow  them  at  all,  the  Court  will  not  order  the  taxation  io 
be  reviewed  merely  on  the  ground  that  the  amount  was  im- 
proper [e). 

"Where  the  Master  having,  upon  the  taxation  of  the  plain- 
tiff's costs,  been  induced  by  false  affidavits  to  allow  a  lai^ 

(a)  Read  v.  Baldrey,  8  A.  &  E.  605.  460. 

(6)  Chitty'B  Archbold's  Practice,  8th  (<0  Newton  v.  Boodle,  4  C.  B.  359- 

edit.  vol.  2,  p.  1395.  (<?)  See  Kent  7.  The  Great  Western 

(c)  StewoH  V.  Steele,  4  C.  B.  Bep.  Railwa$f  Company,  8  C.  B.  Rep.  714 
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sum  88  the  fees  aad  expenses  to  commissioners  named  in  a 
commission  for  the  examination  of  witnesses^  which  sum^  it 
was  suggested^  had  not  been  paid ;  the  Court  referred  it  back 
to  the  Master^  to  inquire^  by  such  means  as  he  should  think 
fit^  what  sums  had  actually  been  paid^  and  to  review  the  taxa- 
tion if  necessary  (a) . 

Where  it  appeared  that  the  costs  of  certain  witnesses,  sworn 
in  an  affidavit  of  increase  to  have  been  paid^  were  allowed  in 
the  Master's  allocatur^  but  had  not  in  point  of  fact  been  paid 
till  after  the  allocatur  was  given,  the  Court  ordered  the  plain- 
tiff to  refund  such  sums  to  the  defendant,  although  no  inten- 
tion to  defraud  was  imputed  to  the  plaintiff  {b). 

Sect.  5.  Costs  of  Taxation, 

The  costs  of  taxation  in  ordinary  cases,  between  attorney 
and  client,  are  regulated  by  the  Stat.  6  &  7  Vict.  c.  73,  s.  37, 
as  will  hereafter  appear  (c) .  At  present  we  only  speak  of  costs 
of  taxation  between  party  and  party. 

The  general  rule  is,  that  where  a  party  is  entitled  to  the 
costs  of  an  action,  of  issues,  of  a  motion,  or  of  any  other  pro- 
ceeding, those  costs  include  the  costs  of  taxing  them,  and  the 
Master  allows  such  costs  of  taxation  in  the  bill  he  taxes ;  and 
it  is  believed  there  was  no  exception  to  tins  rule  until  the 
year  1832,  when  (by  a  rule  now  annulled)  it  first  became  ne- 
cessary to  indorse  on  the  writ  the  amount  of  debt  and  costs. 
The  two  exceptions  now  existing  are  the  following : — By  the 
8th  section  of  the  Common  Law  Procedure  Act,  15  &  16  Vict, 
c.  76,  on  writs  for  debts,  the  amoimt  of  debt,  and  also  the 
amount  which  the  plaintiff's  attorney  claims  for  costs  of  the 
writ,  copy,  and  service,  and  attendance  to  receive  debt  and 
costs,  must  be  indorsed ;  and  if  the  defendant  pays  the  amount 
within  four  days  proceedings  are  stayed;  but  the  defendant 
may  after  paying  have  the  costs  taxed,  and  if  more  than  a 
sixth  is  disallowed  the  plaintiff's  attorney  is  rendered  liable 

(a)  Barnes  v.  AMwfyodf  6  C.  B.  Bep.      941. 
164.  (c)  See  fost,  p.  628. 

(6)  TretU  y.  Harriam,  2  D.  &  L. 


606  Latw  of  Casts. 

by  the  Statute  to  pay  the  oosts  of  taxation.  The  other  ex- 
ception was  introduced  by  the  27th  section  of  the  same  Act, 
and  the  first  of  the  Practice  Rules  of  Hilary  Term,  1853, 
under  which  the  plaintiff's  attorney,  in  those  cases  in  whicb 
the  writ  is  specially  indorsed,  makes  an  indorsement  on 
the  writ  with  reference  to  his  claim  for  costs  of  the  action,  if 
judgment  goes  by  defiiult ;  and  the  effect  of  the  rule  is,  that 
if  the  plaintiff's  attorney  improperly  claims  more  than  the 
fixed  sum  appropriate  to  the  case,  or  even  if  entitled  to  more, 
if  he  makes  out  a  bill  which  is  reduced  by  one  sixth  on  taxa- 
tion, he  must  pay  the  costs  of  taxation. 


CHAPTER  LXI. 

OF   SBTTINO-OFF   AND   DBDUCTING   COSTS  OF   ISSUES. 

Having,  in  the  last  Chapter,  considered  the  means  by  which 
the  amount  of  costs  to  which  a  party  is  entitled  on  a  judg- 
ment, or  other  proceeding  in  a  cause,  is  ascertained,  the  next 
step  is  to  ascertain  how  the  payment  of  that  amount  is  en- 
forced. Before,  however,  treating  of  the  recovery  of  costs  by 
means  of  the  process  of  the  Court,  it  is  necessary  to  allude 
concisely  to  the  settlement  of  adverse  claims  for  costs,  by 
means  of  set-off  or  deduction ;  and,  in  the  first  place,  of  those 
arising  from  issues  having  been  found  for  each  party. 

In  an  earlier  part  of  this  work  the  right  to  costs  of  issues 
has  been  fiilly  discussed  (a).  We  have  now  to  suppose,  that 
in  accordance  with  the  rules  there  stated,  that  some  issues 
have  been  found,  and  subsequently  taxed,  for  the  party  who 
has  lost  the  general  costs  of  the  cause. 

Before  the  Rule  1,  Hilary  Term,  2  Will.  IV.  s.  74,  where  a 
plaintiff  recovered  a  verdict  on  any  part  of  his  declaration  for 

(a)  See  anie,  Chapter  II. 
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any  amount^  the  defendant^  althougli  issues  were  found  for 
him^  neither  recovered  nor  was  allowed  to  set-off  the  costs 
of  such  issues  (a) ;  but  the  plaintiff,  under  the  Statute  4  Anne, 
c.  16^  was  entitled  to  and  was  allowed  the  costs  of  issues 
found  for  him.  It  might  possibly  have  happened^  in  such  a 
case^  that  although  the  defendant  was  entitled  to  the  general 
costs  of  the  cause^  the  costs  of  the  issues  found  for  the  plain- 
tiff exceeded  in  amount  the  defendant's  costs,  but  no  such  case 
in  fact  appears  to  have  arisen^  and  therefore  there  is  no  decision 
as  to  how  the  plaintiff  could  proceed  to  recover  the  surplus. 
In  all  the  cases  which  are  reported,  the  plaintiff's  costs  of 
issues  have  been  assumed  to  fall  short  in  amount  of  the  defend- 
ant's general  costs  (and  indeed  it  could  only  happen  otherwise 
in  an  unusual  case),  and  the  Courts  have  directed  the  costs 
of  the  issues  to  be  deducted  from  the  defendant's  costs  (6), 
and  in  consequence  of  that,  the  rule  of  Hilary  Term,  2  Will. 
IV.  s.  74  (since  annulled),  no  doubt  was  thus  worded  : — ''The 
costs  of  all  issues  found  for  the  defendant  shall  be  deducted 
from  the  plaintiff's  costs"  (c).  It  probably  did  not  occur  to  the 
Judges  that,  in  cases  where  the  plaintiff  recovered  a  verdict  for 
less  than  forty  shillings,  and  he  was  entitled  to  no  more  costs 
than  damages,  the  costs  of  issues  foimd  for  the  defendant 
could  not  be  made  available  to  him  by  means  of  deducting 
them  from  the  plaintiff's  costs ;  but  the  case  very  soon  arose, 
and  it  was  decided,  after  the  Judges  had  been  consulted,  that 
the  defendant  was  entitled  to  recover  the  excess  in  amount  of 
his  costs  over  the  plaintiff's,  and  that  the  rule  applied  to  such 
a  case  {d).  As  the  language  of  the  rule  does  not  appear  ex- 
pressly to  apply  to  such  a  case,  as  no  reasons  were  given  for 
the  decision,  and  no  mode  of  recovering  the  surplus  was  pointed 
out,  some  observations  upon  the  point  may  not  be  out  of 
place.  It  will  not  be  doubted,  that  where  by  law  a  party  is  not 
entitled  to  final  costs  nothing  short  of  an  Act  of  Parliament 
will  give  him  a  right  to  them;  now,  the  Rule  of  Court  of  Hilary 

(a)  Ante,  pp.  16,  16.  Pa^e,  2  T.  R.  891 ;  JBriffht  v.  Jackson, 

(h)  Jones  ▼.  Dcmee,  Barnes,  140 ;  Barnes,  144^  146. 
Oreenkow  y.  Itley,  Barnes,  136 ;  Dodd  (c)  See  the  mle,  ante,  p.  16. 

V.  Joddrell,  2  T.  R.  285 ;  Duherley  r.  (d)  MUner  y.  Graham,  2  Dowl.  422. 
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Term^  2  Will.IV.  s.  74,  was  not  one  of  the  Parliamentary  roles, 
but  only  one  of  the  rules  regulating  the  practice^  and  tlioie- 
fore  could  not  have  the  force  of  an  Act  of  Parliament  {a) .     It 
was  not  that  rule,  then,  which  primarily  entitled  a  defendant 
to  costs  of  issues  found  for  him,  but  the  old  Statutes,  23  Hen. 
YIII.  c.  15,  and  4  Jac.  I.  c.  3  {b),  giving  defendants  costs, 
gave  him  this  right.     From  the  time  these   Statutes  vrere 
passed  till  the  date  of  the  rule  in  question,  the  constmction 
put  upon  them  was,   as  we  have  already  shown  (c),    that 
they  operated  to  give  a  defendant  his  costs  where  he  suc- 
ceeded by  his  plea  or  pleas  in  answering  and  defeating  the 
whole  of  the  cause  of  action,  but  where  he  only  succeeded  in 
defeating  part  of  it  by  means  of  succeeding  on  some  only  of 
the  issues,  it  was  held  to  be  a  case  to  which  the  Statutes  did 
not  apply,   and  therefore  that  the  defendant  could  recover 
nothing  in  respect  of  the  costs  of  those  issues,  either  by  way  of 
deduction  from  the  plaintifPs  costs  or  otherwise;   but  the 
Judges  who  made  the  rule  in  question  were  of  opinion  that 
this  was  an  erroneous  construction  of  the  Statutes,  and  conse- 
quently that  the  practice  which  had  arisen  and  continued  so 
long  upon  that  construction  was  erroneous ;  and  also,  that  the 
Statutes  in  truth  did  authorise  and  require  the  Courts  to  allow 
a  defendant  his  costs  of  issues  found  for  him  by  verdict, 
although  the  plaintiff  succeeded  on  some  part  of  his  cause  of 
action,  and  the  rule  was  therefore  not  intended  to  give  a 
defendant  costs  which  by  law  he  was  not  before  entitled  to ;  it 
was  only  intended  to  set  the  practice  right.    In  strictness,  the 
Courts  might,  by  refusing  to  adhere  to  the  former  decisions, 
have  rectified  the  practice  without  any  general  rule,  on  the 
ground  that  they  were  only  putting  a  right  construction  on 
Acts  of  Parliament ;  but  a  general  rule  was  obviously  the  more 
convenient  mode  of  effecting  the  object.     It  has  been  already 
remarked,  that  the  word  '^  deduct^'  must  have  been  inserted  in 
the  rule,  because  it  did  not  occur  to  the  Judges  that  there 
would  be  cases  in  which  a  deduction  of  the  defendant's  costs 
would  not  carry  the  Acts  of  Parliament  into  effect,  and  when 

(a)  Plitmmer  v.  Lee,  2  M.  &  W.  602.      &  W.  489. 

(b)  Id.,  Andereon  ▼.  Chapman,  5  M.  (c)  Ante,  p.  16. 


Of  setting-off  and  deducting  Costs  of  Issues.         509 

the  case  of  Milner  v.  Graham  (a)  arose^  it  was  found  that  the 
language  of  the  rule  did  not  in  terms  apply  to  it;  but  in  truth, 
as  has  just  been  shown,  it  was  not  necessary  to  resort  to  the 
rale  to  come  to  the  decision  which  was  arrived  at,  further  than 
as  a  declaration  that  the  old  construction  of  the  Statutes  was 
erroneous ;  the  defendant  was  entitled  to  his  costs  under  the 
Statute  of  4  Jac.  I.  c.  3,  upon  what  was  now  held  to  be  the 
correct  construction  of  it.     So  much  for  the  case  not  coming 
within  the  very  words  of  the  rule.      As  to  the  mode  of 
recovering  costs  in  this  case,  as  they  are  given  by  the  Statutes 
23  Hen.  VIII.  c.  15,  s.  1,  and  4  Jac.  I.  c.  3,  they  are  of  course 
recoverable  in  the  mode  pointed  out  by  those  Statutes.   By  the 
Statute  of  23  Hen.  VIII.  c.  15,  s.  1,  the  defendant  is  entitled 
to  judgment  for  his  costs,  and  to  recover  them  on  such  judg- 
ment by  the  usual  writs  of  execution,  and  that  provision  is  in- 
corporated into  the  4  Jac.  I.  c.  3.  .  Therefore,  where  a  defend- 
ant's costs  of  issues  are  less  than  the  plaintiff's  costs,  the  con- 
venient and  proper  mode  is  still  to  deduct  the  former  from  the 
latter,  and  the  plaintiff  will  have  judgment  for  the  balance;  but 
if  the  defendant's  costs  are  more  than  the  plaintiff's,  the  de- 
fendant may  have  the  balance  awarded  to  him  in  the  judgment, 
and  recover  them  in  the  usual  way  {b). 

In  cases  in  which  the  plaintiff's  costs  of  issues  exceed  the 
defendant's  general  costs,  the  plaintiff  also  may  have  in  the 
judgment  an  award  of  the  balance,  and  the  Statute  4  Anne, 
c.  16,  s.  5,  warrants  this  course.  In  either  case,  the  judgment 
should  show  the  respective  amounts  of  each  party's  costs,  so 
that  it  may  appear  to  be  a  balance. 

The  case  has  occurred,  and  judgment  was  entered  in  the 
manner  suggested.  The  plaintiff  having  obtained  judgment 
on  demurrer  on  certain  issues  in  law,  and  there  being  issues 
in  fact,  obtained  a  rule  to  discontinue  on  payment  of  costs. 
On  taxation,  the  plaintiff  claimed  and  was  allowed  his  costs 
of  the  demurrers ;  which  costs  exceeded  the  defendant's  costs 
upon  the  issues  in  fact.  The  plaintiff  requested  an  allocatur 
for  the  balance;  but  the  defendant  urged  that  he  was  not 

(a)  2  DowL  422.  worth,  then  Mr.  Baron  Boffe,  in  Wai- 

{b)  See  observations  of  Lord  Cran-      ton  v.  Boyet,  13  M.  &  W.  637. 
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entitled  to  any  oosts^  or^  if  he  were^  that  they  could  not  be  set- 
off against  the  defendant's.  The  Master  made  his  allocatnr 
as  follows  :— 

"  For  the  defendant's  costs  of  the  cause  d626     8     O 

For  the  plaintiff's  costs  of  demurrers      .         51   10     €" 

The  plaintiff  then  signed  the  usual  judgment  of  discontinu- 
ance, and  entered  it  on  the  roll  of  the  original  proceedings;, 
adding  a  suggestion,  whereby,  after  reciting  the  allocatur  as 
above,  and  that  the  plaintiff's  costs  exceeded  those  of  the 
defendant  by  25/.  %s,  6d.,  execution  was  awarded  to  the  plain- 
tiff for  such  balance.  A^.  fa.  was  afterwards  issued  for  the 
same  against  the  defendant's  goods,  and  the  Court  of  Qneen's 
Bench  refused  a  rule  to  review  the  taxation  and  to  set  aside  the 
./?./a.,  holding  that  the  execution  was  properly  issued  for  the 
balance  (a). 

As  the  rule  of  Court  alluded  to  did  not  alter  the  rights  of 
the  parties,  but  merely  rectified  the  previous  practice,  it  be- 
came unnecessary,  and  being  abolished  with  all  the  existing 
rules  was  not  renewed  by  the  Practice  Rules  of  Hil.  Term, 
1853  (A). 

In  trover,  the  issue  on  the  plea  of  not  guilty  having  been 
foimd  for  the  defendant,  and  three  other  issues  for  the  plain- 
tiff, the  defendant  signed  judgment  on  the  issue  found  for 
him,  and  taxed  his  costs,  but  without  carrying  in  the  issue 
roll ;  and  having  obtained  the  Master's  allocatur,  the  amount 
was   paid  by  the  plaintiff.     About  a  year  afterwards,  the 
plaintiff's  attorney  applied  to  the  Master  to  tax  the  issues 
found  for  him,  but  the  Master  declined  to  do  so ;  whereupon 
he  obtained  a  Judge's  order,  requiring  the  defendant's  attor- 
ney to  enter  the  proceedings  on,  and  carry  in  the  issue  roll 
and  complete  the  judgment  in  the  action,  and  directing  the 
Master  to  tax  the  plaintiff's  costs  of  the  issues  found  for  him; 
and  although  it  was  urged  that  the  rule  74  of  Hilary  Term,  2 
Will.  IV.  then  in  force,  contemplated  but  one  taxation,  in  di- 
recting that  the  costs  of  all  issues  should  be  deducted  from 

(a)  JSliPood  V.  Bullock,  6  Q.  B.  Rep.  (b)  See  atOe,  pp.  17»  18. 

383. 
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'tlie  plaintiff^s  costs^  the  Court  refused  to  rescind  the  order  for 
taxation  (a). 

It  has  been  doubted  whether  a  plaintiff  who  succeeds  upon 
AH  issue  of  fact  is  entitled  to  deduct  or  set-off  costs  of  such 
issue  against  the  costs  of  an  issue  of  law  upon  which  the 
defendant  has  had  judgment.    On  the  trial  of  an  issue  of  fact^ 
on  the  plea  of  non  assumpsit,  a  verdict  was  found  for  the 
plaintiff,  with  5/.  damages.     The  defendant  afterwards  ob- 
-tained  judgment  on  a  demurrer  to  a  special  plea^  going  to  the 
-whole  cause  of  action.     The  plaintiff  was  there  held  entitled 
to  the  costs  of  the  issue  of  fact  (b) ;  but  Wilde,  C.  J.^  expressed 
a  doubt  whether^  if  the  case  depended^  as  he  thought  it  did^ 
upon  the  Statute  of  Anne^  the  plaintiff  was  entitled  to  the 
part  of  the  rule  which  sought  ^^  to  deduct  such  costs  from  the 
amount  of  the  defendant's  costs,  in  the  event  of  the  defend- 
ant's costs  after  taxation  exceeding  those  of  the  plaintiff's^  or 
otherwise  the  excess  to  be  paid  to  the  plaintiff."    That  part 
of  the  rule  was  abandoned^  and  it  was  simply  drawn  up  for 
the  taxation  and  allowance  to  the  plaintiff  of  the   costs  of 
the  is&ue  in  fact  (c).     The  decision  of  the  Court  of  Common 
Pleas,  however,  in  Scott  v.  De  Bichebourg  (d),  seems  to  set 
the  point  at  rest^  and  to  decide  that  there  is  a  right  of  set-off 
or  deduction  in  such  a  case. 

{a)  WcOson  v.  Boye$,  13  M.  &  W.  335. 

635.  {d)  11  C.  B.  Rep.  447 ;  1  L.  M.  &  P. 

(J)  See  a/rOe,  p.  28.  421 ;  20  L.  J.  (N.  S.),  C.  P.  263. 
(c)  Clarke  v.  AUaUy  4  C.  B.  Rep. 
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CHAPTER  LXn. 

OF   SET-OFF   IN    CROSS   ACTIONS,   AND   DEDUCTION   OF 

INTERLOCUTORY   COSTS. 

Where  tliere  are  cross  judgments  in  the  -same,  or  diSerent 
actions  in  the  same  or  diiSerent  Courts,  between  parties  sub- 
stantially the  same,  the  one  may  be  set-off  against  the  other. 
This  may  be  effected  by  applying  to  the  Court,  in  which  the 
opposite  party  has  obtained  judgment,  for  a  rule  to  show  cause 
why  satisfaction  should  not  be  entered  on  the  roll  oa  the 
applicant's  acknowledging  satisfaction  for  the  same  amount 
on  his  judgment,  or  vice  versa,  if  the  applicant's  judgment  be 
less  (a). 

The  two  suits  must  be  at  least  substantially  between  the 
same  parties.  Where  the  plaintiff  had  judgment  against  E., 
and  having  issued  a  writ  of  fi.fa.y  to  which  the  Sheriff  re- 
turned nulla  bona,  (being  indemnified  by  E/s  attorney^  to 
whom,  with  other  trustees,  E/s  property  had  been  conveyed 
in  trust  to  pay  creditors,)  brought  an  action  against  the  Sheriff 
for  a  false  return  and  the  Sheriff  succeeded  in  the  action,  the 
plaintiff  was  not  allowed  to  set-off  the  costs  in  that  action 
against  the  debt  due  on  the  judgment  against  E.  (6). 

But  where  A.  recovered  against  C,  and  C.  recovered  against 
A.  and  B.,  the  Court  permitted  C.  to  set-off  the  debt  and 
costs  recovered  by  him  against  those  recovered  by  A.,  subject 
to  the  lien  of  A/s  attorney  (c).  So,  where  A.  brought  an 
action  against  B.,  the  expenses  of  defending  which  were  borne 
by  C.  and  D.,  and  A.  was  nonsuited,  and  afterwards  C.  brought 
an  action  against  A.,  in  which  D.  was  interested  as  well  as  C, 
and  C.  was  nonsuited,  it  was  held  that  the  costs  of  the  one 

(a)  Chitty's  Aichbold's  Practice,  8th      1  Moore  &  Sc.  122 ;  1  Dowl.  250,  8.  C. 

edit.  Yol.  1,  p.  626.  (c)  MUckeU  v.  Oldfield,  4  T.  R.  123; 

(h)  HmoUt  T.  PigoU,  8  Bing.  61;      and  see  QlaUter  y.  Hewer,  8  T.  R.  69. 
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nonsnit  miglit  be  set  off  against  the  other  (a).  So^  also,  where 
several  actions,  brought  on  two  policies  of  insurance  under- 
written by  the  same  parties,  among  whom  were  A.  and  B , 
were  respectively  consolidated^  but  in  one  of  the  causes  which 
went  to  trial  A.  was  defendant,  in  the  other  B.,  and  the 
plaintiff  became  entitled  to  costs  in  one  action  and  the  de- 
fendant in  the  other,  the  costs  taxed  and  allowed  to  the 
defi^dant  in  the  one  action  were  set  off  against  the  costs 
allowed  to  the  plaintiff  in  the  other  {b) . 

But  where  the  claims  of  third  parties  intervene,  the  costs 
of  one  action  cannot  be  set  off  against  those  of  another.  Thus, 
a  judgment  recovered  by  A.  against  B.,  an  insolvent,  and 
C,  could  not  be  set  off  against  another  judgment  recovered 
against  A.  by  the  assignees  of  B.  (c).  So  the  costs  of  judg- 
ment, as  in  case  of  a  nonsuit  entered  up  against  the  plaintiff 
after  his  bankruptcy,  cannot  be  set  off  against  the  costs  of  an 
action  by  the  bankrupt's  assignees  against  the  defendant  in 
the  former  action  {d). 

A.  having  recovered,  in  ejectment  against  B.,  the  costs  of 
the  action  were  taxed  at  59/.,  and  B.  was  taken  in  execution 
for  these  costs,  and  was  discharged  under  the  48  Oeo.  III.  c. 
113,  s.  1  (which  discharge  did  not  operate  as  a  satisfaction). 
In  the  next  year  B.,  suing  in  Jbrmd  pauperis,  recovered  a  ver- 
dict against  A.  for  ill.,  for  a  debt  incurred  before  the  eject- 
ment was  brought,  and  his  costs  were  taxed  at  29/.  It  was 
held  that  A.  was  entitled  to  have  the  costs  of  the  action  of 
ejectment  set  off  against  those  of  the  action  by  B.  (e). 

The  Court  will  not  allow  costs  to  which  a  party  may  pro- 
bably be'  entitled  in  an  action  pending,  to  be  set  off  against 
costs  to  which  he  is  absolutely  liable  in  another  (/). 


(a)  CtQnmor  y.  Mwrph^,  1  H.  Bla. 
657. 
{h)  yunezYModiffUam,!  H.Bla.  217- 

(c)  Doe  Y.  Darnton,  8  East,  149. 

(d)  WeH  Y. Fryee,  2  Bbg.  455;  10 
McxMre,  154^  8,  C. ;  and  see  Hewitt  y. 
Piffott,  dted  supra, 

{e)  Cf Hare Y. Reeves,  18  L.  J.  (N.S.), 
Q.  B.  281.    Of  ooune  thu  caae  would 


not  apply  now,  nnleM  the  panper  had 
obtained  an  order  for  his  costs,  as  the 
28th  of  the  Pleading  Rules  of  Hilary 
Term,  1858,  provides  that  a  person  ad- 
mitted to  sue  in  formd  pattperie  shall 
not  in  any  case  be  entitled  to  costs  from 
the  opposite  party,  unless  by  order  of 
the  Court  or  a  Judge  See  ante,  p,  255. 
(/)  See  Moiterman  y.  MaUn,  7  Bing, 
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Where  two  aetioiis  were  bionglit  by  and  against  the  same 
parties^  in  the  first  of  which  the  defendant  obtained  an  award 
in  his  favour^  and  in  the  other  the  plaintiff  obtained  a  Tordict 
with  damages^  the  Court  refused  to  stay  the  prooeedii^  in 
the  first  action  until  a  motion  for  a  new  trial  in  the  otfafCr  wis 
disposed  of,  in  order  that  the  damages  and  costs  in  the  action 
might  be  set  off  against  the  costs  of  the  other  (a).     In  that 
case^  however^  the  Court  refused  the  application^  because  it 
was  premature^  no  steps  having  been  taken  to  enforce  the 
award ;  and  in  one  case  the  Court  seemed  inclined  to  suspend 
the  execution  for  costs  of  a  nonsuit  for  a  short  time^  until  a 
rule  for  a  new  trial  in  an  action  of  ejectment^  in  which  the 
lessor  of  the  plaintiff^  who  was  the  plaintiff  in  the  other  action^ 
had  obtained  a  verdict  against  the  defendant  (d). 

The  Practice  Rules  of  Hilary  Term  1853  (r.  63),  (in  substi- 
tution of  the  former  Rule  of  Hihury  Term,  2  Will.  IV.  r.  93), 
provide^  that  ^'  no  set-off  of  damages  or  costs  between  parties 
shall  be  allowed^  to  the  prejudice  of  the  attorney's  lien  for 
costs  in  the  particular  suit  against  which  the  set-off  is  sought : 
provided,  nevertheless,  that  interlocutory  costs  in  the  same 
suit  awarded  to  the  adverse  party  may  be  deducted.'^ 

The  provision  in  the  rule  for  the  protection  of  the  attorney's 
lien  applies  only  to  the  case  where  costs  are  sought  to  be  set 
off  in  different  suits;  or,  in  other  words,  where  there  is  a  cross 
claim  for  costs  in  separate  actions  {c) .  It  foUows  that  inter- 
locutory costs  in  the  same  suit  may  be  deducted,  although 
the  effect  of  allowing  the  set-off  to  be  made  is  to  prejudice  the 
attorney's  lien  {d).  In  the  one  case  the  Court  refoses  to  in- 
terfere and  take  a  step  which  is  out  of  the  ordinary  ooorsey 


435;  5  M.  &  P.  324;  1  DowL  222, 
8.  C. ;  Qarrich  v.  Jonet,  2  Dowl.  167. 

(a)  Johnson  y.  Ziakeman,  2  BowL 
646. 

(5)  Masterman  v.  MaUn^  7  Bing. 
436. 

(c)  Scoit  V.  De  Bichehourg,  11  C.  B. 
Kep.  447;  lL.M.&P.421j  20  L.J. 
(N.  S.),  C.  P.  268.  JPer  Tindal,  C.  J., 
in  Charge  v.  Bfsfon,  1  Bing.  N.  C.  513; 


8  Dowl.  419 ;  4  L.  J.  (N.  S.),  C.  P.  167; 
Leei  V.  ItefflH,  3  A.  &  E.  707;  5  N. 
&  M.840,  &  a,  Nom.  Lee  ▼.  KendaU^ 
6  L.  J.  (N.  8.),  K.  B.  19;  HoUid<^ 
y.  Lavoee,  6  DowL  686 ;  8  ffing.  N.  C 
774. 

(<l)  Per  Jervie,  C.  J.,  in  8eoit  y.  J>e 
Richebourg,  oomioenting  on  Xmv  y. 
S/gffUt, 
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unless  the  party  requiring  it  undertakes  to  satisfy  the  attorney's 
lien;  but  in  the  other  case,  when  the  deduction  may  be  made 
without  any  application  to  the  Court,  the  plaintiff  is  not 
bound  to  respect  the  attorney's  Uen  (a). 

The  first  part  of  the  rule,  therefore,  does  not  apply  to  the 
case  of  an  action  against  several  defendants,  where  there  is  a 
verdict  for  the  plaintiff  against  one  defendant,  and  against  the 
plaintiff  in  respect  of  another  defendant  {b). 

If  two  causes  be  referred,  and  the  arbitrator  directs  the 
costs  of  one  action  to  be  set  off  against  the  costs  of  the  other, 
the  reference  does  not  take  the  cases  out  of  the  rule,  and  there- 
fore the  set-off  cannot  be  carried  into  effect,  except  subject  to 
the  attorney's  lien  (c) . 

And  as  the  rule  only  applies  to  cases  in  which  the  Court 
has  a  discretion  to  allow  costs  or  damages  of  different 
actions  to  be  set  off  against  each  other,  and  where  there  has 
been  an  application  to  allow  such  set-off,  it  was  held  that  when 
an  arbitrator  has  awarded  a  sum  to  be  paid  to  A.  in  respect  of 
matters  in  difference  between  him  and  B.,  and  the  costs  of  the 
action  (a  smaller  sum)  to  be  paid  to  B.  at  the  same  time  and 
place,  the  Court  had  no  jurisdiction  to  order  B.  to  pay  the 
whole  sum  awarded  to  A.  to  A/s  attorney,  on  account  of  his 
lien  for  A.'s  costs  (d). 

It  may  be  observed  that  where  the  attorney  has  a  lien  it 
extends  to  his  costs  as  between  attorney  and  client  {e) ;  but  it 
is  confined  to  his  costs  in  that  particular  suit  ( /) . 

With  respect  to  the  nature  of  the  interlocutory  costs  men- 
tioned in  the  latter  part  of  the  rule,  the  rule  assumes  that 
only  one  party  is  entitled  to  the  final  costs  of  the  cause,  and 
that  all  costs  to  which  the  other  party  is  entitled  may  be  set 
off  as  interlocutory,  for  the  words  "  interlocutory  costs"  mean 


(a)  Per  Maule,  3.,  in  Seott  y,  De  5  DowL  26,  8.  C. 

Richebowg,  (rf)  Dimmi  y.  West,  SO  L.  J.  (N.  S.), 

(b)  Iau  y.  RefflH,  tvpra.  C.  P.  1. 

(c)  Cawell  r.Betteley,  2X)owh7^;  («)  Waiton   v.   Meukell,    1   Bing. 
10  Bing.  482 ;  4  M.  &  Scott,  265, 8.  C;  N.  C.  727 ;  3  Dowl.  638,  8.  C. 
CaddeU  v.  8maH,  4  Dowl.  760;  Doe  (/)   WaUon  v.  Jfaskell,  1  Bing. 
d.  Swinton  T.  Sinclair,  8  Soott»  42;  N.  C.  366. 
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all  oofits  that  accrue  before  the  final  decision  of  the  last  stage 
of  the  tAiise;  that  Is^  before  the  ultimate  judgment  of  tbe 
Court  upon  the  whole  record  (a) . 

Therefore^  where  a  plaintiff  had  obtained  a  Terdict^  but  tke 
defendant  had  judgment  on  demurrer  to  a  plea  not  going  to 
the  whole  cause  of  action,  it  was  held  that  the  plaintiff  was 

.  entitled  to  enter  satisfaction  on  the  roU  as  to  the  judgment  for 
the  defendant's  costs  of  the  demurrepr,  the  plaintiff  also  enter- 
ing satisfaction  for  the  like  amount  in  part  satisfaction  of  the 
judgment  recovered  by  the  plaintiff  against  the  defendant  (i). 
A  plaintiff  was  allowed  to  set  off  the  co^ts  of  the  day  against 
the  costs  of  the  cause,  where  there  was  a  verdict  for  the  de- 
fendant after  a  previous  postponement  of  the  trial  on  the  ap- 
plication of.  the  defendant  upon  his  undertaking  to  pay  the 
costs  of  the  day,  but  which  costs  were  not  paid  at  the  time(c). 
C.  J.  Tindal  observed,  that  the  order  for  the  payment  of  the 
interlocutory  costs  in,  this  case  was  not  strictly  speaking  a 
condition  precedent,,  but  it  was  a  bargain  of  which  the  de- 
fendant had  had  the  advantage ;  and  though,  if  the  plaintiff's 

J  attorney  had  proceeded  strictly,  he  might  at  once  have  ob- 
tained the  costs  by  attachment,  that  ought  not  to  be  urged  too 
strongly  against  him^  the  omission  being  in  &ct  an  indulgence 
to  the  defendant. 

And  the  set-off  of  interlocutory  costs  in  the  same  action  may 
take  place  on  taxation,,  without  any  application  to  the.  Court 
to  set  them  off.     In  the  case  of  different,  actions,  it  cannot, 

.  as  already  started;  be  done  without  an  application  to  the 
Court  (rf) . 


'  (a)  P^  Maule, '  J.,  Scott  v.  D» 
Richelxmrg,  20  L.  J.  (N.  S^,  C»  P.  263. 
(b)  Scott  Y.  J>e  Sichehowrg,  tupra, 
ThiB  case  does  not  interfere  with  tlie 
decision  in  Gregory  r.  The  Duke  i^ 
Bruntwick,  (3  C.  B.  Rep.  481;  16  L. 
J.,  C.  P.  36,  atUe,  p.  17) ;  because  in 
that  case  it  did  not  appear  that  the 
pUiintiff  had  had  jndgment  for  iJie 
costs  of  the  demnrrcr,  which  was  clearly 
erroneous,  as  not  hang  in  accordance 


with  the  8A;4WilLiy.e.  42^8.34 
Heroi  however,,  the  record  woqld  abow 
that  the  costs  of  the  demurrer  hare 
been  awarded,  and  paid  bj  deducting 
them  from  the  costs  awarded  to  the 
other  side ;  per  JervU,  C.  J.,  Scoti  ▼. 
De  Rickthowrg,  mfra. 

(c)  Doe  ▼.  Carter,  8  Kng.  SSa 
(i)  Per  Maule,    J.,   Scott  y.   De 
Riohehomrg;  vadweetperPatteeom^J^ 
Lepy  Y.  Drew,  5  D.  &  L.  307. 
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A  party  is  not  bound  to  avail  himself  of  tHe  power  to  set  off 
the  costs,  as  the  rule  is  not  compulsory ;  and  if  the  opposite 
party  has  not  allowed  them,  they  may  be  recovered  by  a  rule 
of  Court,  or  other  appropriate  remedy.  And  where  a  defendant 
is  talLCn  in  execution  for  the  debt  and  costs  recovered  in  an 
action,'  he  is  entitled  to  recover  interlocutory  costs  in  that 
action,  which  have  not  been  deducted  on  taxation  {a) . 


!■   I  > 


CHAPTER  LXIII. 

OF  THB    MODS   OF   BECOVEBINO   COSTS    IN   OENBBAL. 

WfiEBB  a  judgment  has  been  obtained  for  tosts,  either  klone, 
or  together  with  a  sum  recovered  in  the  action,  exiscution 
may  be  awarded,  and  issue  for  the  amount,  juidt  as  in  any  other 
case.  As  there  are  no  peculiarities  attendant  upbn  execution  fo^ 
costs  on  a  judgment,  it  is  unnecessary  to  take  any  further 
notice  of  the  subject  in  this  work  {fi) . 

With  respect  to  the  costs  of  execution,  it  would  be  beyond 
the  limits  of  this  work  to  enter  intd  the  question  of  what  a 
party  is  entitled  to;  but  it  may  be  mentioned  that,  by  the 
Common  Law  Procedure  Act,  1852,  "  in  every  case  of  execu- 
tion, the  party  entitled  to  execution  m^y  levy  the  poundage 
fees  and  expenses  of  the  execution,  ov^  and  above  the  sum 
recoveared"  (c). 

(a)  B^ard  v.  M'CoHhjf,  9  DowL  could  be  arrested  on  a  judgment  for 

136.  oo0t0  alone;    bot  this  objection  was 

(&)  It  may  be  mentioned,  boWerer^  '    oremiled  by  the  Court  of  Exchequer 

that  under  the  7  &  6  Viet.  c.  96^  0.  67,  Chamber.    Lard  A. '  ConynghcM  'V. 

which  enacti,  that  no  person  shall  be  NevoUmih  D.  k  L.  765 ;  5  C.  B.  Rep« 

taken  or  charged  in  exacataon  upon  any  749. 

judgment  in  the  superior  Cotirta,  &&,  in  (c)  It  k  16  Vict  c.  76,  s.  123.    The 

any  action  tar  the  reoorery  of  any  debt»  word  "  I^'*  is  not  strictly  applicable 

wherein  the  sum  recovered  shall  not  to  execution  against  the  person,  but  it 

exceed  the  sum  of  20/.  exdusiye  of  the  is  apprehended  ^e  statute  applies  to  a 

costs  recovered  by  such  judgment,  an  eo.  #a.,  &c,  as  well  as  to  t^JLfa, 
obiectioD  was  taken  that  no  person 
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Where  a  Judge  at  niri  prius  grants  immediate  execation, 
the  plaintiff  cannot  issue  execution  for  the  debt  and  then, 
when  the  costs  are  taxed^  another  execution  for  the  costs  (a). 

With  respect  to  the  remedy  for  costs  under  a  rule  of  Cofurt, 
the  1  &  2  Vict.  c.  110,  s.  18,  enacts,  "That  all  decrees  and 
orders  of  Courts  of  Equity,  and  all  rules  of  Courts  of  Common 
Law,  and  aU  orders  of  the  Lord  Chancellor  or  of  the  Court 
of  Review  in  matters  of  Bankruptcy,  and  all  orders  of  the 
Lord  Chancellor  in  matters  of  Lunacy,  whereby  any  sum  of 
money,  or  any  costs,  charges,  or  expenses  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgments  in  the  supe- 
rior Courts  of  Common  Law ;  and  the  persons  to  whom  any 
such  monies  or  costs,  chaises  or  expenses  shall  be  payable 
shall  be  deemed  creditors  within  the  meaning  c^  this  Act,  and 
all  powers  hereby  given  to  the  Judges  of  the  superior  Courts 
of  Common  Law,  with  respect  to  matters  depending  in  the 
same  Courts,  shall  and  may  be  exercised  by  Courts  of  Equity 
with  respect  to  matters  therein  depending,  and  by  the  Lord 
Chancellor  and  the  Conrt  of  Review  in  matters  of  Bankruptcy, 
and  by  the  Lord  Chancellor  in  matters  of  Lunacy;  and  all 
remedies  hereby  given  to  judgment  creditors  are  in  Hke  man- 
ner given  to  persons  to  whom  any  monies,  or  costs,  charges, 
or  expenses,  are  by  such  orders  or  rules  respectively  directed 
to  be  paid." 

Although,  under  this  section,  it  has  been  held  that  the  power 
of  issuing  execution  on  a  rule  for  the  payment  of  a  sum  of 
money  is  confined  to  cases  where  the  money  payable  by  the 
rule  is  expressed  in  the  rule  itself,  it  is  not  necessary  that  the 
amount  of  the  costs  which  stand  on  a  peculiar  footing  should 
be  expressed  in  the  rule ;  and  therefore,  if  a  sum  of  monef 
and  costs  are  ordered  to  be  paid,  or  costs  alone  of  any  pro- 
ceeding, to  be  taxed,  and  the  costs  are  taxed  under  such  rule 
or  order,  execution  may  issue  for  the  amount,  and  it  is  not 
necessaiy  that  there  should  be  any  rule  or  order  to  pay  aftar 
they  are  taxed  by  the  officer  (b), 

(•)  iSMa y . DicKiwofS 6 Q. B. Eep.      340,  8S8;  9  DowL  70S,  (reoogmzing 

602.  tile  deciflicm  of  the  Court  of  Queen's 

ih)  Jone9  V.  Williams,  8  M.  &  W.      fieuch  in  another  cue,  ofJome$  t.  WU- 
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It  has  been  held  that  this  Statute  does  not  render  any  per- 
sons liable  to  costs  who  were  not  so  previously^  and  that  con- 
sequently a  consent  rule  under  the  old  action  of  ejectment 
being  merely  a  personal  liability  to  pay  costs^  could  not  be 
enforced  as  a  judgment  under  the  Statute,  by  or  against  the 
administrators  of  either  party  (a),  although  such  consent  being 
embodied  in  a  rule  of  Court  might  have  been  enforced  as  a 
judgment  as  between  the  original  parties  (b) . 

The  Practice  Rules  of  Hilary  Term,  1853,  provide  forms  of 
writs  of  fi.fa.  on  rules  for  payment  of  money,  and  of  money 
and  costs,  under  this  Statute,  in  lieu  of  the  forms  of  Hilary 
Term,  2  Vict.  (c). 

Where  it  is  sought,  under  this  Statute,  to  enforce  the  pay- 
ment of  costs  left  to  the  discretion  of  an  arbitrator,  and 
awarded  by  him,  it  is  necessary  to  obtain  a  rule  of  Court  for 
the  payment,  as  the  submission  to  arbitration,  although  made 


2MXIW,  11  A. &E.  175;  4P.&D.217;) 
Sohton  y.  Faterton,  4  M.  &  G.  SSd  j 
5  Scott,  N.  IL76  J  2  DowL  N.S.  129; 
Wriffht  T.  Burrouffheg,  2  D.  A;  L.  94; 
Dae  d.  Fenmngton  y.  BoftreU,  10  Q. 

B.  Bep.  581;  4 1).  &  L.  755;  Doe  d, 
Hifrrison  y.  ffctmpsan,  17  L.  J.  (N.  S.), 

C.  P.  147;  5D.&L.484. 

(a)  Doe  d.  Harrison  Y,  Hampson,  17 
L.  J.  (N.  S.),  C.  P.  147;  6  D.  A  L 

AAA 

(h)  Doe  d,  Pewnington  y.  Darrell, 
10  <i  B.  Bep.  531 ;  4  B.  &  L.  755. 

(c)  By  a  Judge's  order  a  judgment 
Bgned  by  a  plaintiff  was  set  aride^ 
with  costs  to  be  taxed,  to  be  paid  by 
the  plaintiff  to  the  defendant.  The 
ootts  were  taxed  at  61.  6e,  and  the 
Master's  allocatar  indorsed  on  the  or- 
der, and  the  same  day  the  order  was 
made  a  role  of  Conrt.  The  mle  of 
Court  named  no  specific  smn,  but  re- 
cited the  Judge's  order  verbatim,  and 
farther  ordered  that  the  plaintiff 
should  pay  the  defendant  the  costs 


of  that  application  to  the  Court,  to 
be  taxed.  The  costs  of  making  the 
order  a  rule  of  Court  were  accordingly 
taxed;  and  on  the  rule  of  Court  a 
writ  of  fi.  fa,  was  sued  out,  in  the 
Form  No.  8  prescribed  by  Beg.  Gen. 
Hilary  Term,  2  Vict.,  commanding 
the  Sheriff  to  levy  upon  the  goods  of  the 
plaintiff  91.  6e.  Sd.,  whidi  ''  were  by 
the  said  Court  ordered  to  be  piud," 
&/C.  It  was  held,  however,  that  the 
writ  was  irregular,  and  should  have 
been  in  the  Form  No.  9  of  4^^ffie 
rules  (a  writ  of  Jl.  fa.  on  an  order  of 
Court  for  the  payment  of  money  anfL 
costs),  inasmuch  as,  though  the  amojAt 
of  the  costs  of  setting  aside  the  judg- 
ment was  a  definite  sum  ascertained 
by  taxation  before  the  rule  of  Court 
was  made,  the  costs  of  the  rule  were 
not  then  ascertained,  and  should  there- 
fore have  been  distinguished,  and  the 
taxation  of  them  stated  according  to 
Form  No.  9;  Badman  v.  Pugh,  12 
L.  J.  (N.  S.),  C.  P.  126. 
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a  rule  of  Courts  does  not  itself  operate  as  a  rale  or  order  for 
the  payment  of  money  or  costs  under  the  Act  (a). 

A  party  entitled  to  costs  under  the  Interpleader  Act  hss  the 
alternative  of  proceeding  under  this  Statute^  by  making  the 
order  for  payment  of  costs  a  rule  of  Court,  or  of  proceeding 
under  the  Interpleader  Act,  1  ft  2  Will.  IV.  c.  58,  s.  7,  by 
which  orders  may  be  entered  of  record  and  execution  issued  fir 
the  costs,  if  not  paid  within  fifteen  days  after  notice  of  taxa- 
tion, and  of  the  amount  {b). 

Where  an  infant  sues  by  prochein  amy,  and  the  defendant 
becomes  entitled  to  costs,  either  on  verdict  or  otherwise,  he 
ii^^Jj  by  rule,  call  upon  the  prochein  amy  to  pay  them ;  and, 
on  obtaining  a  rule  absolute,  he  may  enforce  it  under  the  I  & 
2  Vict.  c.  1 10,  s.  18.  To  entitle  him  to  do  so,  however,  he  must 
proceed  in  the  same  mannex  as  he  must  formerly  have  done  to 
obtain  an  attachment  (c);  and,  indeed,  in  those  cases  where  the 
remedy  by  rule  of  Court  under  this  Statute  is  sought  in  lieu 
of  an  attachment  under  the  former  practice,  the  same  steps  are 
necessary  to  obtain  the  rule  as  were  requisite  to  obtain  an 
attachment.  The  mode  of  proceeding  to  obtain  an  attachment 
is  properly  the  subject  of  works  on  practice,  and  it  is  not 
thought  necessary  to  enter  into  it  at  large  here.  The  remedy 
by  attachment,  as  far  as  regards  the  enforcement  of  the  pay- 
ment of  costs,  may  be  considered  as  obsolete,  the  proceeding 
under  the  Statute  1  ft  2  Vict.  c.  110,  s.  18,  being  much  more 
convenient  and  efficacious  {d).  Indeed,  it  has  been  doubted 
whether  that  section  has  not  virtually  done  away  with  attach- 
ments for  non-payment  of  money  and  costs  by  rendering  them 


(a)  Jonei  t.  WUiiamt,  11  A.  k  E. 
175 1  4  P.  &  D.  217;  Doe  y.  Amey,  8 
M.  «k  W.  566;  10  L.  J.  (N.  8.),  Exch. 
466 ;  and  see  Mawkim  v.  Senton,  2  D. 
&  L.  465;  and  note(c),  p.  468,  8,  C, 

(b)  CetH  V.  SaHlett,  9  M.  &  W. 
840;  1  Dowl  N.S.  928;  11  L.  J.  (N. 
S.),  Exch.  293. 

(c)  Ab^rahams  y.  Taunton,  1  D.  &  L. 
319. 

(d)  Where  an  attorney  obtained  a 


rule  ahflolnte  for  payment  of  the  amovnt 
of  his  taxed  ISH,  porsaant  to  the  Haa- 
tor'g  aUocatnr,  in  order  that  he  might 
become  a  judgment  creditor  under  the 
1  &  2  Vict  c.  110,  a.  18,  the  Court 
compelled  him  to  abandon  his  remedy 
by  attachment ;  Nealev.  PoHletkvaiie, 
1  Q.  B.  Rep.  243;  4  P.  &  D.  623. 
But  this  condition  is  not  generally  im- 
posed ;  Burton  y.  Mmtdizabei,  I  DowL 
N.  S.  336. 
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Tmneoessary.  The  questioii^  however^  is  not  of  much  practical 
importance^  for  few  will  prefer  the  proceeding  by  attachment 
to  that  by  execution,  which  is  at  once  easier,  cheaper,  more 
speedy,  and  more  e£fectual  (a).  For  this  reason  the  proceed- 
ing for  costs  by  attachment  will  not  be  further  noticed. 

If  costs  are,  by  a  Judge's  order  or  order  of  inaiprius,  ordered 
to  be  paid,  and  the  order  is  disobeyed,  it  is  necessary  to  make 
the  order  a  rule  of  Court  before  execution  can  be  issued 
nnder  the  Statute  now  in  question,  for  the  amount  payable 
under  it ;  but,  in  making  it  a  rule  of  Court,  further  expense  is 
incurred,  which,  as  it  is  caused  by  the  party  disobeying  the  order, 
ought  to  be  paid  by  him,  and  accordingly,  by  the  practice 
rules  of  Hilary  Term,  1853,  r.  159,  it  is  provided,  that  when 
a  Judge's  order,  or  order  oinisi  priue,  is  made  a  rule  of  Court, 
it  shall  be  a  part  of  the  rule  that  the  costs  of  making  the  order  a 
rule  of  Court  shall  be  paid  by  the  party  against  whom  the  order 
is  made,  provided  an  afBidavit  be  made  and  filed  that  the  order 
has  been  served  on  the  party,  his  attorney  or  agent,  and 
disobeyed. 

K  a  Judge's  order  reqiuring  the  payment  of  costs  b^  served 
on  the  town  agent,  it  is  a  disobedience  of  the  order  within  the 
meaning  of  the  rule  if  the  agent  does  not  immediately  pay  the 
costs  demanded  (ft). 

In  some  cases  the  payment  of  costs  may  be  enforced  by  man^ 
damus,  as  when  an  award  in  an  action  directs  them  to  be  paid 
by  a  corporate  body  (c) ;  and,  as  the  disobedience  of  mi  order  of 
a  Court  of  competent  authority  is  an  indictable  misdemeanour, 
parties  refusing  to  pay  costs  under  such  an  order  may  be  in- 
dicted (cf). 


(a)  Chitty's  Archlrald's  Pndaoe,  ath 
edit.  vol.  2,  p.  U18,  n.  (jr). 

(5)  Thompson  t.  Billing,  11  M.  &, 
W.  361;  2  DowL  N.S.  824;  12  L.  J. 
(N.  S.),  Ezeh.  301. 

(e)  JUxY,  The  8t.  Zatharime  Dock 
Compamy,  4  B.  &  AdoL  868.  When  a 
Judge  of  anize  ordered  the  oofta  of 
•n  indictment  against  a  paridi  fbr  non- 
repair of  a  road  to  be  paid  oat  of  the 
parish  highway  rate,  it  was  held  that 


a  nuunUxmut  wonld  not  lie  on  such  an 
order,  as  an  order  to  pay  costs  gene- 
rally, not  ascertained,  cannot  be  en- 
forced by  mandamus;  Beg,  t.  Clarke 
5  Q.  B.  Bep.  887 :  and  Patteson,  J., 
expressed  a  doubt  whether  Skmanda- 
mms  was  the  proper  remedy  in  such 
acase. 

(<i)  See  an  instanoe,  The  QiMmi  ▼. 
Mortlook,  7  Q.  B.  Rep.  459. 
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A  practice  seems  to  have  fonnerly  prevailed  of  not  allowing 
a  married  woman  any  costs  when  she  was  sued  and  defended 
successfully  on  the  plea  of  coverture^  on  the  ground  apparently 
that  she  could  not,  as  tifeme  covert,  appoint  an  attorney,  and 
that  any  personal  property  of  which  she  was  possessed  belonged 
to  her  husband,  and  therefore  that  she  could  not  suffer  any 
damage  of  which  the  law  could  take  notice ;  but  in  a  recent 
case  it  was  held  that  she  is  entitled  to  some  costs  under  the 
Statutes,  although  it  was  doubted  whether  she  was  entitled  to 
attorney's  costs.  The  Master  was,  however,  ordered  to  tax 
her  such  costs  as  he  in  his  discretion  thought  she  ought  to 
receive  (a). 

It  may  be  observed,  in  connection  with  the  subject  of  the 
recovery  of  costs^  that  in  the  case  of  a  certificate  of  bankruptcy, 
or  of  a  certificate  to  a  petitioning  trader  under  the  221st  section 
of  the  Bankrupt  Act,  12  &  13  Yict.  c.  106,  the  claim  of  a  cre- 
ditor to  costs  incident  to  the  recovery  of  a  debt  by  action,  is 
barred  with  the  debt,  although  such  costs  be  not  taxed  until 
after  the  period  to  which  the  certificate  extends,  the  costs  being 
considered  as  part  of  the  original  debt  {b) . 

On  the  12th  of  November,  1849,  the  defendant  presented  a 
petition  to  the  Bankruptcy  Court  for  protection  for  his  person 
and  property  under  the  211th  section  of  the  12  and  13  Yict. 
c.  106,  and  obtained  a  protection  which  was  subsequently  ex- 
tended. On  the  28th  of  November  an  action  against  him 
was  tried,  in  which  the  plaintiff  recovered  22/.  damages, 
the  costs  of  which  were,  on  the  19th  of  December,  taxed  at 
67/.  14s.  Sd.  On  the  7th  of  December  the  defendant  filed  an 
account  of  his  debts,  in  which  he  described  the  plaintiff's  debt 
thus : — ''  Southgate,  William,  derk,  &c.,  of,  &c.,  has  got  judg- 
ment for  debt  estimated  at  22/.,  and  costs  50/.''  On  the  20th 
of  December  the  defendant  made  a  proposal  for  a  compromise 
which  was  accepted  by  three-fifths  of  the  creditors.  It  was  held 
that  the  protection  extended  to  the  costs  of  the  action  as  well 
as  to  the  debt,  and  that  the  petitioner,  who  had  been  arrested 

(a)  Undley  y.  Farguharton,  3  C.  B.  see,  per  Lord  SUetihorough,  in  deliTer- 

Rep.  347 ;  4  D.  &  L.  185.  ing  the  judgment  of  the  Court*  in  Har- 

{h)  Lewis  y.  Piercy,  V  H.  Bla.  29;  rii  Y.James,  9  E»tA^  91. 
JBrind  ▼.  Bacon,  5  Taunt.  183 ;  and 
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its  continuance^  was  entitled  to  his  discharge  (a).    Mr. 
Saron  Parke,  in  delivering  the  judgment  of  the  Courts  after 
stating  that  the  question  depended  on  the  construction  of  the 
12   &  18  Vict.  c.  106,  SB.  211  to  228,  said :— "No  debt  ac- 
cmed  with  respect  to  the  costs  until  they  were  taxed  on  the  19th 
of  December;  that  debt  was  not,  therefore,  comprised  in  the 
acootmt>  and  the  question  is,  whether  the  protection  extends 
to  this  debt  which  did  not  accrue  until  after  the  petition.    Cer- 
tainly it  would  not,  if  it  was  a  new  and  distinct  debt  arising  after 
tbe  petition,  but  it  is  an  accessory  only  to  the  principal  debt, 
and  the  claim  for  costs  would  certainly  have  been  barred  by 
the  certificate  under  the  221st  section,  as  it  certainly  would  be 
in  the  case  of  a  certificate  in  bankruptcy,  although  the  costs 
should  not  be  proved  under  the  fiat.   The  certificate  under  this 
Act  would  be  granted  when  the  resolution  and  agreement 
should  be  completely  carried  into  effect;  and,  in  the  mean  time, 
it  is  highly  reasonable  that  the  insolvent  should  have  his  person 
at  liberty  to  enable  him  to  manage  his  affairs  and  secure  the 
completion  of  the  arrangements.    We  think  the  protection 
granted  under  the  211th  section  has  this  effect.    The  power  of 
the  Commissioner  is  to  grant  a  protection  of  the  person  and 
property  of  the  petitioner  from  process,  but  that  of  course  is 
limited  to  existing  creditors  at  the  time  of  the  petition,  as  the 
petition  implies,  according  to  the  form  given  in  Schedule  A  a, 
and  the  form  of  protection  given  in  this  case  is  from  arrest  at 
the  suit  of  any  person  being  a  creditor  at  the  date  of  the 
petition :  they  could  give  no  more  extended  protection  than 
that.     Of  course  it  applies  only  to  an  action  of  such  creditor 
for  a  then  existing  debt,  but  it  precludes  him  from  exercising 
his  right  to  arrest  in  such  an  action,  and  it  is  only  in  such  an 
action  that  he  could  arrest  for  the  costs.    The  remedy  is  entire 
for  both,  and  therefore  is  prohibited  altogether.  We  are  there- 
fore of  opinion  that  the  insolvent  is  entitled  to  be  discharged 
from  arrest  as  to  both  debt  and  costs/' 

And  the  same  general  rule  applies  to  a  discharge  by  the 
Insolvent  Court. 

(a)  Southgate  y,  8<mnder9,  5  Ezdb  Kep,  665 ;  19  L,  J,  (N,  S,),  EzfOi,  831 1 
1 L.  M.  &  P.  553. 
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An  inaolrent  inserted  in  his  schedole^  among  his  erediUHtiy 
the  name  of  a  person  to  whom  he  had  given  two  bflls  to  get 
discoanted^  and  who  had  appropriated  them  to  his  own  use. 
The  schedule  was  amended  by  introducing  the  name  of  a 
person  to  whom  the  bills  had  been  indorsed,  and  to  whom 
notice  of  the  hearing  was  given.  The  indoiser,  however, 
having  brought  an  action  on  the  bills  against  the  insolvent, 
and  proceeded  to  judgment,  it  was  held  that  by  the  Insolvent 
Act,  1  &  2  Vict.  c.  110,  s.  90,  the  insolvent  was  entitled  to  his 
discharge  as  to  the  debt  and  costs,  though  the  costs  were  in- 
curred after  the  filing  of  the  schedule  (a). 

In  an  action  of  trespass  by  husband  and  wife  for  &lse  impri- 
sonment of  the  latter,  there  was  a  verdict  for  defendant.  The 
plaintifFis  obtained  a  rule  nisi  for  a  new  trial,  'which  was  dis- 
charged with  costs.  The  female  pUdntiff  obtained  a  rule  fim 
to  amend  that  rule  by  striking  out  so  much  of  it  as  directed 
costs  to  be  paid  by  her,  on  the  ground  that  she  was  no  party 
to  it,  and  that  a  married  woman  suing  or  being  sued  with  her 
husband  is  not  liable  to  costs.  The  Court  discharged  the 
rule  with  costs,  to  be  paid  by  the  wife  (£). 

In  a  former  case  (c),  it  was  held  that  a  married  woman, 
when  co-plaintiff  with  her  husband,  is  liable  to  be  taken  in 
execution  for  costs  upon  nonsuit  or  verdict  for  the  defendant, 
and  that  although  she  may  be  entitled  to  her  dischaige  by 
reason  of  her  having  no  separate  property,  yet  the  writ  of 
execution  pursuing  the  judgment  is  not  void  or  illegal,  and  an 
action  on  the  case  for  issuing  it  without  reasonable  or  pro- 
bable cause  is  not  maintainable. 

A  married  woman  prosecuted  another  married  woman  in 
the  Ecclesiastical  Court,  and  the  defendant  was  committed 
under  a  writ  de  contumace  c<gAendo  for  non-payment  of  costs. 
The  Court  of  Queen's  Bench,  on  a  defect  in  the  writ,  set 
it  aside,  and  ordered  the  prosecutrix  to  pay  the  costs,  the 
defendant  and  her  husband  undertaking  not  to  bring  any 

(a)  Berry  y.  Irwin,  8  G.  B.  Bep.      859. 

683;  19  L.  J.  (N.  S.),  C  P.  110.  (c)  Newton  ▼.  Soodle,  16  L.  J^  Q. 

(b)  Newton  y.Soodie,4iC.  B.  Bep.      B.  146. 
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action.  The  costs  having  been  taxed^  and  not  paid  by  the 
prosecutm  on  demand,  the  Court  of  Clueen^s  Bench  granted 
an  attachment  against  her,  absolute  in  the  first  instance  (a). 


CHAPTER  LXIV. 

ACTIONS   BY  ATTORNIES   AND   SOLICITORS   TO   RECOVER   COSTS. 

Although  questions  respecting  the  Ixw  of  costs  generally  arise 
in  connection  with,  and  as  accessory  and  appertaining  to,  some 
substantive  suit  or  proceeding  which  is  itself  wholly  discon- 
nected with  costs,  and  have  therefore  been  hitherto  so  consi- 
dered, it  may  be  thought  that  a  work,  treating  of  the  law  of 
costs  in  proceedings  in  the  Courts  of  Common  Law,  is  not 
complete  without  some  notice  of  those  actions  in  which  costs 
themselves  form  either  wholly  or  in  part  the  subject-matter  of 
the  suit ;  as  actions  by  attomies  and  solicitors  for  the  amount 
of  their  billa  of  costs,  and  actions  by  other  parties  in  which 
they  seek  to  recover,  not  costs  directly  indeed,  but  a  recom- 
pense in  the  shape  of  damages,  for  costs  to  which  they  have 
been  themselves  subjected. 

.  Nevertheless,  in  treating  of  the  action  by  attomies  and  soli- 
citors for  their  costs,  the  subject  will  be  strictly  confined  to 
the  statutable  requirements  in  such  actions  on  the  subject ; 
and  the  wide  field  of  the  rights,  liabilities,  and  duties  of  attor- 
nies,  in  reference  to  every  question  of  costs,  or  lien  for  costs^ 
will  not  be  entered  upon  further  than  it  has  been  in  treating 
of  other  subjects  in  tiie  course  of  this  work,  it  coming  more 
properly  under  other  general  heads  in  the  law,  such  as  the 
general  practice,  the  law  of  attomies,  &c.,  for  which  the  law 
must  be  sought  in  works  bearing  on  those  subjects  (i). 
The  Statute  6  &  7  Vict.  c.  73,  s.  87,  enacts,  that  ''  no 

(a)  Meg,  y.  Johmnm,  6  Q.  B.  Rep.      1  Chitty's  Archbold's  Pnctioe,  8th  Ed. 
885.  from  p.  45  to  p.  126. 

(&)  See  the  Chapter  on  Attomies,  in 
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attorney  or  solicitor^  nor  any  execator,  administrator^  or 
assignee  of  any  attorney  or  solicitor^  shall  commence  or  main- 
tain any  action  or  suit  (a)  for  the  recovery  of  any  fees, 
charges^  or  disbursements  for  any  business  done  by  such  at- 
torney or  solicitor^  until  the  expiration  of  one  month  {b)  after 
such  attorney  or  solicitor^  or  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor^  shall  have  deli?ered 
unto  the  party  to  be  charged  therewith^  or  sent  by  the  post  to 
or  left  for  him  at  his  couuting-house^  office  of  business^  dwell- 
ing-house^ or  last  known  place  of  abode^  a  bill  of  such  fees, 
chai^es^  and  disbursements^  and  which  bill  shall  either  be 
subscribed  with  the  proper  hand  of  such  attorney  or  solicitor, 
(or«  in  the  case  of  a  partnership,  by  any  of  the  partners,  either 
with  his  own  name  or  with  the  name  or  sl^le  of  such  partner- 
shipj  or  of  the  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  be  inclosed  in  or  accompanied  by  a 
letter  subscribed  in  like  manner  referring  to  such  bill;  and 
upon  the  application  of  the  party  chai^eable  by  such  bill 
within  such  month  it  shall  be  lawful,  in  case  the  business 
contained  in  such  bill  or  any  part  thereof  shall  have  been 
transacted  in  the  High  Court  of  Chancery,  or  in  any  other 
Court  of  Equity,  or  in  any  matter  of  bankruptcy  or  lunacy, 
or  in  case  no  part  of  such  business  shall  have  been  transacted 
in  any  Court  of  law  or  equity,  for  the  Lord  High  CfcanceJlcMT 
or  the  Master  of  the  Rolls,  and  in  case  any  part  of  such  busi- 
ness shall  have  been  transacted  in  any  other  Court,  for  the 
Courts  of  Queen^s  Bench,  Common  Pleas,  Exchequer,  Court 


(d)  The  words  of  the  Statute  are 
such  a$  to  prevent  the  attorney  from 
bringing  an  action  or  suit  for  the 
debt  due  to  him  in  respect  of  his 
costsy  until  he  has  complied  with  the 
Statute  by  having  delivered  his  bill 
as  required,  but  the  words  of  the  Sta- 
tute do  not  go  to  the  extent  of  pre- 
venting  him  from  availing  himself  of 
his  debt  as  a  set-off  in  an  action 
brought  against  him,  and  therefore  he 
may  set  off  his  bUl,  although  it  has 


not  been  delivered  a  month,  bat  he 
must  deliver  it  before  he  pleads  the 
set-off.  This  was  so  before  the  Stap 
tute  set  out  in  the  text,  and  tiiai 
Statute  seems  to  make  no  diilaKDoe 
in  this  respect.  See  Murphjf  v.  Cb»- 
ninffhamt  I  Anst.  198;  Bulmam  ▼. 
BirkeU,  1  Esp.  440 ;  Lester  v.  Xoxo- 
rue,  2  C.  M.  &  R.  669. 

(b)  By  the  interpretation  danse^ 
this  means  a  calendar  month.  See 
Parker  v.  OUl^  5  D.  &  L.  21. 
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of  Cammon  Pleas  at  Lancaster^  or  Court  of  Pleas  at  Dur- 
liam^  or  any  Judge  of  either  of  them^  and  they  are  hereby 
respectively  required  to  refer  such  bill  and  the  demand  of 
such  attorney  or  solicitor,  executor,  administrator,  or  assignee, 
thereupon  to  be  taxed  and  settled  by  the  proper  officer  of  the 
Court  in  which  such  reference  shall  be  made,  without  any 
money  being  brought  into  Court;  and  the  Court  or  Judge 
making  such  reference  shall  restrain  such  attorney  or  solicitor, 
or  executor,  administrator,  or  assignee  of  such  attorney  or  soli- 
citor, from  commencing  any  action  or  suit  touching  such  de- 
mand pending  such  reference;  and  in  case  no  such  application 
as  aforesaid  shall  be  made  within  such  month  as  aforesaid,  then 
it  shall  be  lawful  for  such  reference  to  be  made  as  aforesaid, 
either  upon  the  application  of  the  attorney  or  solicitor,  or  the 
executor,  administrator,  or  assignee  of  the  attorney  or  solicitor, 
whose  bill  may  have  been  so  as  aforesaid  delivered,  sent,  or  left, 
or  upon  the  application  of  the  party  chargeable  by  such  bill, 
with  such  directions  and  subject  to  such  conditions  as  the  Court 
or  Judge  making  such  reference  shall  think  prop^;  and  such 
Court  or  Judge  may  restrain  such  attorney  or  solicitor,  or  the 
executor,  administrator,  or  assignee  of  such  attorney  or  soli- 
citor, from  commencing  or  prosecuting  any  action  or  suit 
touching  such  demand  pending  such  reference,  upon  such 
terms  as  shall  be  thought  proper :  Provided  always,  that  no 
such  reference  as  aforesaid  shall  be  directed  upon  an  applica- 
tion made  by  the  party  chai^able  with  such  bill  after  a  ver- 
dict shall  have  been  obtained  or  a  writ  of  inquiry  executed 
in  any  action  for  the  recovery  of  the  demand  of  such  attorney 
or  solicitor,  or  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  after  the  expiration  of  twelve  months 
after  such  bill  shall  haye  been  delivered,  sent,  or  left  as  afore- 
said, except  under  special  circumstances,  to  be  proved  to  the 
satisfaction  of  the  Court  or  Judge  to  whom  the  application  for 
such  reference  shall  be  made ;  and  upon  every  such  reference, 
if  either  the  attorney  or  solicitor,  or  executor,  administrator, 
or  assignee  of  the  attorney  or  solicitor,  whose  biU  shall  have 
been  delivered,  sent,  or  left,  or  the  party  chargeable  with  such 
bill,  having  due  notice,  shall  refuse  or  neglect  to  attend  such 
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taxation^  the  officer  to  whom  such  reference  shall  be  made 
may  proceed  to  tax  and  settle  such  bill  and  demand  ex  parte; 
and  in  case  any  such  reference  as  aforesaid  shall  be  made  upon 
the  application  of  the  party  chargeable  with  such  bill,  or  apon 
the  application  of  such  attorney  or  solicitor,  or  the  executor, 
administrator,  or  assignee  of  such  attorney  or  solicitor,  and 
the  party  chargeable  with  such  bill  shall  attend  upon  soch 
taxation,  the  costs  of  such  reference  shall,  except  as  herein- 
after provided  for,  be  paid  according  to  the  event  of  such  tax- 
ation  j  that  is  to  say,  if  such  bill  when  taxed  be  less  by  a  sixth 
part  than  the  bill  delivered,  sent,  or  left,  then  such  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  shall  pay  such  costs,  and  if  such  bill, 
when  taxed,  shall  not  be  less  by  a  sixth  part,  than  the  bill  de- 
livered, sent,  or  left,  then  the  party  chargeable  with  such  biU, 
making  such  application  or  so  attending^  shall  pay  such  costs; 
and  every  order  to  be  made  for  such  reference  as  aforesaid 
shall  direct  the  officer  to  whom  such  reference  shall  be  made 
to  tax  such  costs  of  such  reference  to  be  so  paid  as  aforesaid, 
and  to  certify  what,  upon  such  reference,  shall  be  foimd  to  be 
due  to  or  from  such  attorney  or  solicitor,  or  executor,  adminis- 
trator, or  assignee  of  such  attorney  or  solicitor,  in  respect  of 
such  bill  and  demand,  and  of  the  costs  of  such  reference,  if 
payable :  Provided  also,  that  such  officer  shall  in  all  cases  be 
at  liberty  to  certify  specially  any  circumstances  relating  to 
such  bill  or  taxation,  and  the  Court  or  Judge  shall  be  at 
liberty  to  make  thereupon  any  such  order  as  such  Court  or 
Judge  shall  think  right  respecting  the  payment  of  the  costs  of 
such  taxation:  Provided  also,  that  where  such  reference  as 
aforesaid  shall  be  made  when  the  same  is  not  authorized  to  be 
made  except  under  special  circumstances,  as  hereinbefore 
provided,  then  the  said  Court  or  Judge  shall  be  at  liberty,  if 
it  shall  be  thought  fit,  to  give  any  special  directions  relative 
to  the  costs  of  such  reference :  Provided  also,  that  it  shall  be 
lawful  for  the  said  respective  Courts  and  Judges,  in  the  same 
cases  in  which  they  are  respectively  authorized  to  refer  a  bill 
which  has  been  so  aforesaid  delivered,  sent,  or  left,  to  make 
such  order  for  the  delivery  by  any  attorney  or  solicitor,  or  ths 
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-^xecutor^  admiuistrator^  or  assignee  of  any  attorney  or  soli- 
eitor^  of  such  bill  as  aforesaid^  and  for  the  delivery  up  of  deeds, 
documents^  or  papers  in  his  possession^  custody^  or  power^  or 
otherwise  touching  the  same^  in  the  same  manner  as  has  hereto- 
fore been  done  as  regards  such  attorney  or  solicitor^  by  such 
Courts  or  Judges  respectively^  where  any  such  business  had  been 
transacted  in  the  Court  in  which  such  order  was  made :  pro- 
vided also,  that  it  shall  not  in  any  case  be  necessary  in  the  first 
instance  for  such  attorney  or  solicitor,  or  the  executor,  ad- 
ministrator, or  assignee  of  such  attorney  or  solicitor,  in  prov- 
ing a  compliance  with  this  Act,  to  prove  the  contents  of  the 
bill  he  may  have  delivered,  sent,  or  left,  but  it  shall  be  suffi- 
cient to  prove  that  a  bill  of  fees,  chaises,  or  disbursements, 
subscribed  in  the  manner  aforesaid,  or  inclosed  in  or  accom- 
panied by  such  letter  as  aforesaid,  was  delivered,  sent,  or  left 
in  manner  aforesaid;  but  nevertheless  it  shall  be  competent 
for  the  other  party  to  show  that  the  bill  so  delivered,  sent,  or 
left  was  not  such  a  bill  as  constituted  a  bond  fide  compliance 
with  this  Act :  provided  also,  that  it  shall  be  lawful  for  any 
Judge  of  the  superior  Courts  of  law  or  equity  to  authorize  an 
attorney  or  solicitor  to  commence  an  action  or  suit  for  the 
recovery  of  his  fees,  charges,  or  disbursements  against  the 
party  chargeable  therewith,  although  one  month  shall  not 
have  expired  from  the  delivery  of  a  bill  as  aforesaid,  on  proof 
to  the  satisfaction  of  the  said  Judge  that  there  is  probable 
cause  tor  believing  that  such  party  is  about  to  quit  Eng- 
land." 

One  of  the  principal  alterations  effected  by  this  section  in 
the  law  of  attomies'  and  soHcitors'  bills  is  the  necessity  for 
delivering  a  bill  in  all  cases,  whereas  by  the  now  repealed  Sta- 
tutes S  Jac.  I.  c.  7,  and  2  Geo«  II.  c  23,  such  delivery  was 
only  necessary  where  the  business  was  done  in  a  Court  of 
Justice. 

Greater  facilities  are  moreoyer  afforded  for  the  service  of 
the  bill  of  costs,  and  for  the  speedy  recovery  of  the  amount 
after  taxation. 

Executors  and  administrators  of  attomies  and  solicitors  are 
also  brought  within  the  provisions  of  the  Statute. 

M  M 
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As  tlie  Statute  applies  to  every  description  of  profeBsioiia] 
business  which  an  attorney  or  solicitor  is  employed  to  do  as 
an  attorney  or  solicitor^  it  has  been  held  to  e&tend  to  business 
done  by  one  attorney  as  agent  for  another^  and  oonsequently 
such  a  bill  is  taxable  within  the  provisions  of  the  SJtii 
section  (a). 

Various  questions  have  arisen  on  this  section,  and  corre- 
sponding provisions  of  former  Statutes,  relating  as  well  to  the 
mode  of  delivering  the  bill  as  to  its  contents. 

It  is  not  in  all  cases  necessary  that  the  bill  should  be  deli- 
vered to  the  party  chaiged :  it  is  sufficient  if  it  be  delivered  to 
some  one  authorized  by  him  expressly  or  impliedly  to  receive 
it,  as  where  the  bill  was  delivered  to  an  attorney  who  had  been 
substituted  for  the  original  attorney  {b). 

Where,  to  a  plea  of  non-delivery  to  the  defendant  of  a  signed 
bill,  the  plaintiff  replied  that  he  did  deliver  to  the  defendant  a 
signed  bill,  it  was  contended  that,  although  the  Statute  gave 
several  modes  of  service,  the  plaintiff  had  tied  himself  down 
by  the  terms  of  the  issue  to  prove  a  personal  delivery,  and  that 
proof  of  a  delivery  to  a  servant  at  the  defendant's  houae  was 
insufficient.  The  Court  he)d,  however,  that  there  was  evidence 
of  a  delivery  to  the  master  by  the  hands  of  the  sarvant  (c) . 
Mr.  Baron  Parke  said :  "  I  was  at  first  of  a  Afferent  opinion ; 
but,  on  consideration,  I  think  it  is  open  to  the  plaintiff'  to 
select  any  mode  of  delivery.  He  may  deliver  to  the  defendant 
himself,  or,  according  to  the  construction  put  on  other  Acts, 
deliver  it  to  an  agent  who  is  authorized  to  receive  such  bill ; 
or  he  may  rely  on  its  being  sent  by  post,  or  left  otherwise  at 
the  dwelling-house  or  last  place  of  abode  of  the  defimdant. 
But,  having  selected  his  mode,  he  must  prove  to  the  satisfisuN 
tion  of  the  jury  a  delivery  by  his  agent,  or  by  some  one 
authorized  by  him.  On  this  issue  he  is  bound  to  prove  that 
the  bill  reached  the  defendant,  and  he  runs  the  risk  of  the 
defendant's  calling  the  servant  and  proving,  as  BuUer,  J., 

(a)  i9f»t^Av.2)Mii«,4£xch.Rep.82.  (c)  M^Qregar  t.   Keily,   S   Exeii. 

{h)   VineefU  y.  Slaymaker,  12  East,  Ite[).  794;  18  L.  J.  (N.  S),  Bxch.  391; 

872,  recognised  in  JPhipps  v.  Daubney,  and  eee  TtUe  v.  Sttchin^s,  7  C.  B. 

in  Error,  2  L.  M.  &  P.  180;  20  L.  J.  Rep.  876. 
(NT.S.),  Q.  B.  276. 
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says  (a)  that  the  latter  did  not  communicate  the  notice  to  the 
master.  Here  it  was  left  with  a  man-servant^  and  the  leaving 
the  bill  with  the  servant  affords  a  presumption  of  its  having 
reached  the  master.  The  fact  of  putting  it  in  the  servant's 
hands  is  sufficient  to  constitute  the  servant  an  agent  for  the 
delivery  of  the  bill.  The  question  is^  if  the  fact  of  delivering 
to  the  servant  may  not  be  made  use  of  as  evidence  of  deUvery 
to  the  master.     I  think  it  may.'' 

But  one  committeeman  of  a  railway  is  not  an  agent  for 
another  committeeman  for  this  purpose.  Proofs  therefore^  of 
a  delivery  of  the  biU  to  another  member  of  the  same  com- 
mittee at  his  place  of  business^  and  that  the  defendant  was 
appointed  a;  committeeman  after  part  of  the  work  was  done^ 
was  held  insufficient  (6). 

Where  the  bill  was  delivered  at  the  former  offices  of  a  rail- 
way company^  where  the  brass  plate  with  the  name  of  the 
company  still  remained,  although  the  project  had  been  aban- 
doned several  months  before,  and  there  was  no  proof  that  the 
defendant,  a  provisional  committeeman,  had  been  at  the  office 
afterwards,  the  Court  of  Common  Pleas  was  divided  in  opinion, 
whether  there  was  any  evidence  for  the  jnry  of  the  bill  having 
been  left  for  the  defendant  at  his  office  of  business,  within  the 
words  of  the  Statute ;  Coltman  and  Matile,  Js.,  holding  that 
there  was  evidence,  and  Wilde,  C.  J.,  and  WUliamSy  J.,  being 
of  a  different  opinion  (c). 

Some  difference  of  opinion  seems  to  exist  among  the  Judges, 
whether  proof  of  a  delivery  of  a  bill  to  an  attorney  of  a  railway 
•company  would  be  any  evidence  of  a  delivery  to  a  member  of 
the  provisional  committee  of  the  company,  coupled  with  some 
evidence  tending  to  the  inference  that  the  attorney  delivered 
it  to  the  committeeman,  but  that  attorney  not  being  his  pri- 
vate attorney  {d)*, 

In  an  action  by  an  attorney  against  a  provisional  commit- 

(a)  Jones  d.  Orifflthi,   v.  Marsh,      (N.  S.),  C.  P.  2. 
4  T.  B.  464.  (d)  See  the  judgment  in  PMpps  v. 

(h)  Sdfoardty,2Awlet9,eC.B,Be]^.  Danhney,  in  Error,  20  L.  J.  (N.  S.), 
3295  17  L.  J.  (N.  S.),  C.  P.  293.  Q.  R  276;  2  L,  M.  &  P.  180. 

(e)  Bhmdy  v.  De  Burgh,  18  L.  J. 

M  H  2 
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teeman  of  a  railway  company,  for  his  bill  of  costs  for  sendees 
done  relating  to  the  company,  it  appeared  that  the  plaintiff 
had  sent  his  bill  to  the  attorney  of  the  company  at  his  house; 
that  it  was  afterwards  laid  before  a  meeting  of  the  provisioinsl 
committee  at  which  the  defendant  was  jM'escnt ;  and  that  it 
was  subsequently  laid  before  another  meeting  by  the  secretary 
of  the  company ;  and  it  was  held  that  this  was  a  suflSdent  de- 
livery under  this. section  (a).  So,  also,  where  it  was  proved 
that,  after  the  bill  of  costs  had  been  sent  by  the  plaintiff  to 
the  solicitor  of  the  company,  a  meeting  took  place,  at  which 
the  defendant  was  present,  and  at  which  a  copy  of  the  bill, 
signed  by  the  plaintiff,  was  produced  and  put  into  the  hands 
of  the  defendant,  who  looked  over  it  and  said  he  had  seen  it 
before  and  he  did  not  intend  to  dispute  the  items,  and  after 
some  discussion  the  copy  of  the  bill  was  taken  away  by 
a  third  person  on  behalf  of  the  jdaintiff ;  it  was  held  that 
there  was  evidence  to  go  to  the  jury  of  a  delivery  to  the  de- 
fendant [b). 

If  the  plaintiff  merely  shows  the  bill  and  then  takes  it 
away  again,  that  is  not  a  sufficient  delivery,  unless  it  ia  taken 
back  at  the  requ^t  of  the  person  charged  (c). 

The  bill  should  on  its  face  charge  the  client  with  the  pay- 
ment. 

The  defendant  being  a  member  of  the  provisional  com- 
mittee of  the  Northampton,  Lincoln,  and  Hull  Railway  Com- 
pany, the  plaintiff,  who  had  been  employed  by  the  company, 
delivered  his  bill  of  chaises,  headed  "  Northampton,  Lincoln, 
and  Hull  Railway,  to  R.  H.  Daubney,  debtor,''  and  it  was 
held  that  it  sufficiently  imported  that  the  plaintiff  meant  to 
charge  all  the  persons  responsible  for  the  work  done  for  the 
the  railway  (d). 

Formerly  it  was  necessary  that  the  bill  should  distinctiy 
state,  or  that  it  should  at  leaat  appear,  in  what  particular  Court 
the  business  was  done.    Two  reasons  were  assigned  for  re- 

(a)  Hgginffton   y.   O^mbm-l^e,  I  L.  J.  (N.  S.),  Q.  B.  273. 
Excb.  Rep.  271;  16  L.  J.  (N.   S.),  (r)  P*r  Cwriam,FkippsY.Dambnmf, 

Exch.  283.  in  Error,  20  L.  J.  (N.  S.^  Q-  B.  273. 

(&)  Phippt  V  Dambney,  in  Error,  20  (</)  Ibid. 
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quiring  the  name  of  the  Court  to  appear  expressly  or  impliedly: 
first,  to  enable  the  client  to  ascertain  to  what  Court  or  Judge 
he  was  to  apply  for  taxation  of  the  bill ;  and  secondly^  that  as 
the  fees  differed  in  each  Courts  unless  the  name  of  the  Court 
appeared^  the  client  could  not  tell  whether  the  fees  charged 
were  proper^  or  whether  there  was  a  probability  of  one  sixth 
being  taxed  off^  so  as  to  throw  the  costs  of  taxation  on  the 
plaintiff  (a) . 

These  reasons  are  no  longer  of  force  where  the  bill  is  wholly 
for  business  in  the  Common  Law  Courts^  as  the  Masters  in 
one  Court  may  tax  bills  in  the  others,  and  the  fees  of  all  the 
Courts  are  now  assimilated;  and  accordingly,  although  the 
Courts  for  some  time  maintained  the  former  strict  rule^  it  is 
now  established  that  the  former  decisions  are  no  longer  appli- 
cable, and  that  the  name  of  the  Court  is  immaterial  {b). 

An  attorney^  after  deUyering  a  bill,  continued  to  act  for  his 
client,  and  subsequently  deliyered  two  other  bills  comprising 
some  of  the  items  and  extending  over  a  portion  of  the  time  in- 
cluded in  the  first.  It  was  held  that  these  bills  together  con- 
stituted in  £Eict  but  one  bill,  so  as  to  allow  of  their  being  taxed 
within  twelve  months  from  the  delivery  of  the  last  (c) . 

If  a  client  chooses  to  make  use  of  an  unsigned  bill  the  attor- 
ney cannot  object  to  its  taxation  on  that  ground  {d).  So,  also, 
an  attorney,  who  in  the  first  instance  delivered  an  unsigned 
biU  and  afterwards  a  signed  one,  cannot  object  to  the  taxation 
on  the  ground  that  the  period  for  taxation  has  expired,  twelve 
months  having  elapsed  after  the  delivery  of  the  first  bill  {e). 

The  fact  that  the  attorney  was  uncertificated  at  the  date  of 
some  of  the  items  of  a  bill  referred  to  taxation,  may  be  taken 
notice  of  by  the  Master,  who  may  disallow  that  part  of  it  (/) ; 
but  the  Master  cannot  inquire  into  the  question  of  negli- 

(a)    See,  per  Parke,  B.,  Ivimey  v.  (N.  8.),  C.  P.  220. 
Marke,  17  L.  J.  (N.  S.),  Exch.  107.  (o)  In  re  Peach,  2  D.  &  L.  83. 

(h)    Cooke  y.  GiUard,  22  L.  J.  (N.  (d)  In  re  Pender,  2  PhmipB,  69. 

S.X  Q.  B.  90,  where  the  ibrmer  cues  («)  In  re  BUlinff,  5  D.  &  L.  126. 

are  reviewed;  and  Bee  observatkniB  of         (/)  In reAngeU, 6  D.  &  L.  144;  and 

JervU,  C.  J.,  in  Cozene  r,  Ghraham,  21  see.  In  re  The  Duke  of  Brunewiek,  4 

L.  J.  (K.  S.),  C.  P.  206;  and  Sargeni  Exch.  Rep.  492;  19  L.   J.  (N.  S.), 

▼.  Gannon,  7  C.  B.  Rep.  742 ;  18  L.  J.  Exeh.  112. 
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genoe  (a),  or  whetb^  the  businefla  was  agreed  to  be  done  for 
costs  out  of  pocket  {b) . 

If  a  client  chooses  to  have  an  attorney's  bill  taxed,  lesenring 
to  himself  a  right  to  dispute  liability  on  the  whole  or  part 
thereof,  either  in  respect  of  no  retainer  or  misoonduct,  he  is 
liable  for  the  costs  of  su<^  taxation  notwithstanding  such 
reservation,  and  whatever  may  be  the  event  of  the  question  so 
reserved  (c). 

Section  38  enacts,  "  That  where  any  peison,  not  the  party 
chargeable  with  any  such  bill  within  the  meaning  of  the  jnro- 
visions  hereinbefore  contained,  shall  be  liable  to  pay  or  shall 
have  paid  such  bill,  either  to  the  attorney  or  solicitor,  his  exe- 
cutor, administrator,  or  assignee,  or  to  the  parfy  chaiqgeable 
with  such  bill  as  aforesaid,  it  shall  be  lawful  for  such  peoson, 
his  executor,  administrator,  or  assignee,  to  make  such  appli- 
cation for  a  reference  for  the  taxation  and  settlement  of  such 
bill  as  the  party  chargeable  therewith  might  himaRlf  make, 
and  the  same  reference  and  order  shall  be  made  thereupon,  and 
the  same  course  pursued  in  all  respects,  as  if  such  iqiplication 
was  made  by  the  party  so  chai^eable  with  such  bill  as  aforesaid : 
provided  always,  that  in  case  such  application  is  made  where^ 
under  the  provisions  herein  contained,  a  reference  is  not  autho- 
rized to  be  made  except  Imder  special  circumstances,  it  shall 
be  lawful  for  the  Court  or  Judge  to  whom  such  application 
shall  be  made  to  take  into  consideration  any  additional  special 
circumstances  applicable  to  the  person  making  such  application, 
although  such  circumstance  might  not  be  applicable  to  the 
party  so  chargeable  with  the  said  bill  as  aforesaid  if  he  was  the 
party  making  the  application.'' 

Parties  contributing  as  ratepayers  to  a  fund  out  of  which  a 
bill  of  costs  is  to  be  paid,  are  not  parties  '^ liable  to  pay" 
such  bill  within  the  meaning  of  this  section,  and  therefore 


(«)  Maickei  r.  ParkM,  9  M.  &  W.  oeaniy  that  the  Jiidge's  orte  reftrnng 

767;  1  Dowl.  K  S.  924.  the biU  to  taxation  ihoold  impoBe  the 

(b)  JSvans  v.  Taylor,  2  DowL  849.  liabiHty  to  the  oorts  of  tuoiaaii  in  the 

(c)  iV  Srle,  J.,  In  re  Shaw,  20  L.  J.  event  of  one  sixth  not  heing  taken  off, 
(N.  S.),  Q.  B.  280 ;  2L.M.&P.214.  as  the  Statate  imposes  the  liahiUty  ah- 
That  case  also  decides  that  it  is  not  ne-  jolntely. 
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wbere  an  attorney  had  been  employed  by  the  surveyors  of  the 
highways  of  a  township  to  conduct  business  for  them,  it  was 
held  that  the  ratepayers  of  the  township  could  not  apply  for 
the  taxation  of  the  attorney's  biU  (a). 

Section  39  enacts,  "That  it  shall  be  lawful,  in  any  case  in 
which  a  trustee,  executor,  or  administrator  has  become  charge- 
able with  any  such  bill  as  aforesaid,  for  the  Lord  High 
Chancellor,  or  the  Master  of  the  Rolls,  if  in  his  discretion 
he  shall  think  fit,  upon  the  application  of  a  party  interested  in 
the  property  out  of  which  such  trustee,  executor,  or  adminis- 
trator may  have  paid  or  be  entitled  to  pay  such  bill,  to  refer 
the  same  and  such  attorney's  or  solicitor's,  or  executor's,  ad- 
ministrator s,  or  assignee's  demand  thereupon  to  be  taxed  and 
settled  by  the  proper  officer  of  the  High  Court  of  Chancery, 
with  such  directions  and  subject  to  such  conditions  as  such 
Judge  shall  think  fit,  and  to  make  such  order  as  such  Judge 
shall  think  fit,  for  the  payment  of  what  may  be  found 
due,  and  of  the  costs  of  such  reference,  to  or  by  such  attorney 
or  solicitor,  or  the  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  by  or  to  the  party  making  such  appli- 
cation, having  regard  to  the  provisions  herein  contained  relative 
to  applications  for  the  like  purpose  by  the  party  chargeable 
with  such  bill,  so  far  as  the  same  shall  be  applicable  to  such 
cases,  and  in  exercising  such  discretion  as  aforesaid  the  said 
Judge  may  take  into  consideration  the  extent  and  nature  of 
the  interest  of  the  party  making  the  application :  provided 
always,  that  where  any  money  shall  be  so  directed  to  be  paid 
by  such  attorney  or  solicitor,  or  the  executor,  administrator, 
or  assignee  of  such  attorney  or  solicitor,  it  shall  be  lawful  for 
such  Judge,  if  he  shall  think  fit,  to  order  the  same,  or  any  part 
thereof,  to  be  paid  to  such  trustee,  executor,  or  administrator 
so  chargeable  with  such  bill,  instead  of  being  paid  to  the  party 
making  such  application;  and  when  the  party  making  such 
application  shall  pay  any  money  to  such  attorney  or  solicitor,  or 
executor,  administrator,  or  assignee  of  such  attorney  or  solicitor, 
in  respect  of  such  bill,  he  shall  have  the  same  right  to  be  paid 
by  such  trustee,  executor,  or  administrator  so  chargeable  with 

(a)  I»  re  Barter,  16  L.  J.  (N.  S.),  Exch.  9. 
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such  bill  as  sach  attorney  or  solicitor,  or  executor,  adminis- 
trator, or  assignee  of  sudi  attorney  or  solicitor  had.'' 

Section  40  enacts^  ''That  for  the  purpose  c^  any  such  refer- 
ence upon  the  application  of  the  person  not  being  the  party 
chargeable  within  the  meaning  of  the  provision  of  this  Act 
as  aforesaid,  or  of  a  party  interested  as  aforesaid,  it  ahsU 
be  lawful  for  sudi  Court  or  Judge  to  order  any  such  st- 
tomq^  or  solicitor,  or  the  executor,  administrator,  or  assignee 
of  such  attorney  or  solicitor,  to  deliver  to  the  party  making 
such  application  a  copy  of  such  bill,  upon  paynoent  of 
the  costs  of  such  copy :  provided  always,  that  no  bill  whidb 
shall  have  been  previously  taxed  and  settled  shall  be  again 
referred,  unless,  under  special  circumstances,  the  Court  or 
Judge  to  whom  such  application  is  made  shall  think  fit  to 
direct  a  re-taxation  thereof/' 

Section  41  enacts,  "  That  the  payment  of  any  such  bill  as 
aforesaid  shall  in  no  case  preclude  the  Court  or  Judge  to 
whom  application  shall  be  made  firom  referring  such  bill  for 
taxation,  if  the  special  circumstances  of  the  case  shall  in  the 
opinion  of  such  Court  or  Judge  appear  to  require  the  same, 
upon  such  terms  and  conditions,  and  subject  to  such  directions 
as  to  such  Court  or  Judge  shall  seem  right,  provided  the  ap- 
plication for  such  reference  be  made  within  twelve  calendar 
months  after  payment/' 

The  mere  delivery  of  a  bill  of  exchange  or  promissory  note 
is  not  a  payment  within  the  41st  section,  where,  if  the  bill  of 
exchange  or  promissory  note  were  dishonoured  at  maturity^ 
the  client  would  remain  liable  on  the  attorney's  bill  (a). 

Where,  theref6re,  a  client  gives  his  attorney  a  bill  of  ex- 
change or  promissory  note  for  the  amount  of  his  bill,  which  is 
ultimately  paid,  the  twelve  months  limited  by  the  41st  section, 
for  taxation  of  the  bill  after  payment,  date  from  the  time  when 
the  biU  or  note  was  paid,  not  when  it  was  originally  given; 
unless  there  be  circumstances  to  show  that  it  was  treated 
by  the  parties  as  actual  payment  at  the  time  it  was  given  (b). 

Section  42  enacts,  "  That  in  all  cases  in  which  such  bill  shall 
have  been  referred  to  be  taxed  and  settled,  the  officer  to  whom 

(a)  In  r»  Peach,  2  D.  &  L.  33.  Sayer  ▼.  Waggtaff,  5  Bear.  415. 

(4)  In  re  Harriet,  13  M.  &  W.  8; 


^ 
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such  reference  is  made  shall  be  at  liberty  to  request  the  proper 
officer  of  any  other  Court  having  such  an  officer^  to  assist  him 
in  taxing  and  settling  any  part  of  such  bill,  and  such  officer  so 
requested  shall  thereupon  proceed  to  tax  and  settle  the  same, 
and  shall  have  the  same  powers,  and  may  receive  the  same 
fees  in  respect  thereof,  as  upon  a  reference  to  him  by  the 
Court  of  which  he  is  such  officer,  and  shall  return  the  same, 
with  his  opinion  thereon,  to  the  officer  who  shall  have  so  re- 
quested )iim  to  tax  and  settle  the  same,  and  the  officer  to 
whom  such  reference  is  made  shall  not  be  paid  any  fee  for 
that  portion  of  the  bill  which  shall  have  been  so  settled  by  the 
officer  of  such  other  Court  at  his  request/' 

Section  43  enacts,  ^'  That  all  applications  made  under  this 
Act  to  refer  any  such  bill  as  aforesaid  to  be  taxed  and  settled, 
and  for  the  delivering  up  of  deeds,  documents,  and  papers 
shall  be  made  in  the  matter  of  such  attorney  or  solicitor,  and 
that  upon  the  taxation  and  settlement  of  any  such  bill  the 
certificate  of  the  officer  by  whom  such  bill  shall  be  taxed  shall 
(unless  set  aside  or  altered  by  order,  decree,  or  rule  of  court) 
be  final  and  conclusive  as  to  the  amount  thereof,  and  the 
payment  of  the  amount  certified  to  be  due  and  directed  to  be 
paid  may  be  enforced  according  to  the  course  of  the  Court  in 
which  such  reference  shall  be  made;  and  in  case  such  reference 
shall  be  made  in  any  Court  of  Common  Law,  it  shall  be  lawful 
for  such  Court,  or  any  Judge  thereof,  to  order  judgment  to  be 
entered  up  for  such  amount  with  costs,  unless  the  retainer 
shall  be  disputed,  or  to  make  such  other  order  thereon  as  such 
Court  or  Judge  shall  deem  proper/' 

Where  an  attorney  has  obtained  an  order  under  the  37th 
section  for  the  taxation  of  his  bill,  and  which  order  has  been 
made  a  rule  of  Court,  and  the  costs  are  taxed  and  the  amount 
certified  by  the  Master,  the  attorney  cannot,  under  the  43rd 
section,  enforce  the  payment  by  attachment,  there  being  no 
order  to  pay,  disobeyed  by  the  party.  The  proper  course  is 
to  move  for  an  order  upon  the  party  to  pay  the  amount  of 
the  allocatur  or  certificate,  and  then  to  proceed  by  attach- 
ment, if  that  order  be  disobeyed  (a),  or  by  issuing  execution 

(a)  /•  rt  Woodhouse,  2  C.  B.  Rep.  290. 
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upon  the  order  under  the  Stat.  1  &  2  Ykt.  c.  110^  s.  18  (a). 
Power,  moreorer,  is  expressly  ^ven  by  the  48rd  section 
to  any  Court  of  Common  Law,  or  a  Judge  thofeo^  to  order 
judgment  to  be  entered  up  for  the  amount  certified  and 
directed  to  be  paid,  together  with  costs. 

In  pursuance  of  a  Judge's  order  an  attorney  delivered  his 
bill  of  costs,  and  upon  the  application  of  the  client  an  KxrAa 
was  made  referring  the  bill  to  the  Master  to  be  taxed,  withont 
prejudice  to  the  defendant  disputing  the  retainer,  and  restrain- 
ing the  attorney  from  commencing  or  prosecuting  any  action 
or  suit  touching  his  demand  pending  the  rrference.  Upon  tlie 
taxation  the  client  disputed  the  retainer;  but  the  Master  de- 
cided, both  parties  consenting  to  his  entertaining  the  question, 
that  the  retainer  was  made  out  to  his  satisfaction,  and  he  gave 
his  allocatur  for  the  amount  due,  including  the  costs  of  taxa^ 
tion.  The  order  referring  the  bill  for  taxation  having  been 
made  a  rule  of  Court,  a  rule  for  entaring  up  judgment  under 
the  43rd  section  was  made  absolute,  the  Court  deciding  that 
although  the  retainer  was  disputed,  the  question  had  been  con* 
clusively  settled  by  the  decision  of  the  Master,  and  the  Court 
having  power  therefore  to  order  judgment  to  be  entered  up, 
there  were  no  circumstances  shown  why  it  should,  in  the  exer- 
cise of  its  discretion,  decline  making  the  order  (6). 


CHAPTER  LXV. 


OF   ACTIONS   TO    RECOVEA   COSTS   AS   DAMAGES. 

Besides  the  action  by  an  attorney  or  solicitor  for  the  recovery 
of  his  bill  of  costs,  there  is  a  certain  class  of  cases  requiring 
notice  in  which  questions  of  considerable  difBcuUy  have  arisen 
as  to  the  right  to  recover,  as  damages,  costs  incurred  by  the 
plaintiffs  on  account,  or  by  reason,  of  some  liability  over,  for 
acts  done  by  the  defendants. 

(a)  See  anU,  p.  618.  Bep.  123;  5  D.  &  L.  793. 

(6)  In  re  LowUm  4*  Sou,  6  C.  B. 
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These  cases  arise  principally  under  one  or  other  of  the  fol- 
lowing circumstances : — 

1 .  Where  costs  have  been  paid  by  one  of  two  or  more  persons 
jointly  liable  to  an  attorney. 

2.  Where  a  surety  has  been  forced  to  pay  costs  on  account 
of  his  principal. 

3.  Where  the  plaintiff  or  defendant^  as  the  case  maybe,  has 
"been  indemnified  in  respect  of  costs  incurred  in  bringing  or 
defending  actions. 

4.  Where  costs  having  been  incurred,  it  is  sought  to  recover 
them  over  fix)m  a  third  person,  by  virtue  of  an  express  or  im- 
plied covenant  or  contract  of  indemnity. 

5.  Where  the  plaintiff  has  been  put  to  costs  and  charges  in 
consequence  of  some  wrongful  act  of  the  defendant. 

1.  There  are  some  cases  where  a  party  may  sue  another  for 
contribution  in  respect  of  costs. 

Thus,  if  there  be  several  defendants  in  an  action,  and  they 
agree  to  employ  an  attorney  to  manage  the  defence  on  their 
joint  responsibility,  and  one  of  them  pays  the  attorney's  bill 
of  costs,  he  may  sue  the  others  for  contribution,  even  although 
the  defendants  were  partners,  provided  it  can  be  shown  that 
the  contract  with  the  attorney  was  made  independently  of 
their  relation  as  partners  (a) ;  but  if  the  defendants  were 
partners,  and  the  contract  or  payment  was  made  in  that  cha- 
racter, contribution  could  not  be  claimed  in  an  action  at  law. 

So,  also,  if  several  contractors  (not  partners)  are  jointly 
sued,  and  judgment  is  recovered  against  them,  and  one  pays 
the  damages  and  costs,  he  may  recover  contribution  from  the 
others ;  and  where  the  plaintiff  and  defendant  were  two  of  a 
committee  appointed  at  a  vestry  meeting  for  the  purpose  of 
prosecuting  nuisances  on  the  waste  lands  and  highways  of  the 
parish,  which  committee  appointed  an  attorney,  who  prosecuted 
and  obtained  a  verdict,  and  afterwards  sued  the  plaintiff  for  his 
bill  of  costs,  which  action  was  referred  to  arbitration,  and  a 
sum  and  costs  of  the  action  awarded  against  the  plaintiff  (the 
defendant  in  that  action),  it  was  held  that  the  plaintiff  was  en- 

(a)  Sdger  t.  Enapp,  6  M.  &  G.  753. 
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titled  to  oontribation  from  his  co-committeeman  (a) .  The 
case  in  which  this  was  decided  is^  howeyer,  not  satisfiictoiy  as 
a  decisioA  that  the  plaintiff  was  entitled  to  contribution  in 
respect  of  the  costs.  , 

Differences  and  disputes  having  arisen  between  the  trastees 
and  managers  of  a  chapel  as  to  the  conduct  of  B.^  one  of  the 
trustees,  and  an  information  and  bill  having  been  filed  in  the 
Court  of  Chancery,  at  the  relation  of  all  the  trustees  (excqit 
B.)  against  B.  and  another  person,  praying  an  account  against 
B.  in  respect  of  such  part  of  the  trust  funds  as  had  come  into 
his  hands,  and  B.  having,  by  his  answer,  charged  the  relators 
with  breach  of  trust  in  their  management  of  the  trust  fund, 
an  order  was  made  by  the  Yice-Chancellor,  with  the  consent 
of  all  parties,  that  the  cause  and  all  matters  in  differraice 
should  be  referred  to  arbitration,  the  arbitrator  to  have  full 
authority  over  the  costs  of  the  suit  and  reference.  The  ordor 
expressly  provided  that  the  death  of  any  of  the  parties  should 
not  operate  as  a  revocation  of  the  arbitrator's  authority,  but 
that  his  award  should  be  delivered  to  the  personal  representa- 
tives of  the  deceased  party  or  parties.  During  the  reference, 
one  of  the  relators,  being  a  party  thereto,  died ;  and  after- 
wards the  arbitrator  made  his  award,  and  thereby  directed 
that  the  costs  of  the  reference  should  be  borne  and  paid  by  the 
parties  by  whom  they  were  incurred.  The  plaintiff,  who  was 
one  of  the  relators,  paid  the  solicitor  who  had  been  retained 
for  them  in  the  conduct  of  the  reference  his  bill  of  costs,  and 
brought  an  action  for  money  paid  against  the  executors  of  the 
deceased  relator  for  his  proportion  of  the  costs  incurred  aftar 
his  death,  including  the  costs  of  the  award.  It  was  held,  that 
the  executors  were  liable  in  such  action  for  their  testator's 
proportion  of  the  costs  of  the  reference  incurred  after  his 
death,  and  also  of  the  costs  of  the  award  (b).  The  Court  of 
Exchequer,  in  delivering  judgment  in  this  case,  observed,  that 
"  it  cannot  perhaps  be  stated  as  a  universal  proposition,  that 
in  all  cases  where  two  or  more  jointly  employ  a  third  person 
there  is  on  implied  undertaking  in  all  to  contribute  rateably, 

(a)  Solmei  v,  Wittiamion,  6  M.  &  (h)  Ftiar  v.  Sembrow,  S  U.&W. 

SeL  158.  873. 
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inter  9^^  so  as  to  bind  the  executors  of  a  deceased  co-con« 
tractor.  Every  such  case  must  stand  on  its  own  ground. 
Here  the  joint  employment  of  the  solicitor  was  for  the  equal 
and  several  benefit  of  all ;  those  wilio  might  die  were  interested 
in  the  reference  as  well  as  those  who  survived/'  And  f urther^ 
that  this  case  appeared  to  the  Court  '^  to  stand  on  the  same 
footing  as  that  of  several  persons  jointly  contracting  for  a 
chattel  to  be  made  or  procured  for  the  common  benefit  of  all 
—the  building  of  a  ship,  for  instance,  or  the  furnishing  of  a 
house,  and  as  to  which  the  executors  of  any  party  dying  before 
the  work  is  completed  are,  by  agreement,  to  stand  in  the  place 
of  the  party  dying.  In  such  a  case,  though  the  legal  remedy 
of  the  party  employed  would  be  solely  against  the  survivors, 
yet  the  law  woidd  certainly  imply  a  contract  on  the  part  of 
the  deceased  contractor  that  his  executors  should  pay  their 
proportion  of  the  price  of  the  article  to  be  furnished.^' 

2.  In  an  action  by  a  surety  against  his  principal,  he  may 
under  the  implied  promise  of  indemnity  recover,  it  seems, 
any  costs  necessarily  or  reasonably  incurred  by  him  in  paying 
the  creditor ;  but  one  surety  cannot  recover  firom  a  co-surety 
any  part  of  the  costs  incurred  by  the  form^  in  attempting  to 
defend,  or  in  settling  legal  proceedings  by  the  creditor  against 
him  to  recover  the  debt,  unless  the  co-surety  has  expressly 
authorized  the  incurring  of  such  costs  (a);  because  the  implied 
promise  by  one  surety  to  another  to  repay  a  rateable  propor- 
tion of  the  debt,  if  one  be  called  upon  to  pay,  and  does  pay 
the  whole,  does  not  extend  to  the  costs. 

But  where  the  plaintiff  and  defendant  had  executed  as 
sureties  a  warrant  of  attorney,  given  as  a  collateral  security 
for  a  sum  of  money  advanced  on  mortgage  to  the  principals, 
and  on  default  being  made  by  the  principals,  judgment  was 
entered  up  on  the  warrant  of  attorney,  and  execution  issued 
against  the  plaintiff,  it  was  held  that  he  was  entitled  to  recover 
from  the  defendant  as  his  co-surety,  in  an  action  for  money 
paid,  a  moiety  of  the  costs  of  such  execution  {b).  This  case 
however  does  not,  on  examination,  prove  an  exception  to  the 

(a)  KmgJU^,E:ughe9,'iLfi,ll.%4ai  (i)  Keffip  v.  Unden,  12  M.  &  W. 

8C.&P.467,&C.  421. 
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general  role.  A  warrant  of  attorney  expressly  authorizes  judg- 
ment to  be  signed  and  execution  issued,  and  tlie  original  lia- 
bility of  either  party  was  not  increased  by  the  plaintilF.  If 
the  plaintiff  had  attempted  io  set  aside  the  warrant  of  attor- 
ney and  the  execution,  or  either,  and  had  failed,  and  had 
brought  his  action  to  recover  a  moiety  of  the  costs  so  in- 
curred, then  the  general  principle  would  hare  applied  to  pre- 
vent his  recovering  them,  as  no  part  of  such  costs  would  be 
money  paid  to  the  use  of  the  defendant  at  his  request,  or  on 
any  other  imjdied  contract. 

3.  A  person  indemnified  in  respect  of  a  debt  cannot  charge 
the  person  indemnifying  with  the  costs  of  defending  an  action 
for,  or  resisting  payment  of  that  debt,  if  clearly  due,  unless 
expressly  authorised  by  him  to  defend;  for  no  man  has  a 
right,  merely  because  he  has  an  indemnity,  to  defend  an 
action,  and  to  put  the  person  guaranteeing  to  useless  ex- 
pense (a) .  He  would,  however,  be  entitled,  it  appears,  to  the 
costs  of  the  writ,  because  that  is  the  first  legal  step  taken  by 
the  third  party  to  compel  payment  (6). 

A  defendant  executed  a  bond,  whereby  he  became  liable, 
as  a  surety,  to  pay  to  the  plaintiff  such  costs  as  the  pli^iT^tiff 
should  in  due  course  of  law  be  liable  to  pay  in  case  a  verdUct 
should  pass  for  certain  defendants  in  an  action  of  sdrefaciai, 
wherein  the  now  plaintiff  sued  as  a  nominal  party.  Tlie  action 
on  the  scire  facias  was  tried  at  the  Spring  Assizes  in  1848, 
and  a  verdict  was  found  for  the  then  defendants ;  after  which, 
in  Easter  Term,  a  rule  nisi  for  a  new  trial  was  obtained.  In 
the  November  following  the  defendant  in  the  present  action 
became  a  bankrupt.  In  Hilary  Term,  1849,  the  rule  for  a  new 
trial  was  dischai^ed.  In  May  the  defendant  obtained  his 
certificate ;  and  in  August  the  costs  in  the  action  on  the  scire 
facias  were  taxed,  and  final  judgment  signed  against  the  now 
plaintiff.  It  was  held  that  the  plaintiff's  claim  was  not  barred 
by  the  defendant's  certificate,  the  debt  not  being  a  contingent 
debt  within  the  Bankrupt  Act  (c), 

(a)  OilleUv,Rippon,'ilL,kU.406;  (b)  OiUeH y,  Rippon,  tmpra. 

and  iee  Lord  Denman'9  judgment  in  (c)  Sankim  r.  Bennett,  21  L.  J. 

Short  ▼.  KaUoway,  11  A.  A,  E.  31.  (N.  S.),  Ezch.  826.    Thig  caw  was  de* 
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.  4.  If  the  buyer  of  a  horse  with  a  warranty^  relying  thereon, 
re  sells  him  with  a  similar  warranty,  and  being  sued  thereon 
by  his  vendee,  offers  the  defence  to  his  vendor,  who  gives  no 
directions  as  to  the  action,  an^  the  plaintiff  defends  that 
action  and  fails,  the  latter  is  entitled  to  recover  the  costs  of 
that  action  from  his  vendor  as  part  of  the  damage  occasioned 
by  the  breach  of  warranty  (a). 

The  effect  of  the  notice  or  offer  to  give  up  the  conduct  of 
the  defence, « as  in  the  above  case,  does  not  affect  the  right  of 
action,  but  appears  to  preclude  the  party  originally  liable  from 
saying  that  the  defence  was  unreasonable  or  improvident  (6). 
The  true  ground,  however,  of  the  decision  in  Lewis  v.  Peake, 
was  that  the  plaintiff  was  not  aware  at  the  time  he  re-sold  the 
horse  that  the  warranty  was  not  comphed  with  (c);  and  there- 
fore where  the  plaintiff  had  purchased  a  horse  of  the  defendant 
with  a  warranty  of  soundness,  and  he  sold  it  with  a  like  war- 
ranty to  J.  S.,  and  the  horse  turning  out  to  be  unsound,  J.  S. 
brought  an  action  against  him,  which  he  defended  and  failed, 
the  jury  having  found  that  the  plaintiff  might,  by  a  reasonable 
examination  of  the  horse,  have  discovered  that  it  was  unsound 
at*  &e  time  he  sold  it  to  J.  S. ;  it  was  held  that  he  was  not 
entitled  to  recover  as  special  damages  the  costs  incurred  by 
him  in  defending  the  former  action  {d). 

The  accommodation  acceptor  of  a  bill,  who  pays  the  amount 
of  it  to  a  bona  fide  holder  after  action  brought  by  him, 
cannot  recover  the  costs  of  such  action  against  the  parties 
liable  to  him  for  the  sum  paid  on  the  bill,  because,  as  he  had 
no  defen^ce  against  the  bond  fide  holder,  he  ought  to  have  paid 
the  amount  when  demaded,  and  then  the  costs  would  not  have 
been  incurred  (e). 

Where  the  plaintiff  declared  in  covenant,  reciting  that  P. 

dded  with   referenoe  to  the  former  («)  See,  per Park€,B., in  Walker  y, 

Bnkkmpt  Aot^  6  Geo.  IV.  c  16,  i.  66;  MaiUm,  10  H.  &  W.  266. 

hot  that  aedaon  is  re-enacted  by  the  12  ((f)  Wri^htep  v.  Chatttberlain,  7  Soott, 

&  13  Tict.  c  106,  B.  77.  598. 

(a)  Zeuns  ▼.  Peake,  7  Taunt  158.  («)  Boaeh  v.  Thompton,  M.  &,  M. 

(b)  8eeI>uJfleldy,SooH,ST.l^S7^',  487;  and  see  Garrard  v.  CoUrM,  10 
SmUk  V.  Compion,  8  B.  &  Adol.  407.  Q.  B.  Bep.  679. 
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had  leased  a  house  to  the  defendant^  and  the  defendant  had  by^ 
the  lease  covenanted  to  repair;  that  the  defendant  had  assigned 
to  the  plaintiff,  with  a  covenant  that  the  defendant  had  re- 
paired according  to  the  terms  of  the  lease^  and  assigning  as  a 
breach  the  non-repair,  whereby  the  lease  had  been  vDidaUe^ 
and  the  plaintiff  been  obliged  to  pay  one  C,  to  whom  he  had 
assigned  the  lease,  120/.  to  settle  an  action  brought  by  C. 
against  the  plaintiff,  who  had  covenanted  (relying  on  the  de- 
fendant's covenant)  that  the  covenants  were  unbroken^  and 
the  lease  in  full  force,  and  had  expended  the  additional  sum  of 
119/.  as  the  costs  of  defence  of  that  action;  it  was  held,  that 
whatever  might  be  the  liability  of  the  defendant  to  the  plain- 
tiff, in  respect  of  the  120/.  or  any  part  it,  consequent  upon  the 
defendant's  breach  of  covenant,  the  defendant  was  not  liable 
to  the  1 19/.,  the  costs  incurred  in  defending  the  action  by  C, 
as  they  were  not  the  necessary  consequence  of  the  defendant's 
breach  of  contract  (a). 

So,  also,  where  A.  leased  premises  to  B.  firom  the  25th  of 
March,  1823,  for  sixteen  years^  wanting  ten  days,  and  B.  cove- 
nanted with  A.  to  keep  the  premises  in  repair,  and  to  paint 
once  in  every  five  years  of  the  term,  and  to  leave  the  premises 
in  repair;  and  B.  underleased  the  premises  to  C.  firom  the  24th 
of  June,  1834,  for  four  years  and  three-quarters,  wanting 
eleven  days,  and  C.  covenanted  with  B.  to  keep  the  premises 
in  repair  (the  covenant  so  far  being  in  the  same  terms  as  in 
the  original  lease)  and  to  paint  once  during  the  term,  and  to 
leave  the  premises  in  repair;  and  A.  sued  B.  for  breaches  of 
this  covenant,  and  B.  let  judgment  go  by  default,  and  upon 
the  writ  of  inquiry  the  damages  were  assessed  at  64/.  109. 
being  the  amount  of  dilapidations  proved  by  a  surveyor,  whose 
estimate  had  been  laid  before  B.  previous  to  the  commence- 
ment of  the  action ;  and  B.  afterwards  suing  C.  for  the  amount 
of  the  dilapidations,  and  the  costs  of  the  action  brought  against 
him,  the  jury  found  the  amount  of  the  dilapidations  to  be 
57/.  10s. :  it  was  held,  that  B.  was  not  entitled  to  recover  the 
amount  of  costs  in  the  former  action  (b), 

(a)  Short  V.  KaUaway,  11  A.  &  £.  (h)  Penlejf  ▼.  WatU,  7  M.  &  W. 

Sa  601 ;  and  see  W^dker  ▼.  HaUon,  10 
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A  distinction  has  been  taken,  with  respect  to  the  point  now 
under  consideration  between  a  covenant  to  do  a  certain  act^ 
as  to  repair,  and  a  covenant  of  indemnity ;  but  there  seems  to 
l>e  no  such  distinction  in  principle,  for  neither  description  of 
covenant  entitles  the  party,  suing  for  a  breach  of  it,  to  recover 
costs,  other  than  those  necessarily  incurred  by  reason  of  such 
breach  (c). 

A.  and  B.,  being  the  owners  of  an  unexpired  term  of  seventy- 
two  years  in  certain  premises,  let  them  for  twenty-one  years 
to  C,  with  the  usual  covenants  for  repairs,  payment  of  rent, 
&c.,  and  afterwards  assigned  the  reversion  to  D. ;  C.  had 
previously  assigned  the  remainder  of  the  term  of  twenty-one 
years  to  the  plaintiff,  with  a  similar  covenant  of  indemnity, 
who  assigned  it  to  the  defendant,  with  a  like  covenant.  D. 
brought  an  action^  in  respect  of  rent  due  and  want  of  repair, 
against  C,  who  suffered  judgment  by  default,  and  afterwards 
brought  an  action  against  the  plaintiff  for  the  amount  paid 
by  him,  and  his  costs.  The  plaintiff  defended  the  action  un- 
successfdlly,  and  became  liable  to  pay  C.  the  amount  of  the 
judgment  by  default,  together  with  C/s  costs  of  that  judg- 
ment, and  also  the  costs  of  the  action.  It  was  held  that  the 
plaintiff  was  entitled  to  recover  the  amount  of  the  rent,  the 
repairs,  and  C.'s  costs  of  the  judgment  by  default,  (C.  having 
taken  a  proper  course  in  suffering  judgment  to  go  by  default,) 
bnt  not  his  own  costs  of  defending  the  action  brought  against 
him  by  C.  [d).  It  was  also  held,  that  the  plaintiff  was  entitled 
to  recover,  although  he  had  not  paid  C.  at  the  commencement 
of  the  action. 


M.  k  W.  249;  and  the  remarka  in 
these  cases  on  Necde  v.  WylUe,  8  B.  & 
C.  633,  wluch  may  now  he  conaidered 
as  overruled,  see  judgment  ofPoBoekf 
C.  B.,  in  SmUh  r.  Howell,  20  L.  J. 
(N.  S.),  Exch.  377. 

(c)  See,  per  Lord  Ahinger,  C.  B., 
Walker  v.  Hatton,  supra,  recognized 
in  Smith  y.  Howell,  20  L.  J.  (N.  S.), 
Exch.  877,  where  Pollock,  C.  B.,  says : 
"In  former  times  very  wild  notions 


prevailed  respecting  the  contract  of  in- 
demnity; bnt  those  notions  are  now 
exploded,  and  it  is  held,  that  on  a 
covenant  of  indemnity  a  party  may 
recover  all  those  charges  which  neces- 
sarily and  reasonably  arise  oat  of  the 
drcnmstanoes  under  which  the  party 
became  responsible." 

(d)  Smith  V.  Powell,  20  L.  J.  (N. 
S.),  Exch.  377. 

N  N 
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Where  the  plaintiff  ocmtraotod  for  the  pnurchAae  of  an  estate 
from  the  defendant^  and  afterwards^  objecting  to  the  abstract  of 
title  delivered,  filed  a  bill  for  specific  performance  against  the 
defendant,  and  the  defendant  by  his  answer  ocmtended  that 
the  title  was  good,  and  the  Master  to  whom  it  was  referred 
reported  that  the  defendant  could  not  make  a  good  title  ac- 
cording to  the  terms  of  the  contract,  and  the  plaintiff's  bill 
was  thereupon  dismissed  without  costs  to  either  party ;  it  was 
held  that  the  plaintiff  could  not  recover  agidnst  the  defendant 
in  an  action  at  law,  for  a  breach  of  the  contract  of  sale^  his 
costs  of  the  Chanoary  suit  (a). 

The  judgment  of  the  Court  in  this  case  did  not  proceed  on 
the  ground  that  the  costs  were  not  a  necessary  consequence  of 
the  defendant's  non-performance  of  the  contract,  but  on  the 
rule  that  the  right  to  costs  must  always  be  considered  as 
finally  settled  in  the  Court  where  the  question  is  adjudicated 
on,  to  which  it  is  accessory ;  and  that  as  costs  were  expressly 
withheld  by  an  adjudication  in  the  particular  case,  none  would 
be  recoverable  by  suit  in  any  other  Court. 

The  plaintiff,  a  solicitor  and  promoter  of  a  company  for 
making  improvements  in  Hayling  Island,  on  the  27th  Sep- 
tember, 184(8,  agreed  under  seal  with  the  defendant,  that  the 
latter  should  demise  to  the  plaintiff  a  ferry,  land,  and  pre^ 
mises,  and  that  the  defendant  should  within  fourteen  days 
furnish  an  abstract  of  tide,  and  deduce  a  gcKxl  title ;  and  the 
plaintiff  agreed  to  pay  the  defendant,  on  or  before  the  29th 
November,  3150/.  After  this  agreement  the  company  was 
provisionally  registered  by  the  plaintiff.  On  the  10th  of  N(>> 
vember  the  defendant  sent  to  the  plaintiff  an  abstract  of  his 
title,  which  disclosed  a  mortgage  of  the  premises  to  the  tms- 
tees  of  the  defendant's  marriage  settlement,  one  of  whom  was 
imbecile.  There  were  also  two  joilgments  against  the  defend- 
ant. In  consequence  of  these  objections  to  the  title,  the 
association  was  dissolved,  and  the  3150/.  was  not  paid  to  the 
defendant ;  and  an  action  for  breach  of  covenant  having  )>een 
brought  against  him  by  the  plaintiff,  it  was  held,  that  the  latter 

(a)  Maiden  v.  JF^aon,  17  L.  J  ,  Q.  B.  85. 
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was  entitled  to  reoover  as  special  damage^  the  costs  of  preparing 
and  entering  into  the  agreement^  of  investigating  the  title^  of 
endeavouiing  to  procure  a  good  title^  and  also  of  the  grant  of 
the  lease ;  but  that  he  was  not  entitled  to  recover  as  damages 
the  expenses  of  raising  the  3150/.  and  loss  of  interest;  nor 
the  expoise  of  preparing  the  deed  of  settlement  of  the  com- 
pany ;  nor  the  money  expended  in  forming  the  company  and 
in  registering  it  provisionally ;  nor  the  loss  of  profits  from  the 
granting  of  the  lease  and  the  establishment  of  the  association ; 
nor  the  profits  he  would  have  derived  as  an  attorney  in  carry- 
ing out  the  objects  of  the  association ;  nor  the  other  advan- 
tages he  would  have  derived  jfrom  his  time^  trouble,  &c.,  be- 
stowed in  the  formation  of  the  company  (a). 

5.  There  are  some  cases,  also,  in  which  the  plaintiff  in  an 
action  of  tort  may  recover,  as  part  of  the  damages,  the  costs  of 
legal  proceedings  consequent  upon  the  defendant's  wrongful  act, 
because  the  defendant  is  responsible  for  the  necessary  conse- 
quences of  that  act,  and  the  necessary  consequences  have  been 
said  to  be  what  a  reasonable  man  would  do  under  similar  cir- 
cumstances, where  he  had  no  other  judgment  but  his  own  to 
resort  to;  and  it  may  be  one  of  them  that  he  should  incur 
costs  (6).  Each  case  of  this  kind  must  therefore  stand  on  its 
own  merits,  and  the  question  is  often  one  of  fact  for  the  jury 
rather  than  of  law. 

In  an  action  for  running  down  a  ship,  it  appeared  that  the 
plaintiff  had  been  obliged,  in  consequence  of  the  injury,  to 
employ  a  steam  tug,  the  owners  of  which  demanded  150/.  for 
salvage,  and  commenced  a  suit  in  the  Court  of  Admiralty 
against  the  plaintiff,  who  paid  20/.  into  Court ;  but  the  Court 
ultimately  decreed  45/.  to  the  salvors ;  and  it  was  held,  upon 
these  facts,  that  the  plaintiff  was  not  entitled  to  recover  the 
amount  of  the  costs  incurred  by  him  in  that  suit  (c).  The 
point  in  this  case  was  not  left  to  the  jury,  but  the  Court 
thought  that  if  the  plaintiff  had  requested  it  to  be  so  left, 
the  jury  would  probably  have  found  that  as  the  Court  of 

{a)  HansUp  v.  Padwick,  6   Exch.       BeU,  11  M.  &  W.  232. 
Uep.  616 ;  19  L.  J.  (N.  S.),  Exch.  372.  (c)  Tindall  v.  Bell,  supra, 

{b)  See,  p^r  Parke,  B.,  Tindall  v. 

n  n  2 
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Admirally^  which  had  the  means  of  forming  the  best  jiidg:* 
ment  upon  the  circumstauces,  thought  45/.  the  proper  sum  to 
be  paid  to  the  salvors^  the  tender  of  a  less  sum  was  not  the 
course  that  a  reasonable  man  ought  to  have  pursued. 

In  trespass  for  taking  the  plaintiff's  goods  in  executioii 
under  a  warrant  of  attorney  and  judgment,  which  were  after- 
wards set  aside  as  illegal,  it  was  decided  that  the  plaintiff 
could  not  recover  as  part  of  the  damage,  his  costs  incurred  in 
vacating  the  warrant  of  attorney  and  judgment;  the  Court, 
in  giving  judgment^  said  that  although  the  plaintiff  might  haye 
recovered  them  in  a  proper  form  of  proceeding,  he  could  not 
sue  the  defendant  for  a  trespass /ler  quod  he  was  put  to  expense 
in  removing  the  cause  of  the  trespass  (a).  In  tlie  argument  for 
the  defendant  it  was  suggested  that  the  Judge  who  set  aside 
the  warrant  of  attorney,  judgment,  and  execution,  might  hare 
set  them  aside  with  costs,  and  no  doubt  that  is  so ;  and  pro- 
bably the  Court  referred  to  this  power  of  the  Judge  and  the 
defendant's  right  to  seek  the  exercise  of  it,  when  saying  that 
the  plaintiff  might  have  recovered  the  costs  in  a  proper  form  of 
proceeding ;  but  as  the  question  arose  whether  the  costs  might 
have  been  recovered  if  the  action  had  been  for  maliciously 
doing  the  act,  the  words  of  the  judgment  leave  it  doubtful 
whether  the  Court  meant  by  a  proper  form  of  proceeding, 
the  application  to  the  Judge  to  set  aside  with  costs,  or  the 
action  for  proceeding  maliciously  or  both.  A  similar  question 
must  sometimes  arise  when  there  is  no  opportunity  of  obtain- 
ing the  costs  of  setting  aside  or  vacating  a  proceeding  which 
it  is  necessary  to  get  rid  of  before  bringing  an  action;  for 
instance,  an  illegal  conviction  on  which  a  party  is  or  has  been 
imprisoned :  in  such  a  case  the  conviction  must  be  quashed 
before  the  action  is  brought,  but  if  the  quashing  of  the  con- 
viction be  necessary  only  for  the  purpose  of  taking  it,  so  to 
speak,  out  of  the  way  of  the  right  of  action,  HoUoway  v. 
Tktmer  (b)  seems  to  be  an  authority  that  the  costs  of  quashing 
the  conviction  cannot  be  recovered  as  damages  in  an  action  of 
trespass,  but  if  the  quashing  of  the  conviction  were  necessary 

(a)  HoUoway  y.  Turner,  6  Q.  B.       143. 
Kep.  928;   14  L.  J.  (N.  S.),  Q.  B.  (b)  Supra, 
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in  order  to  obtain  the  plaintiflF^s  discharge  from  imprisonment^ 
it  is  apprehended  the  costs  of  quashing  are  legitimately  reco- 
verable as  special  damage  in  an  action  for  that  imprisonment. 

In  an  action  on  the  case  against  the  Sheriff^  for  taking  in- 
sufficient sureties  on  a  replevin  bond^  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  costs  of  unproductive 
actions  brought  by  him  against  the  sureties,  provided  the 
amount  was  within  the  bond  [a). 

In  all  these  cases,  where  the  plaintiff  is  entitled  to  re- 
cover costs  incurred  by  him,  he  is  entitled  to  recover  the 
amount  for  which  he  is  actually  liable,  and  therefore  he 
may  recover  a  sum  equivalent  to  costs  as  between  attorney 
and  client  (&),  and  he  may  recover  such  costs,  although  they 
have  not  been  actually  paid  by  him  at  the  time  of  the  com- 
mencement of  the  action,  provided  his  liability  over  is  ascer- 
tained by  judgment  recovered,  and  the  declaration  be  firamed 
accordingly  (c) ;  but  the  mere  liability  of  the  plaintiff  to  be 
called  on  by  action  to  pay,  does  not,  it  seems,  give  him  a  right 
of  action  [d). 

If  one  of  two  persons  indicted,  having  a  defence  common  to 
both,  retains  an  attorney  to  defend  them,  and  pays  him  the 
whole  costs  of  defence,  and  they  are  acquitted ;  such  person  in 
an  action  for  malicious  prosecution,  may  recover  the  eosts  so 
paid  as  part  of  the  damages,  if  the  jury  find  that  they  have 
been  fairly  incurred,  and  that  the  defence  of  one  was  not  readily 
separable  from  the  defence  of  the  other  {e) . 

Extra  costs,  that  is  to  say,  costs  ultra  the  costs  awarded  by 
the  Court,  are  said  not  to  be  recognised  by  law  as  the  subject 
of  damages  (/),  but  on  this  subject  the  practice  has  not  been 
uniform  {g) ;  and  it  perhaps  cannot  be  taken  as  fully  settled 

(a)  PHmer  ▼.  Briaeo,  11  Q.  B.  Kep.       (N.  S.),  Exch.  861. 

46;    see    Stanafeld  y.   HeUawell,  7  (d)  CoUingev,  Heyv>oody9  k,kYL 

Exch.  Bep.  873;   21   L.  J.   (N.  S.>  688;  8  L.  J.  (N.  S.),  Q.6.  98. 

Exch.  148.  («)  Rowlands  v.  Samusl,  11  Q.  B. 

(b)  See  Smith  v.  Campion,  3  B.  &  Bep.  39. 

Adol.  407.  If)  Cotterell  v.  Jonu,  11 C.  B.  Bep. 

(c)  Richardson  v.  Chosen,  10  Q.  B.  713;  21  L.  J.  (N.  S.),  C.  P.  2 ;  Sin- 
Rep.  756;  Smith  v.  Howell,  20  L.  J.  clair  v.  JSldred,  4  Taunt.  7. 
(N.S.),  Exch.  877;   JFarwick  y.  Rich-  {g)  See    Sandhack  v.    Thomas,   1 
iwdson,  10  M.  k  W.  28-1.;  11  L.  J.  Stark.  N.  P.  0.  30& 
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that  under  no  circomstanoea  can  extra  oostt  be  leooTered 

damages. 


NoTS. — ^At  to  tbe  right  of  a  cbumant  to  the  eosts  of  an  faKjiiiiy  nnder  t.  68  of 
the  linnda  CUiuet  Conflolidatioa  Aot,  8  &  9  Vict.  e.  18^  Me  the  SomA  Maafm-m 
BaiUoay  Company  v.  JZicAordfo^  in  Error,  21  L.  J.  (N.  S.)»  C.  P.  128.  Aa  tlw 
co6t«  of  such  an  inquiry  are  not  costs  <^  proceedings  in  the  soperior  Conrti^  it 
would  bo  out  of  place  in  this  work  to  do  more  than  refer  to  the 
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No.  I. 


REGUL^    GENERALES, 

HILARY  TERM,  1853. 


DIRECTIONS  TO  TAXING  MASTERS,  AND  SCALE 

OP  COSTS. 


DIBECTIONS  TO  THE  MASTERS  OF  THE  COUEl. 

{In  Ueu  ofDiredionB  now  infiree.) 

1.  Retween  the  Ist  day  of  September  and  the  24th  day  of  October  in 
each  year,  one  of  the  Masters  of  the  Courts  of  Queen's  Bench,  Common 
Fleas,  or  Exchequer  shall  have  authority  to  tax  Bills  of  Costs,  take 
references,  and  perform  other  necessary  and  imme^te  matters  arising 
in  or  appertaining  to  any  or  either  of  the  said  Courts  at  the  office  of  Lis 
own  Court ;  and  for  such  purpose  one  of  the  Masters  shall  attend  on 
certain  days  in  each  week,  as  may  be  found  necessary,  and  of  which 
due  notice  shall  be  affixed  in  the  Judge's  chambers  and  in  the  respect- 
ive offices  of  the  Masters  of  each  Court ;  and  such  Master  shall  be  con- 
sidered as  the  Vacation  Master. 

2.  In  order  to  diminish  as  much  as  possible  the  costs  arising  from  the 
copying  of  documents  to  accompany  the  briefs  of  counsel,  the  Masters 
are  to  allow  only  the  copying  of  such  documents,  or  such  parts  of  docu- 
ments, as  they  may  consider  necessary  for  the  instruction  of  counsel,  or 
for  use  at  the  trial. 

3.  No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except  on  trials 
before  the  Judge  of  the  Sheriff's  Court  of  London,  or  of  other  Courts 
of  Record  where  attorneys  are  not  allowed  to  practise,  and  then  one 
guinea  only. 
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4.  The  Matten  shall  hare  diaoretion  in  all  cases  to  allow  as  between 
party  and  party  the  fees  of  counsel  or  special  pleader  for  drawing 
pleadings  or  other  proceedings,  whether  special  or  otherwise,  and 
advising. 

6.  When  judgment  is  signed  on  a  cognorit,  or  on  a  Judge's  order 
authorising  the  plaintiff  to  sign  judgment,  no  declaration  to  ground 
judgment  shall  be  necessary  or  allowed  on  the  taxation  of  costs. 

6.  The  costs  of  attendance  by  counsel  or  special  pleader  before  a 
Judge  at  chambers  shall  in  no  case  be  allowed  as  between  party  and 
party,  unless  the  Judge  shall  certify  for  such  allowance. 

7.  In  all  actions  on  contract,  other  than  cases  wherein  by  reason  of 
the  nature  of  the  action  no  writ  of  trial  can  by  law  be  issued,  where  the 
sum  recovered  or  paid  into  Court,  and  accepted  by  the  plaintiff  in  satis- 
faction of  his  demand,  or  agreed  to  be  paid  on  the  settlement  of  the 
action,  shall  not  exceed  twenty  pounds  (without  costs),  the  plaintiff's 
oosts  as  against  the  defendant  shall  be  taxed  according  to  the  lower 
scale  of  allowances  in  the  Schedule  of  Costs  hereunto  annexed.  Fro- 
Tided,  that  in  case  of  trial  before  a  Judge  of  one  of  the  Superior  Courts, 
or  Judge  of  assise,  if  the  Judge  shall  certify  on  the  postea  lliat  the 
cause  was  proper  to  be  tried  before  him,  and  not  before  a  Sheriff  or 
Judge  of  an  inferior  Court,  the  costs  shall  be  taxed  on  the  higher  scale. 

8.  Where  in  like  actions  the  sum  endorsed  on  the  summons  shall  be 
more  than  twenty  pounds,  but  the  plaintiff  fails  to  recover  more  than 
that  sum,  and  the  Judge  does  not  certify  as  aforesaid,  the  plaintiff's 
costs  against  the  defendant,  whether  between  party  and  party  or  as 
between  attorney  and  client,  shall  be  taxed  as  upon  a  writ  of  trial  before 
a  Judge  of  a  Court  of  Eecord  where  attorneys  are  not  allowed  to  act  as 
advocates,  as  hereinafter  provided  for,  but  the  defendant's  costs,  if  any, 
are  to  be  taxed  upon  the  higher  scale ;  provided,  that  in  cases  triable 
before  the  Sheriff  or  Judge  of  an  inferior  Court,  where  the  Judge  shall 
refuse  to  make  an  order  for  such  trial,  the  Judge  may,  if  he  shall  think 
fit,  direct  at  the  time  of  such  refusal  on  what  scale  the  oosts  of  eadi 
party  shall  be  taxed,  and  in  default  of  such  direction  the  costs  of  both 
parties  shall  be  taxed  on  the  higher  scale. 

9.  At  the  head  of  every  bill  of  costs  taken  to  the  taxing  officer  to  be 
taxed,  it  shall  be  stated  whether  the  sum  recovered,  accepted,  or  agreed 
to  be  paid  exceeds  the  sum  of  twenty  pounds,  or  not,  in  the  following 
form: — 

Debt  above  twenty  pounds. 
Debt  twenty  pounds  or  under. 
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G-SITEBAL  AlLOWAKOB  FOB  FLAJKTirFS  AKD   DbFEITDANTS  ;  AND 

IV  Gasbs  ukdee  £20  as  wbll  between  Attobney  and 

ClilENT  AS  BBTWSBN  FaBTT  AND   PaBTT. 


AboTe  £20. 

Under  £.-0. 

WBIT8. 

£   s. 

(£. 

£    8.      d. 

Smnmons 

0  12 

6 

0  10     0 

Concarrent  snmnions 

• 

• 

0  10 

0 

0    7    6 

Senewed  summons 

0  10 

0 

0    7    6 

Capias 

. 

. 

0  12 

6 

— 

Alias 

0  10 

0 

— . 

fliiries 

• 

• 

0  10 

0 

— 

Capias  ad  satisfaciendam 

0  12 

0 

0  11    0 

Kenewed  ca.  sa. 

• 

. 

0    9 

6 

0    8    6 

Ca.  sa.  for  the  residue 

0  14 

0 

0  13    0 

Senewed        .            •           . 

. 

• 

0  11 

6 

0  10    6 

Fieri  facias 

0  12 

0 

0  11    0 

!Renevred 

. 

. 

0    9 

6 

0    8    6 

Renewed  for  the  residue  . 

0  14 

0 

0  13    0 

!Etenewed        .            .            . 

• 

• 

0  11 

6 

0  10    6 

Fi.  fa.  de  bonis  ecclesiasticis 

0  14 

6 

— 

Benewed 

. 

• 

0  12 

0 

— 

Habere  facias  pes.  and  A.  fa.  or  ca.  sa.  for  costs 

in  one  writ        • 

. 

• 

0  18 

0 

— 

Habere  fa.  pos.  alone 

. 

> 

0  15 

0 

— 

Special  indorsements  on  writs  of  summons 

0    5 

0 

0    2    6 

Writ  of  revivor     . 

• 

• 

0  12 

6 

0  10    0 

Ejectment 

• 

0  16 

0 

— 

Of  trial,  exclusive  of  fee 

9 

. 

.  •    . 

• 

0    8    0 

Subpoena  ad  test 

0    7 

0 

0    6    0 

Subpoena  duces  tecum 

. 

• 

0    9 

0 

0    7    0 

If  above  four  folios,  additional 

per 

folio 

0    0 

8 

0    0    4 

Exigi&cias 

• 

• 

1    1 

0 

— 

Capias  utlagatum 

• 

1    1 

0 

— 

Elegit,  Nos.  9, 10,  and  11,  in  New  Sulci 

0  15 

0 

— 

Ditto,  Nos.  12,  13,  and  14 

. 

• 

1    0 

0 

— 

Attachment 

• 

0  12 

0 

— 

Detainer    . 

• 

• 

0  12 

6 

— 

Habeas  corpus  obtained  bj  plaintiff,  including 

allowance    • 

• 

• 

• 

• 

1    0 

0 

-. 

Procedendo 

• 

■ 

• 

0  15 

0 

... 
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Wbits  ~  continued. 

Venditioni  exponas    • 

Supersedeas,  if  not  iasned  by  a  prisoner 

Copt  ahd  Sbbtics  ov  Wbiib. 

Of  sammons,  the  defendant  being  serred  in 
London,  Middlesex,  or  Surrey^within  two  mUes 
of  the  place  of  business  of  the  attorney,  for  each 
defendant  •  .  .  .  . 

If  beyond  that  distance,  additional  for  eyery 
mile,  bat  in  oases  under  202.  not  to  exceed  10 
miles  .  •  •      • 

If  the  defendant  should  be  serred  in  any  other 
county,  tiie  same  allowance,  but  the  distance 
to  be  calculated  from  the  office  of  the  attorney 
employed  to  effect  service. 

Of  writ  of  reyiror,  the  same  as  summons. 

Of  writ  of  ejectment,  the  same  as  of  writ  of  sum- 
mons for  each  defendant 

And  in  addition^  for  eyery  folio  of  copy  beyond 
three  •  •  •      . 

Ckwrespondent's  charges  for  serrice  of  writ,  in- 
cluding affidavit  of  service,  and  exclusiye  of 
mileage  in  cases  in  which  the  fixed  sum  for 
costs  does  not  apply     •  .  •  . 

The  like  for  servioe  of  subpcBuas 

Extra  for  subpoenas  daces  tecum 

Notice  of  writ  for  seryioe  on  a  foreigner  out  of 
jurisdiction  .  .  .  .      . 

Agent's  charges  according  to  circumstances,  Ac. 

In  cases  in  which  the  defendant  shall  avoid  ser- 
vice, and  an  order  shall  be  made  to  proceed,  a 
sum  will  be  allowed  for  attendances  to  serve 
according  to  circumstances. 

Of  subpoBua  ad  test  •  .  •      . 

Of  subpoena  duces  tecum 

Mileage  as  before. 

Ikstbitotioks. 

Instructions  to  sue  or  defend,  for  pleadings, 
special  affidavits  where  aiUowed,  and  to  counsel 
on  special  matters         .  .  .  . 

To  counsel  in  oonunen  matters 


AboreiBSO. 


£      8, 

0  13 
0  11 


d. 

6 

0 


0    5    0 


0    10 


0    0 

4 

0    0 

4 

018 

0 

0    8 

6 

0    2 

0 

0    3 

0 

0    5 

0 

0    7 

a 

0    6 

8 

0    3 

4 

Uador  £80. 


£    «. 


0    5    0 


0    0    6 


0  12 
0  5 
0    % 


a 

O 
0 


0    3    0 


a 

0 


3 

5 


0 


0  a  4 

0    3    4 
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Inbtbttctiohs — continued. 

]B*ar  brief  ...... 

Xf  diiBcnlt,  and  many  witnesBes  or  docoments, 

diBcretionaiy  ■  •  •  • 

Por  errery  anggestion 
Far  plea  of  raggestion 
For  iflBue  in  fact  by  consent 
For  suggestion  to  reyiye.  or  writ  of  revivor,  when 

BO  rale  neeessary    .... 
For  rale  for  writ  of  reriror,  wkm  neoeasazy 
Far  proceeding  in  error    . 
To  defend  for  execotor,.  after  suggestion  of  death 

of  original  defendant  •  • 

For  agreement  of  damage 
For  gxonncb  of  error 
For  assignment  of  errors  after  noiiee 
For  oonfeasion  of  action  in  ejectment  as  to  the 

whole  or  in  part      .... 
To  reduce  special  jury 

Dbawino  Flbadinob,  &c. 

Declaration,  indnsiTe  of  instractions-and  engroa* 
sing,  and  of  attendance  to  file  or  deliver 

If  abore  ten  folios,  for  CTezy  folio* 

One  or  more  pleas,  if  three  folios  or  nnder,  ex- 
olnsiTe  of  instroctians  bnt  inclosire  of  ingros- 
sing  ...... 

If  abore  three  folios,  for  erery  folio  drawing 

Joinder  of  issne,  indnsire  of  ingroBsing 

Demurrer,  indusiye  of  ingroBsing 

Joinder  in  demurrer,  indnsire  of  ingrossing 

Marginal  statement  of  matter  of  law  for  «rga« 
meat,  exolosiTe  of  copies  for  the  jndges 

Beplioations,  new  assignments,  grounds  of  crnMr, 
assignment  of  enors,  pleas  to  assignment  of 
errors,  and  other  pleadings,  the  same  as  the 
foregoing  charges  for  pleas. 

Issue  or  demurrer  book   .  .  .  . 

HecQsd  • 

Postea,  when  drawn  by  attam^,  indudiag  ift^ 
grossing,  for  erery  fcJio 

Judgment  whether  by  default  or  final 

Authority  to  reoexremonsea  out  of  eoort  , 


Abore  £30. 


£    9.       d, 

0  13     4 


0    6  8 

0    6  8 

0  13  4 

0    6  8 

0    6  8 

0    6  8 

0    6  8 

0    6  8 

0    6  8 

0    6  8 

0    6  8 

0  13  4 


Under  £20. 


1 
0 


0 
0 
0 
0 
0 


5 
1 


4 
1 

4 
4 
4 


0 
0 


0 
0 
0 
0 
0 


0    6    8 


0 
0 
Or 


6 

1 
9 
3 


8 


0 

4 
0 


£  s.  d. 

0  6  8 

0  3  4 

0  3  4 

0  6  8 


0    3    4 
0    3    4 


0    8    4 
0    3    4 


0  10    0 
0    10 


0  3    0 

0  10 

0  3    0 

0  8    0 

0  3    0 

0  3    4 


0    8    4 
Nil. 

0  1  e 
0  3  4 
0    »   0 
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Drawing  Plsadiitgs,  &c. — continued. 

SuggestionB,  pleaB  to  suggestions,  and  subsequent 

pleadings,  of  three  folios  or  under,  inclusiye  of 

ingrossment  ;  .  .  . 

If  abore  three  folios,  for  every  folio  drawing 
Issfue  for  the  trial  of  facts  by  agreement,  for 

every  folio         .... 
Special  case,  per  folio 
Agreement  of  damages  and  copy,  if  five  folios  or 

under  .  .  .  .  . 

Above  five  folios,  for  every  folio  drawing 
And  copy  per  folio 
Drawing  writ  of  inquiiy    . 
Special  particulars  of  demand  or  set-off  and  copy 

per  folio  .... 

Short  ditto,  and  copy 
Abstract  of  pleas,  when  necessary,  and  fair  copy 

and  copy  for  Judge 
Bill  of  costs  and  copy  for  taxation,  per  folio 
Copy  for  the  opposite  party  . 
Drawing  bill  of  costs  and  copy,  per  folio  4df.,  not 

to  exceed    ..... 
Copy  for  the  opposite  party,  per  folio  4cf.,  not  to 

exceed    .  •  .  .  • 

Drawing  and  ingroesing  common  cognovit,  and 

attendance  thereon  .  , 

If  special  and  long    .... 
Eeplioation  accepting  money  out  of  Court  in  full 

of  demand,  inclusive  of  instructiona     . 
Similiter  or  joinder  of  issue  to  obtain  order  to  try 

before  sheriff     . 
Declarations,  above  10  folios,  per  folio 
Other  pleadings  before  enumerated,  above  three 

folios,  per  folio .  .  ,  . 

Issue  (pleadings),  if  15  folios  or  under 
If  above  15  folios,  for  every  folio . 
Issue  (pleadings),  if  10  folios  or  under 
Above  10  folios,  per  folio . 
AH  proceedings  on  paper,  per  folio    . 
The  like  on  parchment,  per  folio  ,  • 
Judgments  for  non-appearance  on  specially  in 

dorsed  writs,  or  writs  of  revivor,  and  in  eject 

ment,  to  be  taken  as  9  folios,  including  the  writ  I 

in  actions  above  202.,  and  six  folios  under  201.  \ 


Above  £ao. 

Under. 

oa. 

£ 

9, 

d. 

£ 

9. 

d. 

0 

4 

0 

0 

3 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 

0 

6 

8 

0 

3 

4 

0 

1 

0 

0 

1 

0 

0 

0 

4 

0 

0 

4 

0 

3 

4 

Nil, 

0 

0 

8 

0 

0 

4 

0 

5 

0 

0 

2 

6 

0 

5 

4 

0 

3 

4 

0 

0 

8 

— 

0 

0 

4 

«.» 

•  a  . 

0  13  4 

10  0 

0    4  0 


0  0  4 

0  0  4 

0  5  0 

0  0  4 


0    0    4 
0    0-6 


0  4  0 

0  4  0 

0  6  8 

0  10  0 

0  3  0 

0  3  0 

0  0  4 

0  0  4 

0  0  4 

0  3  4 

0  0  4 

0  0  4 

0  0  4 
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Dbawino  Fleadinod,  &c. — continued. 

The  allowance  of  1^.  Ss,  2d.  for  interlocutory 
judgments  will  be  discontinued,  and  the  draw- 
ing, entry,  and  other  charges  will,  for  the 
future,  be  according  to  this  scale. 

The  length  of  interlocutory  and  final  judgments 
will  be  allowed  as  heretofore. 

Notices. 
To  declare,  reply,  and  subsequent   pleadings, 

copy  and  service  .... 

By  defendant  to  bring  issue  to  trial,  copy  and 

semce  ...... 

Por  special  jury  to  opposite  attorney,  copy  and 

serrice,  pursuant  to  section  109 
The  like  to  sheriff,  pursuant  to  section  112  . 
To  executor  or  administrator  of  sole  defendant, 

deceased,  to  appear  to  writ  and  suggestion 
To  sheriff  of  renewal  of  execution,  exclusive  of 

any  payment     .  .  ,  .  . 

To  plaintiff  in  error  to  assign  errors  . 
Of  discontinuance  of  error 
Of  confession  of  error  .  .      , 

Of  plaintiff's  in  error  intention  to  proceed  to 

personal  representatives  of  defendant  deceased 
Of  appearance,   when  appearance  duly  entered 

and  notice  given  on  the  day  of  appearance,  but 

not  otherwise  .  .  .      . 

Of  appearance  to  writ  of  revivor  . 
To  plead         .  ,  .  .  .      . 

Of  declaration  when  necessary,  copy  and  service 
Of  objection  for  misjoinder  or  nonjoinder  of 

plaintiff,  copy  and  service  .  .  .      . 

To  sheriff  to  discharge  a  prisoner  out  of  custody, 

copy  and  service     .  .  .  .      , 

Notice  in  ejectment  to  defend  for  part  of  pre- 
mises, and  service  .  .  .      . 
If  above  3  folios,  for  every  folio  additional 
Notice  of  admission  of  right  and  denial  of  ouster 

by  a  joint  tenant,  &o.    .... 
If  above  3  folios,  for  every  folio 
Discontinuance  by  claimant  in  ejectment  and 

service  ...... 

Of  confession  of  action  of  ejectment  as  to  the 

whole  or  in  part,  and  service 


Abore  £20. 


£  s,     d. 


0  4  0 

0  4  0 

0  5  0 

0  6  0 

0  6  0 


0    5    0 


0    4    0 


Under  £20. 


£    S.      d. 


0  3  0 

0  3  0 

0  3  0 

0  3  0 

0  3  0 


0 

5 

0 

0 

3 

0 

0 

5 

0 

0 

3 

0 

0 

4 

0 

0 

3 

0 

0 

4 

0 

0 

3 

0 

0    3    0 


0 

4 

0 

0 

3 

0 

0 

5 

0 

0 

3 

0 

0 

4 

0 

0 

3 

0 

0 

5 

0 

0 

6 

0 

0    5 

0 

0    6 

0 

0    1 

0 

0    6 

0 

0    0 

4 

0    6 

0 

0  10 

0 

0    3    0 


0    4    0 
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Konoii— cofs^iiMMl. 


Abov«£aO. 


Of  trial,  inquiry,  demand  of  readence  of  plaiutiflT,    £ 
of  aathohtj  for  iisning  writ,  and  all  other 
common  notices  .... 

To  admit  or  produce,  if  short 

The  like,  if  long   ..... 

If  very  long  and  special,  a  larger  allowance  may 
be  made  in  cases  above  20/. 

Additional  allowance  for  mileage,  as  upon  the 
service  of  a  writ. 


Copt  ahd  Sbbyicb. 

Of  special  and  common  rules 
Of  special  rule,  abore  3  folios,  per  folio  additional 
Of  summons  or  order  of  a  judge  .  , 

Of  order  to  charge  a  prisoner  in  execution  . 
Of  master's  note  of  receipt  and  of  affidarits  in 
error  in  fact      •  •  •  .  . 

Of  master's  note  of  receipt  in  error  in  law    . 
Mileage  on  serrioes  as  upon  a  writ  of  summons. 

EXBCTXBHT. 

Instructions  to  sue,  and  examining  deeds 

If  a  question  of  title  •  .  .  .      . 

Attxkdahcbs. 

To  search  for  appearance  to  writ  of  summons    . 

Two  searches  will  be  allowed  if  necessarily  made. 

To  obtain  undeitaldng  to  appear  to  process 

To  give  undertaking  to  appear    . 

Deponent  to  be  sworn  (where  allowed),  for  rules 
where  no  attendance  in  court,  to  enter  excep- 
tion to  bail,  to  leave  writ  at  sheriff's  office,  to 
obtain  return  to  writ,  to  alter  or  amend  plead- 
ings, to  file  any  proceeding,  to  obtain  office 
copies,  consent  to  any  summons,  for  postea  (if 
necessary),  to  set  down  ease,  or  demurrer,  each 
judge  with  demurrer  book  or  special  case,  to 
deliver  points  to  each  judge,  to  ascertain  if 
books  delivered,  and  other  like  attendances    . 

To  set  down  causes  for  trial 

On  each  counsel  with  brief  at  trial,  fee  under 
twenty  guineas,  to  reduce  special  jury,  sum- 


£  «. 

d. 

£ 

«. 

d. 

0    4 

0 

0 

3 

0 

0    7 

6 

0 

6 

0 

0  10 

0 

0 

6 

0 

0  6  0 

0  0  4 

0  3  0 

0  5  0 


0 
0 


5 
6 


0 
0 


3 

6 


0  4  0 
0  0  4 
0    3     0 


0    7    0         — 
0    5    0 


0  13    4 
110 


0    3    4     0    8    4 


0 
0 


\ 


0 
0 


5 
5 


0 
0 


4 
8 


0 
0 


3 
3 


4 
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AttendjlHCEs — continued. 

mons  before  a  judge,  and  to  pay  money  into 
court      ...... 

On  oounsel  with  brief,  fee  twenty  guineas  and 
above     .  •  •  .  . 

To  receive  money  out  of  court 

Coxmsel  with  brief  on  motion,  if  above  one  guinea 
fee         •  •  •  .  . 

If  one  guinea  only 

Consultation  with  counsel 

Conference  with  counsel 

Fee  on  every  record  or  writ  of  trial 

JPor  common  jury  panel 

JPor  special  jurj^  panel 

To  obtain  names  of  viewers  . 

To  enter  any  suggestion  on  roll  when  necessary 

Attending  court  cause  made  remanet 

Attending  for  fresh  panels  after  remanet  as  before 

Attendances  incidental  to  agreement  of  amount 
of  damages  according  to  the  circumstances. 

Attendance  in  pursuance  of  notice  to  admit 

For  every  hour  beyond  one  .  .  .      . 

Attending  making  admissions,  except  under  spe- 
cial circumstances. 

On  reference  to  master  upon  common  matters, 
such  as  to  compute  upon  a  biU  or  bond 

Special  matters 

For  every  hour  after  the  first 

tf  oounsel  in  attendance,  attorney  attending 

Above  one  hour    ..... 

To  attest  confession  in  ejectment 

To  file  memorandum  of  error  and  obtain  master^s 
receipt  ...... 

Assizes  each  day,  exclusive  of  expenses,  but  in- 
clusive of  all  matters  transacted  except  one 
attendance  upon  each  counsel  with  brief 

Expenses,  exclusive  of  travelling,  for  each  day  . 

Travelling  expenses,  the  amount  actually  and 
reasonably  paid,  but  in  no  case  exceeding  1«. 
per  mile  one  way. 

If  two  causes,  in  each  per  day  for  attendance 

If  three  causes  or  more,  each 

If  more  than  one  cause,  expenses  at  1/.  Is.  each 


AboTeiOe. 


£  8.     d. 
0    6    8 


Under  £20. 


0  13    4  — 


£   «.     d. 

0    3    4 


0  10    0 


0    6    8 


0    6  8 

0    3  4 

0  13  4 

0    6  8 

0    6  8     0    3 

0    3  4  I  0    3 

0    6  8  '  0    3 

0    6  8     0    3 

0    3  4.03 

0  13  4  ' 


0    3    4 
0    3    4 

Nil. 


4 
4 
4 
4 
4 


0    6    8 


0    G    8  I  0    3    4 
0    6    8     0    3    4 

0    6    8     0    3    4 


0    6    8 
0  13    4 


0    6 

8 

0    6 

8 

0  13 

4 

0    6 

8 

0    6 

8 

2    2 

0 

1    1 

0 

1  11 

6 

1    1 

0 

0  6  8 

0  6  8 

0  3  4 

0  3  4 

0  6  8 


0    3    4 
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Attsn  dan  CSS — continued* 

day,  and  traveUiiifi;  ezpenBea  to  be  diyided 
equally. 

Clerk's  attendance  discretionary  if  more  than  one 
cause,  or  in  special  cases  jiot  exoeedLng  per 
day,  inclusire  of  expenses,  except  trayelling  . 

In  assise  towns  in  which  two  lists  are  made,  and 
in  special  jury  causes,  the  attendance  of  the 
attorney  will  not  be  allowed  from  the  commis- 
sion day>  but  only  from  such  period  as  his  at- 
tendance became  proper. 

On  writ  of  inquiry  or  writ  of  trial  at  a  distance, 
if  no  other  business,  indusiye  of  expenses,  per 
oay        •••••■ 

If  two  cases,  each      .  •      . 

If  more  than  two  cases,  each 

Trarelling  expenses  as  before,  and  to  be  appor- 
tioned if  more  than  one  cause. 

In  London  or  Middlesex,  or  in  same  town,  on 
trial  or  writ  of  inquiry,  when  cause  in  paper 
and  not  tried,  per  day  . 

On  trial  .  .  .  .  .      . 

Ditto,  if  occupied  the  whole  day 

Managing  clerk  to  conduct  cause  at  a  distance 
when  only  one  cause  per, day  . 

If  more  than  one  cause,  each 

Trayelling  and  other  expenses  the  same  as  at- 
torney. 

Court  on  motion  rule  nisi  granted 

The  like  on  rule  absolute  after  rule  n^si 

The  like  previous  to  argument,  per  day  . 

The  like  in  cases  set  down  in  the  paper  not  ex 
ceeding  for  a  whole  term 

After  term  when  sittings,  not  exceeding 


Above  £80. 


Taxation  on  postea 

More  according  to  time  occupied. 

Ditto,  costs  of  cause  otherwise  than  on  postea 


Ditto,  costs  of  judgment  only,   and  ordinary 
interlocutory  matters    .  •  .  . 


£    8.      d. 


110 


2    2    0 

1  ir  6 

110 


0  13  4 
110 
2    2    0 

1  11  6 
110 


0    6  8 

0  13  4 

0    6  8 

2    0  0 

10  0 

0  13  4 

to 

10  0 

0    6  8 

to 

0  13  4 

0    3  4 


Uiid< 


£   8.     d. 


110 
0  13  4 
0  13    4 


0    6     8 
0  13    4 


0  13    4 
0  10    6 


0    3  4 

0    6  8 

0    3  4 

10  0 

0  10  0 

0    3  4 

to 

0    6  8 


I 


0  3   4 


0    3    4 
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AboTe  £aO. 

Under  £20. 

DvTVVfl 

JJaXJUTO* 

£ 

«. 

d. 

£    8, 

d. 

Minutes  of  eyidenoe  .           •           .           • 

. 

. 

• 

• 

0  13 

4 

Brief  and  one  fiiir  oop j  where  cause  tried  before 

a  Judge  of  a  Court  of  Eeoord  where  attorneys 

are  not  allowed  to  act  as  •  adyocates,  not 

ex- 

oeeding             .... 

. 

. 

• 

2    0 

0 

In  the  like  case,  fee  to  counsel  and  clerk 

• 

a 

• 

1    3 

6 

Por  drawing,  per  folio 

0 

1 

0 

— 

Copying                                            .    ,       . 

0 

0 

4 

— 

Tbbm  Fees  and  Lxttxss. 

P^per  business    .... 

0  13 

0 

0  10 

0 

Agency           .           .            •           •           • 

0  15 

0 

0  12 

0 

Letters  when  no  term  fee,  proper  business 

0 

3 

0 

0    2 

0 

Agency           ..... 

0 

5 

0 

0.  3 

0 

Letters  in  interlocutory  matters  proper  . 

0 

2 

0 

— 

Agency          ..... 

0 

3 

0 

— 

Li  actions  under  20^.  no  idlowance  will  be  made 

for  '*  letters  "  for  the  racation  preceding 

the 

term  in  which  a  term  fee  shall  be  allowed. 

IjBTTXBS. 

• 

Letter  before  action  and  other  letters 

0 

3 

6 

0    2 

0 

Circular  letters  after  the  first                    * ; 

0 

1 

6 

0    1 

0 

AVFIDAYITS. 

Drawing  special  affidavits,  per  folio 

0 

1 

0 

0    1 

0 

Ligrossing  same,  ezdusire  of  affidavits  of 

in- 

crease    ..... 

0 

0 

4 

Nil. 

Common  affidavits,  of  five  folios,  or  under. 

in- 

duding  ingrossing  and  oath 

0 

6 

0 

0    5 

0 

Affidavit  of  increase,  including  ingrossing  i 

and 

• 

t 

. 

0    6 

0 

Copy  for  the  other  side 

• 

« 

. 

0    2 

0 

SSASCHBS. 

All  common  searches  ezdusive  of  payment 

0 

3 

4 

0    3 

4 

If  very  long   ..... 

0  13 

4 

0    6 

8 

Counsel. 

^Yi*^p4:  t}n  ATAminnfinn  nf  wifcnASaes 

• 

2 

2 

0 

Nil 

> 

To  setde  special  indorsement  on  writ 

• 

Nil 

• 

Nil 

• 

o  o 
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Wi.BSAirT  OP  Attobhbt. 

A1>OT«£20.  1 

Under  £20. 

£  <. 

d. 

£ 

t,     d. 

Coets  of  signing  judgment 

3  10 

0 

— 

Devxhdakts. 

Appearance           .           .           .           .           • 

0    7 

0 

0 

6    0 

For  eack  additional  defendant,  indnuTe  of  pay- 

ment          .           .                       •           •      • 

0    1 

6 

0 

1     6 

A  second  tmnmons  and  order  for  time  to  plead 

shall  be  allowed  in  special  cases  above  202. 

wben  necessary. 

Counsel's  Clsbk's  Febs. 

The  fees  to  be  allowed  to  counsel's  clerk  not  to 

exceed  as  under : — 

Upon  a  fee  under  5  guineas 

0    2 

6 

— 

5  guineas  and  under  10  guineas 

0    6 

0 

— 

10  guineas  and  under  20  guineas 

0  10 

0 

20  guineas  and  under  30  guineas 

0  15 

0 

— 

HO  guineas  and  under  50  guineas 

1    0 

0 

— 

60  guineas  and  upwards 

2  10 

0 

— 

per  cent. 

On  Consultations. 

Senior's  clerk 

0    7 

6 

■ — 

Junior's  derk       •           .  •         . 

0    2 

6 

On  general  retainer    .                                   •      • 

0  10 

6 

— 

On  common  retainer        .... 

0    2 

6 

— 

On  conference 

0    5 

0 

^"* 

Allowaitcb  to  Witnesses. 


Common  witnesses,  such  as  labour- 1 
ers,  journeymen,  &c.,  per  diem   .  J 


Master   tradesmen,    yeomen,    and 
farmers,  per  diem,  from  . 


:{ 


If  retidant  in  the 

Town  in  which  the 

Csoeeia  tried. 

If  rendeat  nt  n  Dis- 
tance from  the  phMe 
oftrial. 

£    «. 

d. 

£    M.     d. 
r     0       6     0 

0      6 

0 

I    0      7    6 

0      7 

6 

0    10    0 

to 

to 

0    10 

0 

0    15    0 
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Auctioneers  and  acooimtants 
diem   .  •  • 

Professional  men,  per  diem   . 


,  per  f 


Ditto,    incInsiTe    of  all,    except 
trayelling  expenses,  per  diem 


:} 


Attomies'  or  other  clerks,  per  diem  . 


Engineers  and  smrejors,  per  diem   . 


Notaries,  per  diem 
Gentlemen    . 

Saquires 

Bankers 

Mercliants 


•      • 


If  resident  in  tbe 

Town  in  which  the 

Cause  is  tried. 


£       8.      d. 
0     10     6 

to 

110 

110 


0    10    6 


1 
1 


1    0 

1    0 
1    0 


Females 
per  diem. 


8,  according  to  station  in  life,  J 
iem,  from        .  •         •! 


Police  Inspector  • 


Police  Constable 

If  the  witnesses  attend  in  one  cause 
only,  they  will  be  entitled  to  the 
full  allowance.  If  they  attend  in 
more  than  one  cause,  they  will  be 
entitled  to  a  proportionate  part  in 
each  cause  only. 

The  travelling  expenses  of  witnesses 
shall  be  allowed  according  to  the 
sums  reasonably  and  actually  paid, 
but  in  no  case  shaU  exceed  1«.  per 
mile  one  way. 


with  snbpoBnn,  bat 
no  daily  allowanoe, 
except  liter  the  first 
daj,  and  then  a  rea- 
sonable sum  for  re- 
freshment and  oon 
Teyanoe. 

0      6    0 

•  to 
0    10    0 


0      5    0 


0      3    0 


If  resident  at  a  Dis- 
tance from  the  place 
of  trial. 


{ 
{ 
{ 


{ 
{ 


£      «.      d, 
0    10    6 

to 
110 

2  2    0 
to 

3  3    0 
0    16    0 

to 
110 
110 

to 
3      3    0 
110 

110 
per  diem. 


0      6  0 

to 

10  0 

0     7  6 

to 

0    10  0 

0      5  0 

to 

0      7  6 


oo2 


564  Appendix. 


MisouLijrsovs. 

dote  eopy  of  prooeedinga  in  agency  oases,  4d.  per  folio,  acoording  to 
actual  length. 

In  eases  under  20/.  no  allowance  will  be  made  in  respeet  of  liie 
following  matters : — 

Attending  deponent  to  be  sworn  to  affidavit. 
Adrioe  on  eyidenoe. 
Maps,  plans,  or  models. 

For  maps  or  plans,  wlien  used  in  cases  aboye  20/.,  from  1/.  Is.  to 
3/.  S#. 

All  other  allowances  will  be  made  as  heretofore,  except  so  far  as  it 
may  be  necessary  to  reduce  or  increase  the  same  conformably  to  the 
scale  of  fees  published  on  the  24th  Noyember,  1852. 

GufPBBLL. 

JoHK  J£ayis. 
Fbbd.  Pollock. 
£.  H.  Aldsbson. 

.    W.  WiGHTMAK. 

T.  J.  Platt. 
W.  Eblb. 
T.  N.  Talfoubd. 
Sakl.  Mabun. 
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No.  II. 


TABLES  OF  FEES 


TO  BE  TAKEN  BY  OFFICERS  OF  THE  COURT. 


Published  in  the  London  Gazette,  %4ih  November,  1852. 


Is  ptmtianoe  of  an  Act  passed  in  the  Session  of  Parliament  held  in 
the  fifteenth  and  sixteienth  years  of  the  reign  of  her  Majesty,  chapter 
seyeniy-three,  intitoled,  "  An  Act  to  make  Provision  for  a  Permanent 
iEstablishment  of  Officers  to  perform  the  Duties  at  Nisi  Prios,  in  the 
Sax>erior  Courts  of  Common  Law,  and  for  the  Payment  of  such  Officers 
and  of  the  Judges'  Clerks  by  Salaries,  and  to  abolish  certain  Offices  in 
those  Courts,"  We,  the  undersigned,  being  two  of  the  Commissioners 
of  her  Majesty's  Treasury,  have  caused  the  undermentioned  Tables  of 
Fees  to  be  prepared,  specifying  the  fees  proper  to  be  demanded  and 
taken  in  the  offices  undermentioned,  and  at  the  Judges'  Chambers,  in 
the  Superior  Courts  of  Common  Law ;  and  that  all  other  fees  in  such 
Offices  and  Chambers  should  be  abolished ;  namely  i-^ 

Offices  of  thb  Masters  of  thx  Thbxb  Svpbbiob  Courts. 


Every  writ  (except  writ  of  trial  or  subpoena)  . 
Every  concurrent,  alias,  pluries,  or  renewed  writ 
Every  writ  of  trial       .  .  .  - 

Every  writ  of  subpoena  before  a  judge  or  master 

' before  the  sheriff 

Every  appearance  entered 

'     ' '.  each  defendant  after  the  first 
Filing  every  affidavit,  writ,  or  other  proceeding  . 
Amending- every  writ  or  other  proceeding 
Every  ordinary  rule  «  .  .  • 

Every  special  rule,  not  exceeding  six  folios 
Every  special  rule,  exceeding  six  folios,  per  folio 


Note. — "Plans,  sections,  &c.  accompanying  roles,  to  be  paid 
for  by  the  party  taking  the  rule,  according  to  the 
actual  cost. 


£ 

#.  d. 

.    0 

5    0 

.      .    0 

2    6 

.    0 

2    0 

.      .    0 

2    0 

.    0 

1    0 

.      .    0 

2    0 

•    0 

1    0 

.      .    0 

2    0 

.    0 

2    0 

.      .    0 

1    0 

.    0 

4    0 

.      .      0 

0    6 

Eveiyjudgment  by  default  .  .050 

Every  final  judgment,  otherwise  than  judgment  by  default  .    0  10    0 
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Taxing  every  bill  of  oosts,  not  exceeding  thiee  foUoe  .020 

— -^^— — ^— ^—  exceeding  three  folios,  when  taxed 
as  between  party  and  party,  per  folio  .006 

exceeding  three  folioa,  when  taxed 


as  between  attorney  and  client,  or  where  the  attorney  jtaixefl 
hia  own  bill,  per  folio  .  .  •  .010 

Erery  reference,  inquiry,  examination,  or  other  special  mat- 
ter, referred  to  the  master,  for  cTery  meeting,  not  exceed- 
ing one  hour  ,  ,  •    0  10    O 

^_ .  for  every  additional  hour,  or  less  .    0  10    O 

Upon  payment  of  money  into  Court ;  yis. 

For  every  sum  under  602.  •  .  .050 

Fifty  pounds  and  under  1002.  .  .      .    0  10    O 

One  hundred  pounds,  and  above  that  sum  .  .10    0 

Every  certificate  .  .  ...010 

OiBce  copies  of  praecipe,  or  other  proceedings,  per  folio        .006 

Evexy  search,  if  not  more  than  two  terma      .  .  .006 

exceeding  two  and  not  more  than  four  terms  ,010 

exceeding  four  terms,  or  a  general  search       .026 

Every  affidavit,  affirmation,  &c.,  taken  before  the  Master      .010 
Filing  every  recogniaance  or  security  in  ejectment  or  error    .026 
Every  allowance  and  justification  of  bail        .  .030 

For  taking  special  bail  as  a  commissioner  •  ..020 

Filing  affidavit,  and  inrolling  articles  previous  to  the  admis- 
sicm  of  an  attorney    .  .  .  .  .  .050 

Every  re-admission  of  an  attorney.  .  ..050 

All  other  fees  than  those  before  mentioned  are  hereby  abolished, 
and  are  not  to  be  taken  by  any  person  in  the  Masters'  Offices, 
under  any  pretence  whatever. 

Ofvicbs  of  thb  Assoclltbs  to  thb  Thbbb  Chief  JuBass. 

Every  record  of  nisi  prius,  delivered  to  the  associate,  to  be 

entered  for  trial  .  .  .  •  .15     0 

Every  trial  of  a  cause,  firom  plaintiff      .  .  .      .    1    0    q 

from  defendant  .  .    0  15     0 

If  the  trial  continues  more  than  one  day,  then  for  every  other 

day,  from  plaintiff  and  defendant,  each       .  .  .    0  10    0 

Eetuming  the  postea         .  .  .  .  ..060 

Every  cause  made  remanet,  at  the  instance  of  the  parties,  to 

be  paid  by  plaintiff  or  defendant,  as  the  case  may  be         .    0  10    0 
Every  cause  withdrawn,  to  be  paid  by  the  party  at  whose  in- 
stance it  is  withdrawn  .  ,050 
Be-entering  every  record  of  nisi  prius,  made  remanet,  fui.    .020 
Every  reference^  from  plaintiff  and  defendant^  each  .050 
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Ereij  amendment  of  any  proceeding  wbateyer  .  .020 

Eveiy  order  or  certificate  .  .  .  ..050 

Every  special  case,  or  special  verdict,  in  addition  to  the  charge 
for  ingrossing  and  copying,  at  the  rate  of  4d,  per  folio, 
from  plainti^S  and  defendant,  each  .  .  .    0  10    0 

Attending  any  court  or  otherwise,  ivith  any  record,  or  other 
proceeding,  under  writ  of  subpcena,  or  special  order  of 
court,  per  day  •  •  .  .  .10    0 

All  other  fees  than  those  before  mentioned  are  hereby  abolished, 
and  are  not  to  be  taken  by  any  person  in  the  Associates'  Offices, 
under  any  pretence  whatever. 

Ohaubbbs  of  thx  Ohibf  akb  Puiskb  Judges. 

Every  summons  to  try  an  issue  before  the  sheriff      .  .010 

Every  other  summons  whatever,  whether  in  term  or  vacation    0    2    0 
Every  order  to  try  an  issue  before  the  sheriff  .  .010 

Every  other  order  whatever  of  an  ordinary  nature  .020 

Every  order  of  a  special  nature,  such  as,  reference  to  arbitra- 
tion, or  attendance  of  witnesses  at  arbitration ;  service  of 
process  on  persons  residing  abroad ;  reference  to  the  master 
to  fix  sum  for  final  judgment ;  revival  of  judgment,  and  the 
like    •  .  .  .  .  .  •  .060 

Every  fiat,  warrant,  certificate,  caveat,  special  case,  special 

verdict,  or  the  like    .  .  .  .  .  .060 

Every  affidavit,  affibrmation,  &c.,  whether  in  term  or  vacation, 

each  deponent  .  .  .  .  .  .010 

Every  affidavit  kept  for  the  purpose  of  being  conveyed  to  the 

proper  office  to  be  filed         .  .  .  •  .010 

Every  proceeding  filed      .  .  .  .  ..020 

Every  admission  of  an  attorney  .  .  .  .10    0 

Every  approbation  of  commissioners  for  taking  affidavits  or 

special  bail    .  .  .  .  .  .  .026 

Every  commission  for  taking  affidavits  or  special  bail,  exclu- 
sive of  stamp  duty,  ingrossing,  and  sealing  .  .10    0 
Every  other  commission  for  any  purpose  whatever,  exclusive 

of  stamp  duty,  ingrossing,  and  sealing 
Every  acknowledgment  by  married  women 
Office  copies  of  judge's  notes,  or  of  any  other  proceeding 
whatever,  per  folio    ...... 

Every  recognizance  or  bond  of  any  description  whatever 
Every  allowance  of  writ  of  error  .... 

Bail  on  cepi  corpus,  habeas  corpus,  error  or  ejectment    . 
Delivering  bail-piece  off  the  file,  or  justification  of  bail 
Every  committal    .  .  .  .  .  .      • 
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Erery  exhibit  sifted  bj  Jadge  .010 

Froduoing  Jud{(e*8  notes  .  ..050 

BiU  of  exceptions  signed  b  j  Jadge  •  .060 

Older  in  legacy  dnty  cases  .  .  ..050 

Crown  revenue  cases,  from  defendant  .    *      .    0    5    0 

Attendance  in  any  conrt,  or  otherwise,  under  subpcena  or 
special  order  of  court,  to  gire  evidence  or  produce  docu- 
ments, per  day  .  .10    0 
Attendance  as  a  commissioner  to  take  affidavit,  &c.,  or  at  a 

Judge's  house,  or  elsewhere,  at  the  request  of  parties  .  0  10  0 
Appointment  of  commissioners  under  glebe  exchange  .  .10  0 
Allowance  of  bye-laws  or  table  of  fees  .  .10    0 

Beport  on  priTate  bill        .  •  «  ..500 

Attendance  by  counsel,  each  side  .050 

Note, — ^All  plans,  sections,  &e.,  accompanying  any  order  or  office 
copy,  to  be  paid  for  by  the  party,  according  to  the  actual  coat. 

In  cases  where  the  party  has  been  allowed  to  sue  in  Jhrm6 
pauperis,  the  fees  are  not  to  be  demanded  or  taken,  nor  in  cases 
where  such  fees  would  be  payable  by  any  Berenue  or  other 
Goyemment  Department. 

All  other  fees  than  those  before  mentioned  are  hereby  abo- 
lished, and  are  not  to  be  taken  by  any  person  at  the  Judge's 
chambers  under  any  pretence  whatever. 

Given  under  our  hands  at  the  Treasuiy  Chambers,  Whitehall,  this 
aoth  day  of  November,  1852. 

Chaadoi,  ")  Two  of  the  CommissionerB  of 

Tkos.  BiUewn, )     Her  Majesty's  Treasury. 

We,  the  undersigned  judges  of  the  Superior  Courts  of  Common  Law, 
do  settle,  allow,  and  sanction  the  before-mentioned  table  of  fees,  pre- 
pared by  the  Commissioners  of  Her  Majesty's  Treasuiy ;  and  we  do 
hereby  establish  the  same,  under  the  provisions  of  the  aforesaid  act. 

Dated  this  22nd  day  of  November,  1862. 

Campbell,  [  ^^  Chief  Justice  of  the 

^  C     Court  of  Queen  8  Bench. 

TIT'  i  Lord  Chief  Justice  of  the 

'  \     Court  of  Common  Fleas. 

Fred.  Pollock,    f  ^'d  Chief  Baron  of  the 

\     Court  of  Exchequer. 


W.  H,  Maule, 

E,  V.  Williams,  f     ^  ^ 

T.N.Taifourd,)     Common  Fleas. 


JE.  r.  William..  \  ^""fr  ^^  *^'  ^^  ^^ 
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.  The  before-mentioned  tables  of  fees  haying  been  sanctioned  and 
allowed  bj  the  Lord  Chief  Justiees^  the  Lord  Chief  Baron,  and  other 
judges,  as  required  by  the  said  Act,  we  do  hereby  order  that  the  said 
tables  of  fees  be  inserted  and  published  in  the  "  London  Gazette." 

Treasury  Cttunbers,  Whitehall,  the  22nd  day  of  November,  1852. 

Chatutoi,  '       7  Two  of  the  Commissioners  of 
Thos.  Bateson,  i     Her  Majesty's  Treasury. 


No.  IIL 
A  TABLE  OF  FEES, 

Ih  he  tahen  hy  Bheriffs,  Under  Sherifft,  Deputy  Sheriffs,  Sheriff e 
AgenUy  JBailiffs,  and  others,  the  officers  or  ministers  of  Sheriffs  in 
England  and  Wales,  pursuant  to  the  Statute  passed  in  the  first  year 
of  the  Beign  of  Queen  Victoria,  cap.  55. 


For  erery  warranjt  whick  shall  be  granted  by  the  sheriff  to 
his  officer  upon  any  writ  or  process : — 

In  London  and  Middlesex       ..... 

And  on  crown  and  outlawry  process,  an  additional 

In  all  other  counties  where  the  most  distant  part  of  the 
county  shall  not  exceed  100  miles  from  London  (a) 

Not  exceeding  200  miles    .  .  .  .  .      . 

Exceeding  200  miles     ...  .  .  .  . 

For  an  arrest  in  London   .  .  •  .  .      . 

In  Middlesex,  not  exceeding  a  Mile  from  the  Greneral  Post 
Office     .        .  .  .....  •  • 

Not  exceeding  7  miles  from  the  same  place  .       •  .      . 

In  other  counties,  not  exceeding  a  mile  from  officer's  resi- 
dence ....... 

Not  exceeding  7  nules       .  .  .  .  .      . 

Exceeding  7  miles        ...... 


#.  d. 
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(a)  By  a  snbieqnent  regulation  of  the  Judges,  it  is  proyided  that  where  there  are 
teTeral  defendants  in  a  writ  of  capias,  aUd  warrants  are  issued  thereon  by  the  un- 
der sheriff  against  more  tnan  one  defendant,  no  more  shall  be  charged  in  any  case 
for  each  warrant  after  the  first,  than  two  shillings  and  sixpence. 
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For  oQQTeyiiig  tlia  dafendaiit  to  gaol  from  the  place  of  aneai, 
per  mile         ••••••• 

For  an  undertakiiig  to  give  a  bail  bond    .  •      • 

For  a  bail  bond. 
If  the  debt  shall  not  exceed        .  .  .      £5^    . 

If  fp  •  •  100    • 

If  il  •  •  •         xO\/      • 

II  99  *  *  *  OvRJ       • 

99  >9  •  •  •  4UU       • 

II  II  •  •  •  OtAf     • 

If  it  shall  exceed  .  .  .  .500. 

For  reoeiying  money  nnder  the  statute  upon  deposit  for 
arrest,  and  paying  the  same  into  Court,  if  in  London  or 
Middlesex     ....... 

If  in  any  other  county       •  •  .  .  .      . 

For  filing  the  bail  bond. 

If  the  arrest  be  made  in  London  or  Middlesex 

If  in  any  other  county       .  •  •  .  .      . 

Assignment  of  bail  or  other  bond. 

If  in  London  or  Middlesex      ..... 

If  in  any  other  couniy,  including  postage 
For  the  return  to  any  writ  of  hab.  corpuSi  if  one  action 
And  for  each  action  after  the  first  .  .  .      • 

For  the  bailiff  to  conduct  prisoner  to  gaol,  per  diem 
And  travelling  expenseSi  per  mile  *  '  •  •      • 

For  searching  offices  for  detainers      •  .  •  . 

Bailifi^s  messenger  for  that  purpose         .  .      . 

To  the  bailiffs  for  executing  warrants  on  extent,  capias  utlaga- 
tum,  levari  facias,  fi.  fa.,  ca.  sa.,  ne  exeat,  attachment,  elegit^ 
writ  of  possession,  forfeited  recognizance,  process  firom 
Pipe  Office,  and  other  like  matters,  for  each,  if  the  distance 
from  the  sheriff's  office  or  t^e  bailiff's  residence  do  not  ex- 
ceed 5  miles  .  .  .  .  .  .  .110 

If  beyond  that  distance,  per  mile  .  ..006 

For  each  man  left  in  possession,  when  absolutely  necessary. 
If  boarded,  per  diem    .  .  •  .  .  .036 

If  not  boarded)  per  diem  .  .  .  ..050 

For  every  sale  by  auction,  notwithstanding  the  defendant 
should  become  bankrupt  or  insolvent,  where  the  property 
s(^d  does  not  produee  more  than  300^.,  6  per  cent. ;  400^., 
4  per  cent. ;  500^.,  3  per  cent. ;  and  where  it  exceeds  600£., 
2i  per  cent. 
For  the  certificate  of  sale  to  save  auction  duty  .  .026 

Bond  of  indemnity,  besides  stamps  .  .  .      .    1  10    0 

Certificate  of  execution  having  issued  for  record        .  .050 
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On  Writs  qf  Trial  and  Inquiry, 

Por  a  deputation    .  .  .  •  •  •      •    1    1    0 

On  lodging  writ  for  entering  canfle,  and  warrant  for  ram* 
moning  jury,  which  fee  shall  be  forfeited  in  case  of  coun- 
termand of  trial         •  •  .  .  •  »    0    4    0 
On  trial  of  inqniaition^ 

Sheriff,  for  presiding         •  .  .  •  ..110 

Bailiff,  for  snmmo,iiing  jnry,  and  attendance  in  Court  .040 

And  if  not  held  at  the  office  of  the  nnder-sheriff. 
For  hire  of  room,  if  actually  paid,  not  exceeding        .  .    0  10    0 

For  travelling  eiq^nses  of  under-sheriff,  from  his  office  to 

place  where  trial  or  inquisition  held,  per  mile  (a)    .  .010 

To  the  bailiff,  from  his  residence,  per  mile  (a)      .  ..006 

In  all  cases  in  which  it  shall  appear  to  the  Master  that  a 
saving  of  expense  has  accrued  to  the  parties  by  reason  of  a 
writ  of  trial  having  been  executed  by  deputation,  the  fee 
for  such  deputation  shall  be  allowed. 

On  Writs  qf  Exteni^  Elegit^  Capias  utlagatum,  and  others  qf  the  Uhe 

nature^ 

For  summoning  the  jury,  use  of  room,  presiding  at  the  inqui- 
sition, &c.     .  .  .  .  .  .  .220 

Jury  ,  .  :  .  .  .  .      .    0  12    Q 

For  travelling  expenses  of  under-sheriff,  from  his  office  to 

place  of  inquisition,  per  mile  ,  .  .  ,010 

For  drawing  and  engrossing  the  inquisition,  per  folio      .      .016 
For  a  summons  for  the  attendance  of  a  witness  .  .050 

In  Meplevin, 

Bondto  sheriff  (if  above  20/.)        .  .  ..110 

Precept  to  plaintiff       .  .  .  .  .  .026 

Notice  for  service  on  defendant    .  .  .  ..026 

Broker,  where  the  sum  demanded  and  due  shall  exceed  201, 
and  shall  not  exceed  60/.,  for  appraisement  and  affidavit  of 
value  .  .  .  .  .  .  .    0  10    6 

Where  it  shall  exceed  50/.  .  .  .  ..110 

And  his  travelling  expenses,  from  his  residence  to  the  place 

where  the  goods  are,  per  mile         .  .  .006 

Bailiff,  for  summoning  parties  and  delivering  goods  to  tenant    110 
And  his  travelling  expenses,  same  as  broker. 

(a)  These  expenses  are  (o  be  apportioned  rateably  to  the  parties,  if  more  than 
one  trial  or  inquisition  be  held  at  the  same  time  and  place. 
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For  the  wamnt,  record,  uid  retam  of  a  re.  fm.  lo.  aooedas 

ad  Gurianii  Pone,  or  writ  of  falee  jadgment  (a)  .      .    0  16    6 

For  writ  of  retomo  habendo  * .  •  .046 

For  tlie  serrioe  of  writ  of  oapiaa,  where  no  arreit  .060 

And  mileage,  per  mile .  .  •  .010 

For  recording  each  demand  or  proclamation  nnder  writs  of 

outlawry  .  .  ..020 

For  baili£F,  for  making  each  demand  or  proclamation  on  write 

of  oatlawrj  in  London  and  Middlesex  •  .026 

In  other  connties  .  .  ..050 

And  trayeUing  expenses;  if  the  distance  shall  exceed  5 

miles,  then  for  eveiy  mile  bejond  that  distance     •  .006 

For  any  sapersedeas,  writ  of  error,  order,  liberati,  or  dis- 
charge to  any  writ  or  process,  or  for  the  release  of  any 
defendant  in  Custody  (unless  in  the  prison  of  the  county), 
or  of  any  goods  taken  in  execation        •  •  ..046 

For  the  return  of  any  writ  or  process,  and  filing  same,  exdu- 

siye  of  the  fee  paid  in  filing  .  •  •  .  .010 

Jury  process :—  «• 

For  return  to  a  trayerse  yenire  .      .    0  14    6 

For  attendance  naming  special  jury  .  .220 

Twenty-four  warrants  to  summon  special  jury     .  ..140 

For  bailiff,  for  summoning  each  special  juror  .  .020 

Sheriff  attending  in  court .  .  .  ' .  '..110 

For  any  duty  not  herein  proyided  for,  such  sum  as  one  of  the  Masters 

of  the  Courts  of  Queen's  Bench  or  Exchequer,  or  one  of  the  Frotho- 

notaries  of  the  Court  of  Common  Fleas,  may  upon  special  application 

allow. 

(Signed  hy  all  the  Judga,) 

N.B.  By  the  aboye  Act  it  is  enacted,  that  if  any  sheriff,  officer,  or 
minister  acting  in  the  execution  of  process  directed  to  sheriff,  shall 
extort,  demiMid,  take,  accept,  or  receiye  any  fee,  gratuity,  or  reward* 
not  hereby  allowed,  he  or  they,  upon  complaint  made  upon  oath,  to 
the  satisfaction  of  any  of  the  courts  to  which  the  complaint  shall  be 
made,  shall  be.  judged  guilty  of  a  contempt  of  such  court*  and 
punished  by  such  court  accordingly. 

(a)  None  of  theie  writs  are  now  iiied  for  the  remOTal  of  replevins ;  the  County 
Court  beins  now  a  Court  of  Record,  the  writ  of  certiorari  is  used.  It  is  presomed 
the  aboTe  fee  will  be  applicable  to  it. 
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No.  IV, 
COSTS  ON  SPECIALLY  INDORSED  WRITS. 

RULE  I.— PRACTICE  RULES,  HILARY  TERM,  1853. 


When  a  writ  of  Bmnmons  is  indorsed  in  the  special  form  mentioned  in 
sect.  27  of  the  Common  Law  Procedure  Act,  1862,  the  following  are  the 
amotmts  which  may  be  indorsed  by  the  plaintiff 's  attorney  or  agent  upon 
the  writ  for  costs ;  and  to  include  mileage. 

In  Actions  above  20L  £    #.  d. 

In  town  causes  .  .  .880 

In  country  or  agency  cases  (including  mileage)    .  ..400 

In  Actions  under  201, 
In  town  causes  .  .  •  .  •    2  14    0 

In  coimtry  or  agency  cases  (including  mileage)    .  ..320 

Where  the  plaintifTs  attorney  at  the  tSme  of  issuing  the  writ,  claims 
more  than  the  sums  fixed  as  above,  the  indorsement  on  the  writ  of 
summons  in  respect  of  eosts  shall  be  as  follows: — "Such  sum  as  shall  be 
allowed  on  taxation  for  costs."  And  in  case  the  plaintiff*  shall  be  found 
not  entitled  to  more  costs  than  such  fixed  sums,  or  if  more  than  one- 
sixth  shall  be  disallowed,  the  plaintiff's  .attorney  shall  pay  the  costs  of 
taxation.  So  if  the  attorney  has  indorsed  on  the  writ  one  of  the  fixed 
sums  for  the  costs  of  judgment,  and  claims  more  costs  on  signing  judg- 
ment, and  -on  taxation  shall  be  found  not  entitled  to  more  than  such 
sum,  or  if  more  than  one-sixth  be  taken  off  on  taxation,  the  plaintiff's, 
attorney  shall  in  like  manner  pay. the  costs  of  taxation.  . 


No.  V. 
EXPENSES  OF  A  VIEW. 

RULE  49,  PRACTICE  RULES,  HILARY  TERM,  1853. 


Upon  any  application  for  a  view,  there  shall  be  an  affidayit,  stating 
the  place  at  which  the  yiew  is  to  be  made,  and  the  distance  thereof 
from  the  office  of  the  under-sheriff,  and  the  sum  to  be  deposited  in  the 
hand  of  the  under-sheriff  shall  be  lOZ.  in  case  of  a  common  jury,  and 
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16Z.  in  oaBe  of  a  ■pedal  jury,  if  such  distaiioe  do  not  exceed  five  nnks ; 
and  16Z.  in  case  of  a  eoounon  juzy,  and  21L  in  case  of  a  special  jnij,  if 
it  be  above  fiye  miles.  And  if  sach  stun  shall  be  more  than  sufficient  to 
pay  the  expenses  of  the  view,  the  smphis  shall  forthwith  be  retnnied  to 
the  attorney  of  the  party  who  obtained  the  view ;  and  if  such  sum  shsU 
not  be  sufficient  to  pay  such  expenses,  the  deficiency  shall  fortliwilh 
be  paid  by  such  attorney  to  the  under-sheriff.  And  the  under-sheriff 
shall  pay  and  account  for  the  money  so  deposited  according  to  the  scale 
following  (that  is  to  say) : — 

£    «.  d. 
For  travelling  expenses  to  the  under-sheriff,  showers,  and 

jurymen,  expenses  actually  paid,  if  reasonable. 
Fee  to  the  under-sheriff,  when  the  distance  does  not  exceed 

6  miles  from  his  office  •  .110 

Where  such  distance  exceeds  6  miles  ..220 

And  in  case  he  shall  be  necessarily  absent  more  than  one  day, 

then  fbr  each  day  after  the  first  a  further  fee  of    .  .110 

Fee  to  each  of  the  showers  the  same  as  the  under-sheriff, 

calealattng  the  distance  fiRAn  their  respective  places  of 

abode. 
Fee  to  each  common  juiyman,  per  diem  .  •  •      •    0    5    0 

For  each  special  juryman        •  .  .  .110 

Allowance  for  refireshment  to  the  under-sheriff,  showers,  and 

jur3rmen,  whether  common  or  special,  each,  per  diem        .050 
To  the  bailiff  for  summoning  each  juryman,  whose  residence 

is  not  more  than  6  miles  distant  from  the  office  of  the 

under-sheriff         ,  .  .  .026 

And  to  each  whose  residence  does  exceed  5  miles  of  meted 

distance        •  •  .  .  •  .060 
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ABANDONMENT 

of  order  to  amend  before  payment  of  costB,  352 
of  trial  by  a  apecial  jury,  366 

ABATEMENT, 

demurrer  to  plea  in,  defendant  formerly  not  entitled  to  ooflts  on, 

13,86 
oofits  on  pleas  in  abatement^  322 

for  nonjoinder,  103 

in  repleyin,  211 
amendment  after  plea  in,  272,  323. 
eeuseUtr  hreve,  after  plea  in,  272 
plea  in,  of  pendency  of  another  action,  347 
of  suit  by  death,  286 

in  ejectment,  197 

ABIDE  THE  EVENT, 

ooatB  of  former  trial  directed  to,  384 
actions  referred  to  arbitration,  to,  409 

ABOETIVE  ISSUES, 
costs  of,  29 

costs  of  attempt  at  trial  of,  376,  377,  406 
reference  of,  costs  of,  423 

ABEOAD, 

security  for  costs  when  plaintiff  is,  224 

ABSCONDING  DEBTOES, 
costs  of  arresting,  366 

ACCEPTANCE 

of  bill  of  exchange,  a  cause  of  action  within  the  County  Court 
Acts,  156 

ACCEPTOB 

of  bill  of  exchange  may  stay  proceedings  on  payment  of  debt  and 

costs  in  one  action,  341 
recovery  by,  of  costs  as  damages,  543 
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ACCOUNT, 

light  to  sue  in  County  Court  for  balance  of,  145 

ACnON, 

coats  of,  in  general,  1 

on  judgments,  167 
cause  of,  meaning  of,  in  County  Court  Acts,  147 
cross,  set-off  of  costs  in,  612 
by  attorney  and  solicitor,  to  recover  costs,  525 

AD  AUDIENBVM  SRE0EE8, 
idrefacUu,  408 

ADMINISTBATOBS.*-iS^  Exbcutoss. 

ADMISSION 

of  documents,  costs  respecting,  357 

proof  of,  357,  note  (a) 
of  plaintiff  to  sue  in  Jbrmd  pauperis,  256 

ADV0WS0N8, 

proTisions  for  the  protection  of  incumbents  of,  finom  vexatious  pro- 
ceedings, 212 

AFFIDAVIT 

of  debt  under  Bankrupt  Act,  costs  of,  236 

in  support  of  security  for  costs,  330 

for  costs  of  the  day,  372 

objections  to,  discharge  of  rules  on  the  ground  of,  484 

of  increase,  496 

costs  of  in  general,  561,  564 

AGEKEMENT 

of  reference  to  arbitration,  415 

AIEL, 

damages  recovered  in  writ  of,  2 

ALLOCATUE, 

where  there  are  several  defendants,  100 

ALLOWANCE 

to  witnesses,  488,  499,  562 
of  costs,  general,  553 

AMBASSADOB, 

not  required  to  give  security  for  costs,  326 

AMENDMENT 

in  the  process  or  pleadings  in  actions,  costs  of,  348 
after  plea  in  abatement  for  non-joinder,  103,  272,  323 
payment  into  court  after,  304 
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AMENDS, 

tender  of,  by  Jusiioefl  of  the  Peace,  248 

for  anything  done  nnder  Larceny  Act,  249 

for  anything  done  under  County  Court  Act,  252 

AMEECEMENT, 

of  a  plaintiff  for  his  fiUae  daim,  2 

ANIMALS. 

proyiaionB  as  to  costs,  in  statute  for  the  preyention  of  cruelty 
to,  263 

APPEALS 

from  the  County  Courts,  474 
under  the  Begistration  Act,  475 

APPEAEANCE, 

costs  on  judgment  for  non,  in  ejectment,  196 

APPLICATION.— /8fe«  dUo  "  Cebtificatb.'* 

for  costs,  in  actions  on  judgments^  when  to  be  made,  169 
for  writ  of  mandamus,  costs  of,  437,  438 
in  prohibition,  446 

APPOINTMENT 
for  taxation,  493 

APPORTIONMENT, 

of  costs  of  issues,  70 
of  several  defendants,  96 

AEBITEATION.— &w  aUo  "Awabd." 

application  of  the  86th  section    of  the  Bankrupt  Act  to  cases 

referred  to,  240 
award  of  issues  in  oases  referred  to,  288 
costs  of  a  special  jury  on  action  on  indictment  referred  to,  369, 

370,  371 
costs  where  award  set  aside  and  cause  tried  again.  379 

AEBITBATOB.— i&w  ''Abbitbatiow"  and  "  Awabd." 

ARBEST, 

of  a  defendant,  costs  upon,  353 
of  judgment,  costs  upon,  389 
costs  of  abortive  issues  on,  29 

ASSAULT, 

costs  in  action  for,  105 

ASSESSED  TAXES, 

costs  in  actions  connected  with  the  collection  of,  133 

p  P 
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ASSESSMEin', 

of  duna^^es,  on  judgment  bj  default  to  new  assignment*  311»  314» 
816,  317 

ASSETS, 

liability  of  defendant's  executors  to  costs,  as  far  as  assets  extend, 
230 

ASSIGNEE, 

of  repleyin  bond,  staying  proceedings  in  seversl  actions  by,  348 

ASSIGNEES  OF  BANKEUPTS, 
liability  of,  to  costs,  236,  243 
security  for  costs  in  actions  for  the  benefit  of,  241 

ASSUMPSIT, 

distributable  issues  in  action  of,  51,  57 

ATTACHMENT 

for  non-payment  of  costs,  520 

on  discontinuance,  plaintiff  not  liable  to,  267 

ATTENDANCES, 
costs  of,  578. 

ATTORNEY, 

costs  of,  in  case  of  seyersl  defendants,  95,  97 

Set-off  of  costs  not  to  prejudice  attorney's  lien,  101, 514 

Pririlege  of,  to  sue  in  superior  courts  taken  away  by  the  County 

Court  Acto,  140 
lien  of  pauper  plaintiffs,  260 
when  required  to  give  security  for  costs,  333,  335 
actions  by,  to  recover  costs,  525 

ATTOENEY  AND  CLIENT, 
costs  as  between,  181,  553 

when  defendant  entitled  to  under  County  Court  Acts,  138, 185 

in  replevin,  211 

in  actions  against  justices,  245 

arbitrator  cannot  award  costs  to  be  t«zed  as  between,  421 

principles  of  taxation,  as  between,  493 

recovery  of  as  damages,  549 

AWARDS.— iS^  also  "  Abbitbation." 
costs  on,  409 

of  what  matters  the  reference  may  be,  409 
terms  of  submission  as  to  costs,  409,  410 
costs  can  only  be  awarded  where  power  given,  410,  411 
award  must  show  in  whose  £ivour  it  is  made,  412 
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AWAEDS— eoii^'ii««(i. 

where  costs  are  in  Uie  arbitrator's  discretion,  he  must  award  them, 

414 
and  the  amount,  if  so  directed,  416 
but  not  otherwise,  421 
where  parties  entitled  to  costs  of  issnes,  416 
duty  of  arbitrator  as  to  awarding  issues,  416,  417 
when  arbitrator  may  award  generally,  418 
enforcement  of  imperfect  awards,  419 
arbitrator  may  direct  by  whom  costs  are  to  be  paid,  421 
scale  on  which  costs  of  successful  party  to  be  taxed,  422,  43Z 
where  costs  abide  the  event,  416,  418,  422,  423 
set-off  of  costs  by  arbitrator,  423, 424 
power  of  Court  to  remit  matters  to  the  arbitrator,  424 
what  are  costs  of  the  reference,  425 
costs  of  the  cause,  426 
costs  of  the  award,  419,  note  {d) 
costs  on,  how  recovered,  427 
distinction  with  respect  to  costs  between  a  reference  at  niti  prius, 

and  at  an  earlier  stage  of  the  cause,  428 
power  of  arbitrator  to  certify,  426 
when  costs  may  be  taxed,  430 

BAIL, 

deposit  for  debt  and  ooste  in  lieu  of,  353,  364 
costs  of  justifying  and  opposing,  366 
teirefiusicu  against,  on  a  recognisance,  403 

BAILABLE  PBOCESS, 
proceedings  on,  363 

BAIL  BOND 

staying  proceedings  on,  on  payment  of  costs  of  one  action,  347 

BAILIFF, 

of  County  Court,  costs  in  actions  against,  251 

BANZEUPT  ACT, 

costs  in  actions  for  any  thing  done  in  pursuanee  of,  186, 186 
recovery  of  costs  barred  by,  622 

BANKErPTS, 

actions  relating  to,  236 
security  for  oosta  by,  331 

BATTEEY, 

actions  for,  excepted  from  the  Statute  43  of  Elix.  c.  6, 104 
included  in  the  22  &  23  Car.  11.  c.  9, 106 

p  p  2 
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BEQUEST, 

under  a  will,  qtiattionB  retpeeting,  exdudad  from  the  j 
of  the  County  Goorts,  137 

BESAIEL, 

damages  recovered  in  writ  of,  2 

BILLS  OF  EXCHANGE, 

within  the  joriBdiction  of  the  Connty  Court,  156 
■tajing  proceeding!  in  sereral  actions  on,  on  payment  of  amoont 
and  costs  in  one,  341 

BBEACH  OF  CONTBACT, 

recovery  of  costs  as  damages  in  actions  for,  542,  543 

BBEACH  OF  PROMISE  OF  MABBIAGE, 

action  for,  exdnded  from  the  jurisdiction  of  the  County  Courts, 
137 

BELIEFS, 

allowance  for,  on  taxation,  503,  561 

apportionment  of  costs  of,  in  case  of  several  defendants,  98 

costs  of,  where  new  trial  granted  on  payment  of  costs,  383 

CAPIAS, 

writ  of,  costs  of,  553 

for  arrest  of  absconding  debtors,  356 

CASES 

sent  from  other  Courts  for  the  opinion  of  the  Judges  of  the  Superior 
Courts,  costs  of,  473 

CA88ETUB  BBEVE, 

after  plea  in  abatement,  272 

CACJSE, 

costs  of,  distinction  between,  and  costs  of  new  trial,  383 

where  they  abide  the  event  in  actions  referred  to  arbitration, 
409,410 

CAUSE  OUT  OF  COUBT, 
costs  where,  262 

CERTIFICATE 

of  Judge,  to  deprive  of  costs  under  stat.  43  Eliz.  c.  6, 104, 105, 109 
when  to  be  given,  110 

to  give  costs  under  stat.  22  &  23  Car.  n.*c.  9, 106 
under  Lord  Denman's  Act,  108,  112,  321,  429 
when  to  be  given,  120 
power  of  to  rescind,  125 
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CEETIFICATE— «wi<»«wrf. 

under  County  Court  Acts,  138, 141 

discretion  of,  respecting,  144 
power  of  presiding  officer  to  give,  includes  sheriff,  168, 159 

when  to  be  given  under  County  Courts  Act,  159 

under  London  Act,  161 
when  two  certificates  are  necessary,  163 
in  quare  impedit,  213 

in  actions  for  the  infringement  of  patents,  216 
of  proof  or  admission   of  petitioning  creditor's  debt,  or  other 

matter,  243 
to  give  plaintiff  costs  in  actions  against  officers  of  County  Court, 

251 
of  proof  of  documents,  367,  358 
for  special  jury,  365,  370 
of  arbitrator,  413 

as  to  costs,  429 

CJEBTIOBAIdl, 

costs  on  indictments  removed  by,  454 

CHANCERY, 

costs  of  feigned  issues  from,  216 

CLAIMANT  IN  EJECTMENT, 
when  entitled  to  costs,  197 

CLEEK  OF  COUNTT  COUET, 
costs  in  actions  against,  261,  253 

COMMISSION  TO  EXAMINE  WITNESSES,  362 

COMMON, 

right  of,  pleadings  in  action  respecting,  to  be  taken  distributively, 

66,67 

COMMON  LAW, 

no  right  to  costs  at,  1 

COMMON  LAW  PBOCEDUEE  ACT,  1852.— i&e  Tablb  of  Sta- 
TUTS8  at  the  commencement  of  the  volume, 

COMPANY, 

joint-stock,  scire  facias  against  members  of,  403 

CONCTJERENT  JUEISDICTION 
of  the  County  Courts,  138, 141, 157 
costs  in  cases  of,  252 

CONDITION  PEECEDENT, 

when  payment  of  costs  is  a,  352, 490 
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CONFESSION, 

judgment  bj,  in  ejectment^  196,  ld7 
of  plea  ^u  darrein  conUnuamce,  276 
ofezTor,  400 

CONSENT, 

costs  on  termination  of  init  by,  286 

CONSOLIDATION 

of  actions,  staying  proceedings  on,  343 

CONSTABLES, 

costs  in  actions  against,  183 

CONSULTATIONS, 
clerk's  fees  on,  662. 

CONTRACT, 

recovery  of  costs  as  damages  in  actions  for  breach  of,  64^,  643 

CONTRIBUTION, 

for  costs,  actions  to  recorer,  639 

CONVICTION, 

most  be  set  aside  before  action  brought  against  justice  in  respect 

of,  247 
costs  of  setting  aside,  where  reooyerable  as  damages,  648,  649 

COPARCENER, 

right  and  liability  of,  to  costs  in  ejectment,  200 

COPIES 

of  documents  and  proceedings  when  allowed  on  taxation,  602 

CORPORATE  OFFICES, 

quo  ioarranto  informations  respecting,  448 

COSINAGE, 

damages  recoyered  in  writs  of,  2 

COSTS  on  orders  of  Justices  and  other  proceedings  remoYcd  by,  466 
removal  of  cases  firom  county  court  by.  111,  143 

COUNSEL'S  FEES, 

allowance  of  on  taxation,  603,  662 

apportionment  of,  in  the  case  of  several  defendants,  98 

when  new  trial  granted,  383 

COUNTERMAND  NOTICE  of  TRIAL, 
costs  on,  371 
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COUNTS, 

right  of  plaintiff  to  costs  of  one  or  more,  under  the  Statnte  of 

Gloucester,  15 
defendant  formerly  not  entitled  to,  unless  snoceeding  on  the  whole 

canse  of  action,  16 
role  of  Hilary  Term,  2  Will.  lY .  respecting,  16 
pleading  rules  of  Hilary  Term,  1853,  31 
effect  of  haying  more  than  one,  founded  on  the  same  cause  of 

action,  32 
costs  of  striking  out,  352 
when  issues  upon  pleas  in  denial  to  one  count  are  divisible,  42 

when  general  issue  pleaded  to  seyeral  counts,  42 
apportionment  of  costs  of  seyeral,  71 
costs  of,  in  feigned  issues,  220 
payment  of  money  into  Court  on  one,  295 

COUNTY  COUETS, 

jurisdiction  of,  137, 139 

costs  in  actions  for  anything  done  in  pursuance  of  Acts  relating  to, 

186,  251,  252 

appeals  firom,  474 

COVENANT, 

recoyeiy  of  costs  as  damages,  for  breach  of,  543 — 546 

CEEDIT, 

for  payments  and  set-off  in  particulars  of  demand,  275 

CEIMINAL  CASES, 

power  of  Judge  to  certify  for  special  jury  in,  370 

CEIMINAL  CONVEESATION, 

action  for,  excluded  from  the  jurisdiction  of  the  County  Court,  137 

CEIMINAL  INFOEMATION, 

costs  on,  468 

CE0S8  ACTIONS, 

set-off  of  costs  in,  512 

CEOWN 

neither  pays  nor  receiyes  costs,  454 

CUSTOM, 

a,  not  within  the  exception  in  the  County  Court  Acts,  152 

CUSTOMS, 

costs  in  actions  for  anything  done  under  Act  relating  to,  250 

DAMAGES, 

in  lieu  of  costs,  before  the  Statute  of  Gloucester,  1 
statute  applicable  where  plaintiff  recoyered,  2 
costs  considered  as  part  of,  2,  3 
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BAJAAG^ES—iiontinued. 

not  reooYerable  in  ejechnent,  196 

for  impriBonment  in  actions  against  joBtioee,  245 

reooverj  of  costs  as,  639 

under  forty  shillings,  costs,  where,  104 

DAY,  COSTS  OF  THE,  371 

payment  of,  by  pauper  plaintiff,  260 

plaintiff  in  error,  401 

set-off  of,  against  costs  of  the  cause,  616 

DJP  NOVO, 

trial  387 

DEATH 

of  parties,  effect  of,  in  ejectment,  197, 199 

costs  where  suit  is  terminated  by,  before  yerdict,  286 

writ  of  reyivor,  or  suggestion  in  case  of,  403,  404 

of  party  making  return  to  mandamus,  not  to  abate  proceedings,  441 

DEBT, 

action  of,  issues  in,  when  distributable,  42,  62 

DEDUCTION 

of  costs  of  issues,  16,  606 

of  interlocutory  proceedings,  612 
in  case  of  several  defendants,  101 
from  sum  recovered  in  action  against  trader  \mder  Bankrupt 

Act,  237 
on  proof  or  admission  of  petitioning  creditor's  debts,  trading* 
&c.,  243 

DEFAULT, 

judgment  by,  281 

costs  in  ejectment,  by,  199 

judgment  by,  to  new  assignment,  312,  321 

costs,  where  action  terminated  by  plaintiffs,  262 

DEFECTS 

in  proceedings,  amendment  of,  360 

DEFENDANT, 

right  of,  to  costs  in  general,  7 

on  judgment  on  demurrer*  6, 13 

on  nonsuit,  8 

on  special  verdict,  8 

on  judgment  of  non  pros,  9 

on  nolle  prosequi,  11 

on  discontinuance,  11 
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a>EFENDANT— «wi«it««(f. 

BtatuteB  giying  double  and  treble  costs  to  in  certain  actionfl,  183 

costs  for,  in  ejectinent»  196,  200 

may  stay  proceedings  in  certain  actions  of  ejectment,  204 

in  replevin,  costs  of,  208, 430 

executor  or  administrator,  liability  of,  to  costs,  229,  230 

cannot  defend  in  farmd  pauperis,  256 

costs  off  where  suit  terminated  before  verdict,  by  act  or  defiinlt  of 
the  plaintiff,  262 

costSf  where  sxdt  terminated  before  verdict,  by  the  default  of  the 
defendant,  281 

not  required  to  give  security  for  costs,  334 

staying  proceedings  on  payment  of  debt  and  costs  by  one,  in  several 
actions,  345 

liability  of,  to  costs  of  the  day,  for  not  proceeding  to  trial  by  pro- 
viso, 372 

in  error,  costs  of,  397 

where  entitled  to  costs  of  the  day,  372 

in  mandamus,  when  entitled  to  costs,  436 

in  ^[uo  warranto  informations,  449 

DEFENDANTS.— &w  also  "  Several  Defendants." 
costs,  where  there  are  several,  93 
on  plea  of  nonjoinder  of,  103,  351 
in  ejectment,  where  one  confesses,  196 
on  discontinuance  as  to  one  or  more  of  several,  200 
in  replevin,  209 
on  judgment  by  default,  by  one  of  several,  283 

DEMAND, 

of  security  for  costs,  330 

DEMANDANT, 

right  of,  to  costs,  under  the  Statute  of  Gloucester,  2 

DEMUEEEB, 

costs  upon,  6,  19,  85 

plaintiff's  right  to,  6 

defendant's  right  to,  6,  13 

in  qtiare  impedit,  213 
costs  of,  on  discontinuance,  267,  268 

DEPOSIT, 

as  security  for  costs  in  lieu  of  bail,  on  arrest  of  defendant,  353, 354 

DEVISE, 

questions  respecting  the  validity  of  any,  excluded  from  the  County 
Courts,  137 
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DntECnONS  TO  THE  MASTEBS,  OF  HILABY  TEEM,  1863, 
402,661 
with,  reipect  to  oertain  aetlonB  not  exoeedhig  20^.,  170«  662 


DISCHAEGE  of  the  Jury,  287 

DISCONTINUANCE, 
costs  upon,  11,  264 

as  to  one  or  more  of  seyeral  defendants  in  ejectment,  200,  271 
after  plea  in  bar  of  the  further  maintenance  of  the  action,  275 
after  payment  into  court,  903 
after  new  trial  granted,  379,  389 
in  error,  899 

DISPAUPEBING 

plaintiff,  266 

DISTRIBUTABLE  PLEADINGS, 
statute  respecting,  41 

DIVIDING  CAUSE  OF  ACTION, 
in  County  Courts,  147 

DIVISIBLE  ISSUES, 
costs  of,  40 

where  raised  by  pleas  in  denial,  40 
where  by  pleas  in  confession  and  aToidance,  64 
in  ejectment,  200 
in  feigned  issues,  222 

DOCUMENTS, 

costs  of  proof  o(  867,  496 
inspection  of,  864 
costs  of  copies  of,  661. 

DOUBLE  AND  TBEBLE  COSTS,  181 
statute  repealing,  182 
in  replevin,  210,  430 
when  new  trial  granted,  886 
to  defendants  in  error,  897,  400 
effect  of  Lord  Denman's  Act  on  statutes  giving,  120 

DWELLING. 

within  the  jurisdiction  of  the  County  Courts,  what  is,  163 

ECCLESIASTICAL  PATBON, 
judgment  for  costs  against,  213 

EJECTMENT, 

costs  in  action  of,  196 
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EJECTMENT— eofi^iM({. 

iflSTies  in  aotion  of,  when  diBtribntable,  42,  46 

apportionment  of  ooBts  of,  77 
ezduded  from  the  jurisdiotion  of  the  Coonty  Courts,  187 
double  oosts  for  defendant  in  certain  actions  of,  183 
set-off  of  costs  in  action  of,  where  plaintiff  snes  inforrndpa/u^perit, 

269 
discontinnanee  in,  as  to  one  or  more  of  seyeral  defendants,  271 
stayinf^  proceedings  in,  until  payment  of  costs  offormer  actions,  838 
consolidation  of  actions  of,  844 
proceedings  in  error  in,  899 

ELEGIT, 

execution  for  costs  by,  18 

scire  fadag,  for  Teeorerj  of  land  taken  under,  403 

ENGLAND, 

security  for  costs  by  plaintiff  residing  out  of,  826 

ENTEEING  A  SUGGESTION, 
to  take  away  or  give  costs,  187 

EQUITABLE 

control  by  the  Courts  oyer  the  oosts  of  actions,  824 

EEBOE, 

costs  of  proceedings  in,  397 
security  for  costs  by  plaintiff  in,  336 
on  quo  warranto  informations,  462 

EBEOES, 

in  proceedings,  amendment  of,  360 

EVIDENCE, 

costs  of,  where  issues  fotmd  for  each  party,  70 

incidental  costs  relating  to,  not  goyemed  by  the  yerdiot,  367 

oosts,  when  new  trial  granted  on  ground  of  yerdict  being  against> 

881 
allowance  of  oosts  on  taxation,  497 

EXECUTION  FOE  COSTS, 

expressly  giyen  to  defendants  by  stat.  8  &  9  Will.  III.  c.  11, 13 

not  stayed  or  delayed  by  proceedings  in  error,  398 

may  issue  during  lives  of  the  parties  without  reyiyal  of  the  judg- 

ment,  403 
expenses  of,  may  be  levied,  442,  617 

EXCISE, 

costs  in  actions  against  ojfficers  of,  184 
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EXECUT0E8  AND  ADMINISTBATOES.— &e  oho  *'  Legal  Rb- 
psssbntatiyb/* 
actions  b j  and  againat,  227 
Becority  for  costs  by,  328 
liability-  of  to  costs  in  prohibition,  447,  448 
costs  of  proceeding  against,  for  not  accounting  for  lef^acy  duties,  489 

EXTBA  COSTS,  substituted  for  double  and  treble  coste,  182 
reeoveiy  of,  as  damages,  549 

FACT,  QUESTIONS  OF. 

how  raised,  and  tried  under  the  Common  Law  Frocedore  Act» 
1862,  407,  408 

FAIB, 

question  of  title  to,  exeluded  from  the  jurisdiction  of  ihe  Counlj 
Courts,  137 

FALSE  IMFRISONMENT, 

recovery  of  costs  as  damages  in  action  for,  548, 549 

FALSE  RETURN, 

to  mandamiUt  action  for,  432 

now  superseded,  434 
FEES, 

table  of,  of  officers  of  Courts,  565 

of  sheriff's  fees,  569 

admission  of  plaintiff  to  sue  without  payment  of,  257 

counsers,  where  new  trial  granted,  383 

allowance  of,  on  taxation,  503,  551,  552 

FEIGNED  ISSUES, 
costs  of,  216 

FIERI  FACIAS, 

execution  for  costs  by,  13 

FORMEDON, 

neither  plaintiff  nor  defendant  formeriy  entitled  to  costs  in,  13 

FOREIGNEB, 

security  for  costs  by,  326 

FORTY  SHitiLINGS, 

costs  where  damages  under,  104,  305 

staying  proceedings  in  actions  for  debts  under,  164 

FBANCHISB, 

questions  of  title  to  any,  excluded  from  the  jurisdiction  of  the 
County  Court,  137 

FREEHOLD.— &e  "Title." 

actions  concerning,  excepted  frx>m  the  Statute  43  of  Eliz.,  104 
and  from  the  22  and  23  Car.  11.  c.  9, 105 
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FULL  COSTS, 

in  Ilea  of  double  or  treble  costs,  182,  495 
in  action  against  petitioning  creditor,  242 

GEKEEAL  COSTS  OF  A  CAUSE,  33,  36 
who  entitled  to,  36 
what  are,  36,  82 

in  ejectment,  when  claimant  entitled  to,  200 
for  defendant  executor,  232 
on  discharge  of  the  jury,  287 
on  trayerse  of  new  assignment,  316 

GENEEAL  COUNT, 

distributable  issues  upon,  raised  by  plea  in  denial,  43, 44 

GEITEBAL  ISSUE, 

pleaded  to  several  counts,  raises  distributable  issues,  42 
apportionment  of  costs  and  evidence  on  plea  of,  82,  84 

GENEBAL  PBINCIPLES  OF  TAXATION,  493 

GENEBAL  VEEDICT, 
who  entitled  to,  33,  35 

GLOUCESTER,  STATUTE  OF,  2 
right  to  costs  previously  to,  1 
former  construction  of,  3,  4 

GUAEDIAN, 

security  for  costs  by,  334 

HEfiEDITAMENTS, 

questions  of  title  to,  corporeal  and  incorporeal,  excluded  from  the 
jurisdiction  of  the  County  Courts,  137, 150, 151 

HIGH  BAILIFF 

of  County  Court,  actions  against,  253 

HIGHER  SCALE, 
of  costs,  553 
when  costs  to  be  taxed  on,  171*  552 

HIGHWAY  ACT, 

costs  in  actions  for  anything  done  in  pursuance  of,  184 

costs  of  indictments  under,  removed  by  certiorari,  460, 461,  462 

HUSBAND  AND  WIFE, 

security  for  costs  in  action  by,  327,  328 

ILLEGAL  CONVICTION, 

costs  of  setting  aside,  when  recoverable  as  damages,  548,  549 

IN  FORM  A  PAUPEBISs 

costs  in  actions  where  the  plaintiff  sues,  253 
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n^CIDfiNTAL  COSTS, 

relating  to  eTidenoe,  not  gOTerned  by  the  yerdiot^  357 
allowanoe  of,  on  taxation,  405 

mCB£ASED  COSTS, 
origin  of,  8 

not  to  be  giren  in  aotiona  of  •lander,  where  damages  under  40» .,  105 
affidavit  of,  496 

INCUMBENTS 

of  advowBons,  prorisionB  for  the  protection  of  from  yezationa  pro- 
ceedings, 212 

INDEMNITY 

for  costs,  when  to  be  given  to  nominal  plaintiff  by  the  real  litigants, 

386 
recorery  of  costs  as  damages,  in  actions  where  parties  indemni- 
fied, 542 

INDICTMENTS 

removed  by  eerUorari,  costs  of,  454 

INDOESEMENT, 

of  costs  on  writ  of  summons,  573 

effect  of  on  cases  where  a  writ  of  trial  is  issued,  175 

on  writ  of  summons  of  notice  of  stay  of  proceedings  on  payment  of 

debt  and  costs,  341 
amendment  of,  351 

INFANT 

plaintiff  in  ejectment,  security  for  costs  by,  205 
not  in  general  required  to  give  security,  334 
awsrd  of  costs  to  be  paid  by,  422 

INFOEMATIONS, 

quo  warranto^  costs  upon,  448 
security  for  costs  in,  334 
criminal,  costs  on,  468 

INFEINGEMENT  OF  PATENTS, 
costs  in  actions  relating  to,  214 

INQUIEY.— &»  "  Wbit  op  Inquiry." 

INQUISITIONS 

under  the  Tithe  Act,  costs  of,  471 

INSOLVENT, 

security  for  costs  by,  330 

INSOLVENT  DEBTORS  ACT, 

costs  in  actions  for  any  thing  done  under,  184 
reooyery  of  costs,  when  barred  by,  523,  524 
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INSPECTION  OF  DOCUMENTS, 
costs  of,  364 

INSTRUCTIONS, 

allowance  of  costs  as,  564 

INTEELOCUTOBY  PROCEEDINGS, 
costs  of,  348,  479 

aUowance  of,  on  taxation,  495 
dednction  of,  512 
costs  of,  by  pauper  plaintiff,  260 

costs  under  proyisions  for  the  admission  and  proof  of  documents,  are 
not,  362 

INTERPLEADEE  ACT, 
feigned  issues  under,  222 
order  for  costs  under,  520 
liability  of  assignees  to  costs  of,  236,  note  (a) 
security  for  costs  in,  335 
costs  o(  where  new  trial  granted,  381 

INTPEROGATOBIES, 

under  commission  to  examine  witnesses,  costs  of,  364,  500 

IRELAND, 

security  for  costs  by  plaintiff  residing  in,  325 

IRREGULARITY, 

costs  of  rule  to  set  aside  proceedings  for,  351,  note  (c),  483 

ISSUES, 

costs  of,  in  general,  14 

imder  the  Statutes  4  Anne,  c.  16,  and  15  &  16  Vict.  c.  76,  s.  81, 

18,  92 
imder  the  pleading  roles  of  Hihuy  Term,  1853,  31 

Practice  rule  of  Hihiry  Term,  1853,  17 
deduction  of  defendant's  costs  of,  16,  506 
definition  of  costs  of,  36 
divisible  costs  of,  40 
apportionment  of  costs  of  several,  70 
in  actions  for  the  infringement  of  patents,  215,  note  {h) 
in  feigned  issues,  217 
costs  of,  when  plaintiff  sues  informdpai^eris,  259 

ISSUES  OF  LAW, 

costs  where  there  are,  85 

discontinuance  as  to,  267 

award  on,  in  actions  referred  to  arbitration,  288 

costs  of,  on  payment  of  money  into  Court,  296 

on  new  assignment,  310 
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ISSUES  OF  UiW^conHnued. 
on  pleas  in  abatement,  323 

ooste  where  new  trial  granted  on  a  partLcnlar  issue,  379 
costs  of  issues  of  fact  upon  writ  of  judf^ment  or  judgment  non  ob- 
stante veredicto,  390,  396 
costs  of,  in  actions  referred  to  arbitration,  416,  417,  419 

in  mandamus,  437 

in  prohibition,  417 

in  quo  warranto  informations,  450 
set-off,  and  deducting  costs  of,  606, 511 

JOINBEE 

of  causes  of  action*  under  the  Common  Law  Procedure  Act,  1852, 173 

JOINT  DEFENCE, 

in  ejectment,  costs  upon,  202 

JOINT-STOCK  COMPANY, 

scire  fadas  against  members  of,  403 

JOINT  TENANT, 

costs  of,  in  ejectment,  200 

JUDGE, 

discretion  of,  to  grant  certificate  for  costs  where  damages  under 
40s.,  118 
to  grant  certificate  or  order  for  costs  under  County  Court 

Acts,  144 
to  make  order  respecting  payment  of  costs  by  a  plaiatiff's 
executor,  228 
power  of  to  discharge  the  jury,  289 

order  of,  not  necessary  on  payment  of  money  into  Court,  292 
order  of  to  stay  proceedings  on  payment  of  debt  and  costs  only 

conditional,  342 
power  of,  to  amend  proceedings,  348, 350 

costs  of  trial,  where  verdict  against  the  opinion  of  or  by  misdi- 
rection of  the,  379,  380 
costs  of  cases  sent  for  the  opinion  of  Judges  of  the  Superior  Courts, 

473 
costs  of  rule  appealing  from  decision  of,  at  Chambers,  487 
costs  of  maldng  order  of,  a  rule  of  Court,  487 

JUDGMENTS, 

costs  of  actions  on,  167 

scire  facias  upon,  against  public  officers,  &c.,  403 

reviyal  of,  403 

getting  aside  for  irregularity,  costs  of  rule  for,  483 

reooTery  of  costs  of,  as  damages,  549 
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JUDGMENT  ABEBSTED, 
oo0ti  where,  389 

JUDGMENT  BY  DEFAULT.— S«  "  Dwauit." 

JUDGMENT  NON  OBSTANTE  VEBJSDICTO, 
oosU  upon,  390,  393 

JUBAT  OF  AFFIDAVIT, 

objectioDB  to  discharge  of  mlet  on  the  ground  of,  484 

JDBISDICTION, 

of  the  Coonty  Courts,  137, 139 

of  the  Sheriff's  Court  of  the  City  of  London,  160, 163 

security  for  costs  where  the  plaintiff  is  oat  of  the,  32-1 

JUBOB, 

withdrawal  of  a,  290 

after  payment  of  money  into  Court,  303 
special,  fee  of,  366,  note  (a) 

JUBY, 

costs  on  discharge  of,  287 

Act,  costs  for  defendants  in  suits  for  anything  done  under,  183 

special,  costs  of,  364 

view  by,  costs  of,  371,  673 

JUSTICES 

of  the  peace,  costs  in  actions  against,  244 
<vder8  of,  removed  by  certiorari,  costs  on,  466 

LANDLOBD  AND  TENANT, 

costs  in  actions  of  ejectment  between,  202 
costs  in  replevin  suits  between,  210 

LABCENY, 

statute  for  consolidating  the  laws  relative  to,  cosfcs  of  actions  for 
anything  done  in  pursuance  of,  249 

LAW, 

questions  of,  how  raised  and  determined  under  the  Common  Law 
Procedure  Act,  1862,  407,  408 

LEGACY  DUTY, 

costs  for  not  accounting  for,  489 

LEGAL  EVENT, 

of  award,  where  costs  abide,  413 

LEGAL  BEPRESENTATIVE, 

continuance  of  action  of  ejectment^  by,  197 
costs  of  proof  of  title  by,  198 

LETTEB  BEFOBE  ACTION, 
costs  of,  on  taxation,  497,  661 

Q  Q 
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■ 

LETTEBS  PATENT.— &tf  "  Pateitts." 

LIBEL, 

distributable  iMnes  in  action  for,  42,  44,  64 

when  Judge  may  certify  under  Lord  Penman's  Act.  in  action  for, 

119 
actions  for,  excluded  from  the  jurisdiction  of  the  County  Courts,  137 
payment  of  money  into  Court,  in  actions  for,  291 
costs  of  special  jury  in  action  for,  367 
costs  of  indictments  and  criminal  informations  for,  470, 471 

LIB E BUM  TENEMJSNTUM, 
plea  of,  when  divisible,  66 
effect  of,  on  new  assignment,  320 

LIEN 

of  attorney  for  costs,  101,  514 

in  actions  injhrmd  nentperU,  260 

LIMITATION, 

under  a  wiU,  cases  in  which  may  be  disputed,  excluded  from  the 

County  Courts,  137 
the  like  in  the  London  Sheriff's  Court,  160 

LIMITATION  OF  COSTS, 

by  particular  statutes,  104 

where  damages  are  under  40^.,  104 

under  the  Small  Debts  Acts,  136 

staying  proceedings  without  costs,  in  actions  for  debts  under  40f ., 
164 

actions  on  judgments,  167 

directions  of  Hilary  Term,  1853,  with  respect  to  actions  not  ex- 
ceeding 20Z.,  170,  552 

LONDON, 

recovery  of  small  debts  in  the  city  of,  160 

costs  in  actions  for  anything  done  in  pursuance  of  Act,  186 

LOWEE  SCALE, 
of  costs,  553 
when  costs  to  be  taxed  on,  171,  652 

LUNATICS, 

costs  in  actions  for  anything  done  under  Act  for  care  and  treatment 
of,  185 

MAXEB 

of  promissory  note,  may  stay  proceedings  on  payment  of  debt  and 
costs  in  one  action,  341 

MALICIOUS  GEIEVANCE, 

effect  of  Judge's  certificate  that  action  was  for  a,  112 
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MALICIOUS  PROSECUTION, 

action  for,  excluded  from  the  County  Courts,  137 
recoYeiy  of  costs  as  damages,  in  actions  for,  548, 549 

MALICIOUSLY, 

costs  against  Justices,  where  act  complained  of  is  alleged  to  be 
done,  245,  247 

MANDAMUS, 

costs  of  proceedings  by,  431 

nature  of  the  writ,  and  general  proceedings  thereupon,  431 

costs  of  discharged  rule  for  writ,  432 

statutes  9  Anne,  c.  20,  and  1  Will.  IV.  c.  21,  respecting,  432,  439 

costs  of  issues  on  return  to,  30,  437 

rule  of  Court  for  the  payment  of  costs  respecting,  how  drawn  up, 

438 
general  rule  respecting  costs  of  application  for,  438 
peremptory,  439 
costs  against  third  parties,  441 
payment  of  costs  enforced  by,  521 

MAPS, 

costs  of,  564 

MASJCET, 

questions  of  title  to  any,  excluded  from  jurisdiction  of  the  County 
Courts,  137 

MAB£IAGB, 

action  for  breach  of  promise  of,  excluded  from  the  County  Courts, 
137 

MASTS£S, 

powers  and  duties  of,  on  taxation,  491 
directions  to,  492,  551 

MATTEES  m  DIFFEEENCE, 
reference  to  arbitration  of,  409 

MEMBEBS 

of  a  joint  stock  company,  9eirefaeiai  against,  403 

MESNE  PfiOFTTS, 

action  for,  to  reeoyer  costs  <hi  judgment  for  non-appearance  in 

ejectment,  196 
judgment  for,  in  ejectment  by  landlord  against  tenant,  203 

MESSENGEB 

of  Court  of  Bankruptcy,  when  entitled  to  costs,  242 

MILEAGE, 

allowance  to  witnesses,  498,  499, 563 

Q  Q  2 
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MISJOINDEB 

of  plaintifi  or  defendantfl,  ooeta  of  amendment  opon,  951 

MONEY.— &w  "  Patkbnt  into  Coubt." 

MOST  JfA  UNCE8T0B, 

damages  reoovered  in  writs  of,  2 

MOETGAGEE, 

oostt  in  actions  of  ejectment  by,  204,  205 

MOTION 

to  compel  payment  of  costs  in  mandcunui,  439 
costs  of,  generally,  479 

MUNICIPAL  COEPOBATION  ACT, 

costs  in  actions  for  anything  done  under,  184,  211 
security  for  costs  in  actions  for  penalties  under,  332 

NEW  ASSIGNMENT, 
costs  on,  310 

NEW  TBIAL. 

costs  where  a,  is  granted,  37A 

where  rule  for,  discharged  by  consent,  488 
on  discontinuance  after,  ordered,  266 

NOLLE  PBOSHQUI, 

costs  of  defendant  upon,  11,  272 

right  of  one  of  several  defendants  to  costs  upon,  12,  272 

as  to  part,  272 

after  plea  in  bar  of  the  {urther  maintenance  of  the  action,  &c,  275 

on  new  assignment,  310 

on  criminal  information,  468,  469 

NOMINAL  PLAINTIFF, 

security  for  costs  by,  in  ejectment,  205 
may  call  on  real  litigants  for  security  for  costs,  336 
security  for  costs  by,  328 

prosecutors  not  entitled  to  costs  of  indictments  remoTed  by  cer- 
tiorari, 547 

NONJOINDEE, 

costs  of  plea  in  abatement  for,  103,  323 
costs  of  amendment  on,  351 

NON  OBSTANTE  VEREDICTO, 

costs  upon  judgment,  393 

costs  of  abortive  issues  on  judgment,  29 

NON  PROS., 

defendant's  right  to  costs  upon  judgment  of,  9,  263 

on  abandonment  of  action  against  one  of  several  defendants,  271 
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NONSUIT, 

defendant's  right  to  oosis  upon,  8 

in  actions  of  ejectment,  196 

judgment  as  in  case  of,  proceedings  substituted  for,  279 
NOT  OUTLTY, 

effect  of  plea  of,  on  Stat.  22  &  23  Gar.  U.  c.  1, 106 

to  new  assignment,  311 

NOTICE 

of  action,  costs  of,  497 

not  to  trespass,  effect  of  on  costs,  106, 127, 313 
how  shown  on  the  record,  128 
contents  of,  133 
to  dispute  petitioning  creditor's   debt  or  other  matters,  oosts  oo- 

casioned  by,  243 
of  discontinuance  in  ejectment  as  to  one  or  more  defendants,  271 
from  the  defendant,  to  try  under  the  Common  Law  Procedure 

Act,  1862,  279 
to  admit  documents  on  trial,  357 
of  trial  by  special  jury,  366 

oosts  on  countermand  of,  371 
of  discontinuance  in  error,  399,  400 
of  taxation,  492,  493 

NOTICES, 

costs  of  in  general,  557 

NOVEL  DI88JBI8IN, 

damages  recoTered  in  assize  of,  and  writ  of  entry  upon,  2 

NXnSANCE, 

costs  of  iadictments  for,  removed  by  certiorari,  463 

OFFICERS 

of  the  County  Court,  concurrent  jurisdiction  of  those  Courts,  in 

actions  by  or  against,  138,  168 
costs  in  actions  against,  251 

of  the  army  and  navy,  exempted  from  giving  seonrity  for  costs,  325 
fees  to  be  taken  by,  565 

OEDEE 

of  a  Judge,  to  absolve  a  plaintiff  executor  from  costs,  228 

of  Court,  for  costs  to  defendant  trader  under  Bankrupt  Act,  237 

of  Justices,  must  be  set  aside  before  any  action  is  brought  for 

anything  done  in  respect  of,  247 
of  Court  or  Judge,  for  costs  under  Coxmty  Court  ActSi  138,  144, 

305 
for  trial  by  a  special  jury,  365 
of  Judge,  costs  of  making,  a  rule  of  Court,  487 
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OBDEBS 

of  Jufltioety  and  other  prooeediiigs,  remoTed  by  eertieran,  ooBto 

on,  466 
of  Town  Coonoil,  removal  of  by  certiorari,  467 
Poor  Law  CammiBnioners,  oosU  of  mle  for  remoTal  of,  482, 483 

OU8TEE, 

oo0t8  on  proof  of  aotoal,  in  aotiona  of  ejectment  againat  joint 

tenants,  200 
judgment  of^  in  fuo  warranio  informatjotis,  448 

OUT  OP  COUBT, 

oostfl  where  eanae  ia,  262 

PABTIOULAB  ACTIONS, 
ooeta  in  ejeotment,  105 
repleTin,288 
quar§  trnpedU^  212 
patento,  214 

PABTICULAB  STATUTES, 
coeta  in  actions  under,  249 

PAETICULAES 

of  objections  to  letters  patent,  214 

of  demand,  giving  credit  for  payments  and  setoff  in,  275 

costs  of  summons  or  order  for,  352 
of  set-off,  costs  of  summons,  and  order  for,  352 

PAETY 

may  be  allowed  costs  as  a  witness,  497,  498 

PARTY  AND  PAETY, 

taxation  of  costs  between,  493,  495 

PASSENGEES  ACT, 

costs  in  actions  for  anything  done  in  pursuance  of,  186 

PATENTS, 

costs  in  actions  for  the  infringement  of,  120, 184^  214 

PAUPEE  PLAINTIFF, 
costs  in  actions  by,  253 
liable  to  costs  of  the  day,  374 
liable  to  costs  of  motions,  489 

PAYMENT,  PLEA  OF, 

to  be  taken  distributively,  41,  68 
puis  darrein  continuance,  277,  278 

PAYMENT 

of  costs  to  one  of  several  defendants,  99 

of  debt  and  costs,  summons  to  stay  proceedings  on,  307 
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FAYMENT--cxm^Mitftf<;. 

■tftying  proceedings  in  subsequent  action  until,  338 

of  debt  and  costs,  staying  proceedings  on,  340 

of  debt  by  third  party,  staying  proceedings  on,  343 

of  money  as  a  security  for  costs  in  lieu  of  bail,  364 

of  costs  of  new  trial,  when  to  be  made,  382 

order  made  upon,  where  conditional  or  absolute,  460 

taxation  of  attorney's  bill  after,  636 

PAYMENT  INTO  COUET, 
costs  upon,  291 
effect  of,  on  statutes  depriving  of  costs,  when  damages  recoyered 

under  40^.,  109, 110 
effect  of  Acts  giving  double  costs,  186 
by  tenant  in  actions  of  ejectment,  204 
by  justices  of  the  peace,  248 

in  actions  for  anything  done  under  Larceny  Act,  249 
in  actions  for  anything  done  under  County  Court  Acts,  262 
when  plaintiff  sues  in  firmd  pauperis,  269 
effect  of  withdrawal  of  a  juror  on,  290 
after  a  tender  on  summons  to  stay  proceedings,  306 
on  new  assignment,  313 

in  several  actions  which  are  consolidated,  344,  346 
by  sheriff,  of  sum  deposited  for  debt  and  costs  in  lieu  of  bail,  364 

FEEB, 

security  for  costs  by,  328 

PENALTY, 

application  of  the  Statute  of  Gloucester  to  recovery  of  costs  in 

action  for,  6,  6 
may  be  recovered  in  the  County  Court,  160 
action  on  replevin  bond  may  be  stayed  on  payment  of,  and  costs, 

without  payment  of  costs  in  replevin  suit,  212 
staying  proceedings  on  payment  of  one,  347 

PEEEMPTOEY  MANDAMUS,  432,  437 

PEEVEESE  VEBMCT, 

costs  where  new  trial  granted  by  reason  of,  379 

PETITIONING  CEEDITOE, 
costs  in  action  against,  242 

PETITION  OF  PLAINTIFF 
to  sue  Mformd  pauperis,  266 

PLANS, 

costs  of,  602,  664 
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PLAINTIFF, 

right  of,  to  costs  in  geoenl,  1 

may  be  allowed  his  expenses  if  a  necessary  witness,  2,  note  (d) 
rifi^ht  to  costs  on  demurrer,  6 
in  replevin*  right  to  costs*  206 
of  issues  under  the  Statute  of  Anne,  19, 200 
pauper,  costs  of,  268 

costs  where  action  terminated  by  defknlt  of*  202 
costs  where  plaintiff  neglects  to  try  after  notice  from  the  defend- 
ant, 279 
security  for  costs  by,  324 

by  one  of  two,  327 
in  error,  security  for  costs  by,  335,  398 
when  liable  to  costs  of  the  day,  372 
nonj<Hnder  or  misjoinder  of,  costs  of  amendment  on,  851 

PLEA  in  abatement,  for  nonjoinder,  costs  of,  103,  323 
puii  darrein  continuance^  275 

PLEAS, 

several,  when  allowed,  32 
in  denial,  costs  of  issues  raised  by,  40 
special,  costs  of  issues  raised  by,  64 
apportionment  of  costs  of,  73 

PLEADINGS 

to  be  taken  distributirely,  41 

costs  of  amendments  in,  348 

costs  of,  not  allowed  as  part  of  the  costs  of  new  trial,  383 

taxation  of,  496,  555 

PLENS  ADMIKISTRA  FIT, 
plea  of,  divisible,  66 

POLICE  ACT, 

metropolitan,  costs  in  actions  brought  for  anything  done  in  pursu- 
ance of,  184 

POLICY  OF  ASSURANCE, 

consolidation  of  actions  on,  344 
FOSTEA, 

omission  of  jury  to  find  costs,  n^y  be  supplied  in,  3 
who  entitled  to,  33 

must  be  brought  into  Court  for  the  purpose  of  entering  a  sugges- 
tion, 189 
when  defendant  executor  entitled  to,  282,  284 
retained  by  Associate  or  Master  in  case  of  a  special  verdict,  or 

special  cases,  405,  406 
how  judgment  entered  on,  in  case  of  a  reference  to  arbitration  at 
nisipHus,  409 
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POSTPONEMENT 

of  trial  on  payment  of  costs,  374 

PRINCIPAL  AND  SUEETY, 

recovery  of  costs  as  damages,  between,  541 

PEINCIPLES, 

general,  of  taxation,  493 

PEIVILEGE 

of  attorney  to  sne  in  superior  Courts,  does  not  affect  provisions  of 
the  County  Courts,  140 

PEOCEEDINGS  IN  EEfiOE,  397 

PEOCEEDINGS  BY  8CIBU  FACIAS  AND  EEVIVOE,  401 

PEOCEEDINGS  BY  MANDAMUS,  431 

PEOCESS, 

costs  of  amendment  of,  348 

PBOCJEEIN  AMY, 

security  for  costs  by,  3$4 

PBOHIBITION, 

costs  in,  442 

PBOMISSOEY  NOTES, 

actions  on,  are  within  the  jurisdiction  of  the  County  Court,  156 
staying  proceedings  in  several  actions  on,  on  payment  of  debt  and 
costs  in  one,  341 

PBOOF  OF  DOCUMENTS, 
costs  of,  357 
allowance  on  taxation,  496 

PBOSECUTIONS, 
costs  of,  456 

PEOSECUTOE, 

of  mandamus  when  entitled  to  costs,  433,  435 
of  quo  warranto  informations,  when  entitled  to  costs,  449 
of  indictments  removed  by  certiorari  when  entitled  to  costs,  457, 
460 
when  liable  to  costs,  455 
may  be  allowed  costs  as  a  witness,  498 

PEOVISO, 

notice  of  trial  by,  costs  for  not  proceeding  to  trial  pursuant  to,  372 

PUBLIC  OFFICEE,  Ac, 

scire  facias  upon  judgment  against,  403 

FUIS  BARREIN  CONTINUANCE, 
costs  after  plea,  275 

QUARE  IMPEDIT, 
costs  of  actions  in,  212 
formerly  neither  plaintiff  nor  defendant  entitled  to  costs  in,  13 
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QnA£T£B  SESSI0I9S, 

ooets  of  oaaes  from  ConrtB  of,  473 

QUASHING  CONVICTION. 

reooyery  of  costs  of.  u  damages.  548 

QUASHING  WEIT. 

after  plea  in  abatement.  272 
writ  of  error,  costs  on.  397 
writ  of  mandamus,  431 
order  of  Justioes  removed  by  eeriiorari,  466 
Town  Coonoil.  467,  468 

QUESTIONS 

stated  under  the  Common  Law  Procedure  Act.  1862,  costs  o(  437 

Q^JILiJlf  ACTIONS. 

effect  of  the  Statute  of  Gloucester  upon.  6, 6 

QUO  WARRANTO  INFOBMATIONS, 
costs  upon,  448 
security  for  costs  in.  334 

RECOGNIZANCE, 

by  tenant  to  pay  costs  and  damages  in  ejectment,  203 

by  plaintiff  in  error,  398 

in  qyuiwarraiUo  informations,  462 

in  indictment  remoTcd  by  eertiarari,  455 

on  removal  of  order  of  Justices  and  other  proceedings  by  eertiorariy 

465 
on  criminal  informations,  468 
teirejacias,  against  bail  on.  403 

SECOED, 

withdrawal  of,  costs  on,  371 

by  pauper  plaintiff,  261,  262 
costs  of  special  jury  on,  369 

BECOBDS. 

ancient,  costs  of  witness  to  translate  and  ezplain.  359 

BECOVEEY  OF  COSTS, 
mode  of  in  general,  517 
by  attomies  and  solicitors.  525 
as  damages.  538 
in  ejectment,  207 

in  cases  referred  to  arbitration.  427 
of  indictments  removed  by  certiorari,  455 

BEDEMPTION 

by  mortgagor  in  action  of  ejectment.  206 
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BEDUCED  SCALE  OF  COSTS.— iSw  "  Lowbb  Scale." 
BEFEEENCE  TO  AEBITBATION.— iSw  "  Awabd  "  and  *'  Abbi- 

TBATIOK." 

costs  of,  425 

BEGISTEATION  ACT, 
appeals  under,  476 

BELATOB, 

security  for  costs  by,  in  quo  warranto  informationSi  384^  462,  454 
affidavit  by,  453 

b:emanjst, 

costs  when  the  cause  is  made  a,  376 

after  a  new  trial  granted,  383 
payment  into  Court  on  leare  to  amend  after  cause  made  a»  304 

BEPLEADEB^ 

costs  upon  a,  888 

KEPLEVIN, 

costs  in  actions  of,  208 

plaintiff  in,  right  of  to  costs  of  issues  under  statute  of  Anne,  19 

doable  costs  in  certain  actions  of,  183 

payment  of  money  into  Court  in  actions  of.  293 

defendant  in,  security  for  costs  by,  334,  336 

arrest  of  judgment  in,  396 

BETUBN 

to  mandamus,  431 

BEYEBSAL, 

judgment  of  in  error,  40O 

BEVIEW 

of  taxation,  604 

BEVISmG  BABBISTEB, 
appeal  from  decision 'of,  476 

BEVIVOE, 

recoTcry  of  costs  by  writ  of,  in  case  of  death  of  defendants  after 
verdict  in  ejectment,  199 

costs  of  proceedings  by,  403 

BIGHT, 

actions  to  try,  effect  of  certificate  of  Judge  under  Lord  Denman's 
Act,  108  • 

when  certificate  may  be  given,  114 

BULES  AND  MOTIONS  GENEBALLY, 
costs  of,  479 
general  rule  where  costs  in  the  discretion  of  the  Court,  479 


604  Index. 

BULES  AND  MOTIONS  OENEBALL' 

Buoceflsrul  party  entided  to»  as  ooeta  in  the  cauae,  480,  496 

where  rule  drawn  up  with  costs,  481 

where  no  costs  asked  for,  481 

where  drawn  up  on  payment  of  costs,  481 

where  rule  granted  in  part,  481,  482 

showing  cause  in  the  first  instance,  482 

rule  to  set  aside  proceedings  for  irregularity,  483 

rules  discharged  on  technical  grounds,  484 

application  to  the  indulgence  of  the  Court,  486 

rule  by  way  of  appeal  from  Judge  at  Chambers,  487 

rule  making  an  order  a  rule  of  Court,  487 

rule  for  a  new  trial  discharged  by  consent,  488 

costs  against  persons  not  parties  to  the  rule,  489 

motions  by  pamper  plaintifis,  489 

effect  of  rules  granted  on  payment  of  costs,  490 

BULES  OF  COlTRT.^See  Table  of  Bulbs  ai  the  commencement  of 
the  volume. 
power  of  Judges  to  make,  15 
rule  for  a  new  trial,  381,  386 
judgment  nan  obHante  veredieto,  396 
in  arrest  of  judgment,  401 
for  mandamus,  432 
for  a  prohibition,  446 
for  the  payment  of  costs,  operate  as  judgments,  518 

SCALE  OF  COSTS, 
on  taxation,  171,  553 
award  must  show  on  what  scale  party  entitled  to  tax  costs,  422, 423 

8CIEJB  FACIAS, 

costs  of  proceedings  by,  401 

costs  on  writs  of,  13,  402 

to  repeal  letters  patent,  214,  402 

quashing  writ  on  plea  in  abatement  to,  322,  402 

writs  of,  how  tested,  directed,  and  proceeded  upon,  403 

SCOTLAND, 

security  for  costs  by  plaintiff  residing  in,  326 

SEAFABING  MAN, 

security  for  costs  by,  325,  326 
allowance  of  subsistence  money  to,  499 

8ECUBITY  FOB  COSTS,  324 

where  the  plaintiff  is  out  of  the  jurisdiction  of  the  Court,  324 
where  the  plaintiff  is  in  insolvent  circumstances  and  sues  on  behalf 
of  another,  330 
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SECITEITY  FOE  COSTB-^-wniinued. 
by  plaintifr  in  ejectment,  206 
by  defendant  in  ejectment,  206 
in  actions  by  bankrupts,  241 
on  arrest  of  defendant,  364 
by  plaintiff  in  error,  398 
on  removal  of  indictments  by  certioraH,  466,  note  (h) 

SEDUCTION, 

action  for,  excluded  from  the  junsdiction  of  the  County  Courts,  137 

SET-OFF, 

pleas  of,  to  be  taken  distributively,  41,  68 

particulars  of,  costs  of  obtaining,  352 

and  deducting  costs  of  issues,  696 

in  cross  actions,  612 

of  costs  in  the  case  of  several  defendants,  101, 102 

in  actions  in  formd pauperis,  269,  260 

of  rule  to  discontinue,  cannot  be  set  off  against  costs  of  demurrer, 

267,268 
of  issues  of  fact  against  costs  on  arrest  of  judgment,  or  judgment 

nan  obstante  veredicto,  390 
in  cases  referred  to  arbitration,  423 

SETTLEMENT, 

questions  in  which  any  limitation  under  may  be  disputed,  excluded 
from  County  Court,  137 

SETTING  ASIDE  PEOCEEDINGS, 

with  or  without  costs,  in  actions  against  justices,  247 

costs  of  discharged,  rule  for,  361,  note  (c) 

award,  taxation  of  costs  after  period  for,  430 

costs  of  rule  for,  483 

recovery  of  costs  of,  as  damages,  648 

SETTLING  SPECIAL  VEEDICT, 
and  special  case,  costs  of,  406 

SEVEEAL  ACTIONS, 
consolidation  of,  343 
payment  of  money  into  Court  on,  306 

SEVEEAL  DEFENDANTS, 
costs  where  there  are,  93 
in  ejectment,  costs  where  one  confesses,  197 
on  verdict  against,  in  ejectment,  liability  of  each  to  the  whole 

costs,  200,  201 
in  replevin,  209 
cause  out  of  Court  as  to  one  of,  264 
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SETEBAL  DEFENDANTS— Amfc'9MCA£. 

judgment  against  one  of,  on  default  of  appearance,  271 

notice  to  plaintiff  to  try  hj  one  of,  280 

when  entitled  to  costs  of  the  day,  373,  374 

recognisance  by  one  of,  on  remoyal  of  indictment  by  certiorari,  457 

liability  of  one  of,  to  costs  of  indictment,  459 

in  criminal  informations,  470 

taxation  of  costs  of,  496 

recorery  of  costs  as  damages,  by  one  o£^  539,  549 

SEYEBANCE 

of  costs  from  damages,  3 
in  defence,  by  seyeral  defendants,  95 
in  ^eotment,  200,  201 

8HEBIFF, 

power  of,  to  certify  under  County  Court  Acts,  168, 159 
trial  of  actions  not  exceeding  20/.,  before,  170 
duty  of,  on  receipt  of  deposit  for  debt  and  costs  in  lieu  of  bail,  354 
recoTcry  of  costs  as  damages  in  action  against,  for  taking  insuffi- 
cient sureties  in  repleyin  bond,  549 
table  of  fees  to  be  taken  by,  569 

SHEEIFF'S  COUET 

of  the  City  of  London,  jurisdiction  of,  160 

8IDE-BAB  BULE 

for  reooTcry  of  costs  of  orders  &c.,  removed  by  certiorari,  466 

SLANDEB, 

costs  where  damages  in  action  for,  are  under  40«.,  105, 108 
actions  for,  excluded  from  the  County  Courts,  137 

SMALL  DEBTS  ACTS, 
costs  under,  136 
in  the  City  of  London,  160 

SMUGOLING. 

provisions  in  Statute  respecting,  as  to  costs  of  actions,  250 

SOLICITOB.— "  -S^  ArroBNBT." 

SPECIAL  BAIL, 

deposit  for  costs  in  lieu  of,  355 

SPECIAL  CASES, 
costs  upon,  406 

SPECIAL  DAMAGE, 
reoovezy  of  costs  as,  547 

SPECIAL  JDBIES, 
costs  of,  364 
award  of  costs  of,  422 
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SPECIAL  PLEAS, 

when  distribntable,  6i 
apportionment  of  costs  of,  73 

SPECIAL  TEBDICT, 

costs  upon,  406 

costs  of  defendant  npon,  8 

STATUTES.—^  Tablb  of  Statutbs  at  the  commencement  <f  the 
volume. 

STATUTE  OF  LIMITATIONS, 

apportionment  of  costs  on  plea  of,  69,  70 

STAYING  PE0CEEDING8, 

without  costs  in  actions  for  debts  nnder  40«.,  164 

in  actions  on  judgments,  169 

in  actions  of  ejectment,  by  landlord,  on  tender  or  payment  of  rent 

and  costs,  204 
in  ejectment,  untfl  security  be  given  for  costs,  206,  324 
until  costs  of  former  ejectment  are  paid,  206,  206 
until  payment  of  costs  of  the  day  by  pauper  plaintiff,  260 
summons  to  stay  proceedings  on  payment  of  debt  and  costs,  307 
until  security  for  costs  be  given,  336 
until  payment  of  costs,  338 
on  payment  of  the  debt  and  costs,  340,  364 
on  the  consolidation  of  actions,  and  where  the  debt  has  been  paid 

by  third  parties,  343 

8TET  PB0CE88U8, 
costs  on,  286 

SUBMISSION  TO  AEBITBATION, 
general  terms  of,  409,  410 

SUBSISTENCE  MONEY, 

allowance  of,  to  witnesses,  499 

SUGGESTION, 

entering  to  take  away  or  give  costs,  187 

of  notice  not  to  trespass,  under  Lord  Denman*s  Act,  128 

now  unnecessary,  to  deprive  a  plaintiff  of  costs  under  County  Courts 

Act,  140 
of  omitted  facts,  upon  motion  in  arrest  of  judgment,  or  for  judgment 

non  obstante  veredicto,  392,  393 
of  error,  398 

of  breaches  on  judgment  for  penal  sums,  edrefobcias  upon,  403 
of  death  of  parties,  286,  286,  403,  404 

in  ejectment,  197, 198 
in  prohibition,  442,  444 
now  unnecessary,  446 
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SUMMONS, 

indonement  on  writ  of,  573 

under  Bankrupt  Act,  ooets  of  236, 237 

to  staj  proceedings  on  payment  of  debt  and  oo»t§,  307 

SUPJSBSEDJSAS, 

upon  proceedings  in  error,  398 

8UBETY, 

recovery  of  costs  by,  as  damages,  541 

TAXATION, 
of  costs,  491 
powers  and  duties  of  the  Masters,  and  proceedings  preliminary  to, 

491,  551,  552 
general  principles  of,  493 
costs  of  evidence,  trial,  ice.,  407 
review  of  taxation,  504 
costs  of  taxation,  505,  573 
on  payment  of  money  into  Court,  292,  296 
in  cases  referred  to  arbitration,  430 
of  attorneys'  and  solicitors'  bills,  527 

TECHNICAL  OBJECTIONS, 
costs  of  rules  discharged  on,  484 

TENANT.— fl^  "  JoiKT  Tbit  AHT." 

right  of  to  costs,  under  the  statute  8  &9  Will.  III.  c.  11,  13 
liability  of,  to  costs  of  ejectment  by  landlord,  203 
security  by,  for  costs,  203 
in  common,  costs  of,  in  ejectment,  200 

TENDEE, 

costs  upon  payment  into  Court  after,  306 

of  rent  and  costs,  staying  proceedings  on,  in  ejectment  by  landlord, 

204 
of  amends  by  justices  of  the  peace,  248 

for  anything  done  under  Larceny  Act,  249 
for  anything  done  under  County  Court  Act,  252 
insufficient  where  discontinuance  granted  upon  payment  of  costs, 
266 

TERM  FEES,  561 

THTBD  PAETIES, 

compelling  payment  of  costs  by,  in  mandamus,  441 

costs  of  rules  by,  489 

recovery  of  costs  from,  as  damages,  543 

TITHE  COMMISSIONERS, 

costs  on  removal  of  judgment  of,  by  oeridcrari,  467 
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TITHE  COMMUTATION  ACT, 
ooBtB  of  feigned  issnes  onder,  226 
costs  of  inquisitions  under,  471 

TITLE, 

of  lands,  actions  respecting,  excepted  firom  the  stat.  43  Eliz.  e.  6, 

104 
and  from  the  22  &  23  Car.  II.  c.  9, 106, 106 
questions  of,  excluded  from  the  jurisdiotion  of  the  County  Courts, 

137, 150 
trial  of,  in  ejectment^  1 98 

TOLLS, 

questions  of  title  to,  exdoded  from  the  jurisdiotion  of  the  County 
Courts,  137 

TOET, 

recoTeiy  of  costs  as  damages,  in  actions  of,  647 

TBAVEESE 

of  suggestion  to  deprive  of  or  give  costs,  193,  196 
of  return  to  mandatntis,  433 

TEEBLE  COSTS.— 5^  "  Dottbib  Costs." 

TRESPASS, 

distributable  issues  in  action  of,  42,  49,  65 

costs  in  action  of,  where  damages  under  40s, ,  105,  167 

where  trespass  wilful  and  malicious,  107,  108 

or  brought  to  try  a  right,  108 
new  assignment  in  action  of,  311 

TEIAL, 

costs  of  the  day  for  not  proceeding  to,  371 
in  qtto  warranto  informations,  462 
in  indictments  remored  by  certiorari,  464 

proceedings  where  pauper  plaintiff  omits  to  proceed  to,  260 

costs  of  preparing  for,  when  allowed  to  defendant,  on  discontinu- 
ance, 268,  270 

neglect  of  plaintiff  to  proceed  to,  after  notice  from  the  defandant 
279 

amendments  at,  360,  361 

postponement  of,  374 

new  costs,  where  granted,  379 

where  rule  for,  discharged  by  eonaent,  488 

de  nova,  costs  where  awarded,  387 

costs  of  abortive,  of  a  special  case,  406 

costs  of  taxation  of,  497 

TEIFLING  SUITS, 

Statute  43  Eliz.  o.  6,  for  aroiding,  104 

R   R 
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TBOVEE, 

in  action  of  for  distinct  chattels,  issnes  on  pleas  in  denial  are  dis- 
tributable, 42,  51 

UNLIQUIDATED  DAMAGES, 

where  claimed,  action  not  triable  before  sheriff,  173 
proceedings  not  stayed  before  judgment  signed,  on  payment  of 
debt  and  costs,  341,  342 

VENIRE  DE  NOVO,  387 

VENUE, 

payment  of  costs  of  role  for  change  of,  490 

VERDICT. 

effect  of  death  of  parties  after,  in  ejectment,  199 
costs  where  set  aside  and  new  trial  granted,  878 

VEXATIOUS  ACTIONS, 

protection  of  justices  irom,  185 

VIEW, 

costs  of  a,  371,  573 

WARRANT  OF  ATTORNEY, 

recovery  of  costs  of  setting  aside,  as  damages,  548 

WARRANT  OF  JUSTICES, 

conviction  must  be  quashed  before  action  brought  for  any  act  done 

under,  247 
no  action  maintainable  for  anything  done  under,  where  it  is  not 
followed  by  a  conviction,  or  where  summons  previously  issued 
247 
WARRANTY, 

recovery  of  costs  as  damages  in  actions  for  breach  of,  543 

WAY, 

right  of,  distributable  issues  in  action  respecting,  50,  66 

effect  of  notice  not  to  trespass,  under  Lord  Denman's  Act,  in 

action  for,  133 
new  assignment  to  plea  pf,  311 

WILFUL, 

effect  of  judge's  certificate  that  trespass,  112 
when  it  may  be  given,  113 

WILL, 

questions  in  which  the  validity  of  any,  may  be  disputed,  excluded 
from  the  County  Courts,  137,  152 

WITHDRAWAL 
of  a  juror,  290 
of  the  record,  costs  on,  371 

by  pauper  plaintiff,  261,  262 

costs  of  special  jury,  on,  369 
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WITNESSES, 

costs  of,  to  prove  a  more  extensive  cause  of  action,  not  allowed, 

although  plaintiff  has  the  entire  verdict,  41, 42 
apportionment  of  costs  of,  70 

in  the  case  of  several  defendants,  97 
must  be  paid  before  allowance  on  taxation,  260 
costs  of,   to  translate  and  explain  documents,  where    allowed, 

although  no  notice  to  admit  given,  359 
commission  to  examine,  362 
allowance  to,  on  taxation,  498,  499,  562 

WEIT  OF  CAPIAS, 

deposit  of  sum  indorsed  on,  353 

for  arrest  of  absconding  debtor,  355,  356 

WEIT  OF  EREOE, 
costs  on,  397 

WEIT  OF  MANDAMUS,  431 

WEIT  PUECHASED, 

costs  of,  recoverable  by  demandant,  2 

WEIT  OF  EEVIVOE,  403,  404 

WEIT  OF  SUMMONS, 

indorsement  of  costs  on,  573 

of  notice  of  stay  of  proceedings  on  payment  of  debt  and  costs,   341 

amendment  of,  351 

WEIT  OF  TEIAL, 

for  actions  not  exceeding  20^.,  170,  172 

WEITS, 

costs  of  copy  and  service  of,  554 

WEITS  OF  EXECUTION, 

for  recovery  of  possession  and  costs  in  ejectment,  208 

WEITS  OF  INQUIRY, 

after  judgment  on  demurrer.  Lord  Denman's  Act  inapplicable 

to,  135 
where  new  inquiry  granted,  386 
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